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DISTRICT  OF  NEW-YORK,  ss. 

til  it  remembered,  That  on  the  tenth  day  of  January,  in  the  thirty-third  year  of  the  Inde- 
pendence of  the  United  States  of  America,  William  Johnson,  of  the  said  district,  Counsellor  at  Law, 
oath  deposited  in  this  office  the  title  of  a  book,  the  right  whereof  he  claims  as  author,  in  the  words  and 
figures  following,  to  wit : 

"  Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of  Judicature,  and  m  the  Court  for 
the  Trial  of  Impeachments  and  the  Correction  of  Errors,  in  the  State  of  New- York.  By  William  John- 
son, Counsellor  at  Law.    Vol.  III." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  "An  Act  for  the  encouragement 
earning,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such  copies, 

jring  the  times  therein  mentioned  f  ana  also  to  an  act,  entitled,  "  An  Act  supplementary  to  an  act, 
entitled,  An  Act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and  books,  to 
the  authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned,  and  extending  the  benefit  i 
thereof  to  the  arts  of  designing,  engraving,  and  etching  historical  and  other  prints." 

CHARLES   CLINTON, 

Clerk  of  the  District  of  New- York. 
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CASES 

ARGUED  AND   DETERMINED 

IN  THE 

Sttiitrtnft  Court  of  3JuTr(taturr 

OF  THE 

STATE  OF  NEW-YORK, 

IN   FEBRUARY  TERM,   IN  THE   THIRTT-SECOND  TEAR   OF   OUR 

INDEPENDENCE. 


On  the  8th  day  of  February,  in  this  term,  Joseph  C.  Yates,  Esquire, 
Counsellor  at  Law,  was  appointed  one  of  the  Judges  of  this  Court, 
in  the  place  of  Mr,  Justice  Tompkins,  resigned;  and  on  Thursday, 
the  lith  day  of  February,  he  appeared  and  took  his  seat  on  the 
Bench. 


The  People  against  Cutting. 

THIS*  was  a  case  of  escheat,  and  came  before  the  court  on  ^an^a*^* 
a  case  made  and  agreed  upon  by  the  counsel  for  both  parties,  office  found 
The  following  are  the  material  facts  in  the  case : —  people  °  ii  ^a 

On  the  16th  of  June,  1798,  a  writ  of  escheat  issued  out  of  case  of  escheat, 
the  Court  of  Chancery,  in  the  usual  form,  and  an  inquisition  considered  as  a 
was  thereupon  taken  by  the  sheriff  of  the  county  of  Orange,  defendant,  ana 
on  the  25th  of  June,  1798,  which  stated  that  *John  Gatehouse,  [  *  2  ] 

at  the  time  of  his  death,  was  seised  in  fee  of  a  certain  parcel  of  if  he  shows  that 
land  in  the  county  of  Orange,  granted  by  letters-patent,  on  the  noe  55e^ though 
22d  January,  1719,  to  Edward  Gatehouse.  That  John  Gate-  he  '  prove 
house  died,  on  or  about  the  30th  January,  1770,  without  SaWpossession 
making  a  will,  and  without  leaving  any  heir  capable  of  inheriting  'm   himself,  ho 

i  *  j  l      j  will  De  eiitiiioci 

tne  saia  land.  to  judgment. 

To  this  inquisition  the  defendant  interposed  a  plea  of  tra- 
verse, in  December,  1798,  stating  that  John  Gatehouse  died, 
leaving  William  Gatehouse  his  son  and  heir,  born  at  Leomin- 
ster, in  Great  Britain,  on  the  28th  May,  1725,  to  whom  the  t  ( 
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ALBANY,  said  lands  descended;  and  from  whom  the  said  lands,  by  divers 
^^J^^,  descents  and  mesne  conveyances,  came  to  the  defendant,  who 
The  People  entered,  and  was  thereof  seised  in  fee,  at  the  time  of  finding 
the  said  inquisition. 

To  this  plea  the  attorney  general  replied,  that  the  §aid  John 
Gatehouse  did  not  leave  any  heir  to  inherit,  &c,  and  that 
the  said  William  Cutting  was  not  seised  in  fee  of  the  said  lands 
at  the  time,  &c,  and  therefore  he  prayed  that  a  writ  of  seizure 
might  issue,  &c. 

Issue  being  joined  thereupon,  the  defendant  proved  a  tran 
script  of  the  registry  of  the  consistory  court  of  the  diocese  oJ 
Hereford,  in  England,  so  far  as  related  to  the  marriage  of  John 
Gittoes  with  Elizabeth  Bennet,  and  that  the  same  was  a  true 
transcript,  and  according  to  custom,  of  the  register  of  the  parish 
of  Whitborne,  and  by  which  it  appeared  that  John  Gittoes  (the 
son  of  William  Gittoes)  was  baptized  the  18th  December,  1688  ; 
that  a  daughter  of  John  and  Elizabeth  Gittoes  was  baptized  in 
June,  1714,  and  John  their  son  was  baptized  in  1716,  (and 
died  in  June,  1729,)  and  Richard  their  son,  in  1719,  (who  died 
without  issue  before  his  father,)  and  William  their  son,  the  26th 
6f  May,  1725,  and  Edmund  their  son,  in  October,  1729;  that 
John  Gatehouse  died  January  30,  1770.  It  was  further  proved 
by  the  defendant,  by  depositions  taken  by  consent,  and  from 
the  transcript  of  similar  registers,  that  Edward  Gittoes,  a  son  o\ 
John  and  Elizabeth  * Gittoes,  died  without  will  or  issue,  and 
seised  of  lands  in  America,  and  that  the  father  died  in  January 
1770,  leaving  William  Gittoes  his  son  and  heir. 

It  was  admitted  that  the  patentee;  his  ancestors  and  descend- 
ants, have  been  known  as  well  by  the  surname  of  Gatehouse,  as 
Gittoes,  The  defendant  then  produced  original  agreements 
betwreen  him  and  the  several  persons  therein"  named,  tenants  in 
possession  of  the  premises,  by  which  they  agreed  to  pay  rent  to 
the  defendant  for  several  parcels  of  land,  part  of  the  premises 
in  question. 

The  defendant  further  proved,  that  several  of  the  tenants  on 
the  said  patent  paid  rent  to  Leonard  M.  Cutting,  that  the  de- 
fendant became  entitled  to  his  interest,  and  that  the  above  ten- 
ants, in  February,  1794,  by  writing  and  by  parol,  acknowledged 
themselves  the  tenants  of  the  defendant. 

This  cause  was  argued  at  the  last  August  term,  by  Wood- 
worth,  Attorney  General,  for  the  people,  and  Ven  Vechten  for 
the  defendant. 


1  *3] 


The  Attorney  General.  The  traverser,  in  this  case,  is 
bound  to  prove  two  things ;  I.  That  John  Gatehouse  died 
leaving  an  heir ;  and,  2.  That  by  descent  or  mesne  conveyance 
from  the  heir,  the  title  has  vested  in  him.  It  is  admitted  by 
the  case,  that  the  patentee  died  leaving  William  Gatehouse  his 
son  and  heir ;  but  the  defendant  has  wholly  failed  in  proving 
any  title  in  himsel£  A  mere  stranger  cannot  interpose  \  trav 
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erse  against  the  people;  nor  is  a  bare  possessory  right  suffi-  aibany, 
cient  for  that  purpose.  In  traverses  given  by  statute,  which  ^J^!^?* 
have  taken  place  of  the  ancient  mode  of  proceeding  in  England,  the  p.eopj.. 
by  petition  of  right,  the  party  traversing  is  considered  as  the  plain- 
tiff; and  must,  therefore,  make  out  his  own  title,  as  well  as 
impeach  that  of  his  sovereign,  (3^  Black.  Com.  260.  Bullets 
JY.  P.  215.  10.  Viner,  Escheat, h.  24.)  on  which  he  may  have 
a  judgment  quod  manus  regis  amoveantur.  In  the  case  of  The 
Queen  v.  Mason,  (2  Salk.  447.)  it  was  decided,  that  the  party 
who  sues  a  monstrans  de  droit,  is  a  plaintiff,  and  may  be  non- 
suit, and  that  he  cannot  take  advantage  of  a  want  of  title  in  *the 
crown,  or  of  the  title  of  a  stranger,  so  that  if  he  fails  in  making 
out  a  title  in  himself,  a  judgment  is  given  quod  nil  capiat  per 
breve.  Both  Blackstone  and  Buller  are  decidedly  of  opinion, 
that  the  traverser  must  be  considered  as  a  plaintiff.  And  if 
the  traverser  allege  an  insufficient  title,  the  attorney  general 
may  demur.  (Dyer,  238.) 

From  the  case,  it  is  evident,  that  the  present  traverser 
thought  it  requisite  to  show  a  title  in  himself,  for  he  has  al- 
leged it  in  his  plea  ;  and  if  it  be  necessary  for  him  to  allege  a 
title,  it  is  equally  necessary  that  such  title  should  be  proved 
In  England,  when  an  office  is  found  for  the  king,  he  is  thereby 
put  iri  possession  without  the  trouble  of  a  formal  #entry.  (3 
Black.  Com.  260.)  If  the  people,  then,  after  an  office  found, 
are  to  be  considered  in  possession  without  an  entry,  it  becomes 
essential  for  the  party  traversing  to  show  a  title,  and  not  a  mere 
possessory  right.  All  that  the  present  party  has  provea,  is  a 
possession  for  a  few  years. 

Van  Vechten,  contra.  The  only  point  in  controversy  is, 
whether  the  traverser  is  bound  to  prove  a  title  in  himself.  The 
claim  of  the  people  rests  on  the  ground  that  the  patentee  died 
without  making  any  devise  or  disposition  of  his  property,  and 
without  heirs  ;  and  it  will  be  sufficient  for  the  traverser  to  dis- 
prove the  facts  on  which  the  right  of  the  people  is  founded  ; 
for  if  he  shows  that  the  patentee  died  seised  and  devised  his 
estate,  or  left  an  heir,  then  the  claim  on  the  part  of  the  people 
must  wholly  fail.  Buller  (Nisi  Pri us,  215.)  mentions  two  kinds 
of  offices,  one  for  intituling,  and  the  other  for  instruction  or  in- 
formation. In  the  former,  the  crown  is  in  possession  by  virtue  of 
the  inquisition.  This  was  by  the  common  law  ;  and  the  office 
which  gave  a  seisin  or  possession  to  the  king,  could  not  be  trav- 
ersed ;  but  only  where  it  entitled  him  to  an  action,  and  it  be- 
came necessary  to  bring  a  scire  facias.  The  present  cannot  be 
considered  as  an  inquisition  that  vests  the  possession  in  the  peo- 
ple, for  the  statute  (Laws  of  N.  Y.  vol.  1.  316.)  of  this  state  re- 
quires a  writ  of  seisin  to  be  issued,  in  case  judgment  should  be 
given  for  the  people.  From  Sir  George  ReynelVs  case,  (9  Co.  95, 
96.)  it  appears,  that  there  have  been  various  #and  contradictory 
authorities  and  opinions  on  this  subject.  It  is  true,  Blackstone  and 
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ALBANY,  Butter  lay  it  down  generally,  that  the  traverser  of  an  inquisition  k 
^^Jf^^  to  be  considered  as  a  party  plaintiff;  but  the  case  of  Regina  v. 
The  People  Mason  seems  loosely  and  inaccurately  reported,  and  the  editor  of 
Bacon  (5  Bac.  Ab.  by  GwilL  574.)  regards  it  as  an  anomalous 
proceeding.  In  the  case  of  the  Bankers,  (II  State  Trials,  154.) 
Lord  Somers  states  the  true  distinction,  that  where  the  subject 
comes  to  recover  any  thing  from  the  king,  he  is  to  sue  by  petition, 
and  appears  as  plaintiff;  but  when  upon  an  office  found,  the  sub- 
ject comes  to  traverse  the  king's  title,  or  to  show  his  own  right, 
he  is  in  the  nature  of  a  defendant ;  and  he  says  expressly,  that 
in  the  proceeding  by  monstrans  de  droit,  where  the  subject  in- 
terpleads with  the  king,  he  is  to  be  considered  as  a  defendant. 
The  traverser,  in  feet,  pleads  and  acts  as  a  defendant,  and  the 
attorney  general  as  plaintiff.  In  the  case  of  Rex  v.  Roberts, 
(Strange,  1208.  Vaugh.  62.  Coke's  Ent.  404.  Tremain,  628. 
652.)  it  was  expressly  decided,  that  the  traverser  of  an  inquisi- 
tion, in  a  case  of  lunacy,  was  to  be  considered  as  a  defendant; 
and  it  was  observed,  that  it  would  be  absurd  to  construe  the 
liberty  of  traversing  the  inquisition  to  give  a  power  of  delay- 
ing the  crown,  which  would  be  the  case,  if  the  party  were  con- 
sidered as  having  the  common  right  of  a  plaintiff.  The  cases 
cited  by  the  attorney  general  were  those  in  which  the  crown 
was  in  ppssession  by  the  inquisition,  and  where  the  judgment 
is  quod  manus  regis  amoveantur ;  but  in  the  present  case,  the 
judgment  must  be,  that  the  defendant  be  no  longer  disturbed 
or  molested.  By  the  English  statutes,  the  escheator  is  sup- 
posed to  have  seised  the  lands  into  the  hands  of  the  king,  and 
the  party  is  allowed  to  come  in  and  traverse  the  inquisition,  so 
as  to  remove  the  hands  of  the  king,  who  is  deemed  to  be  in 
possession.  By  our  statute,  a  writ  of  seisin  is  expressly  required, 
in  case  judgment  is  given  for  the  people.  If  the  present  de- 
fendant should  clearly  prove  that  there  had  been  no  escheat  in 
the  present  case,  yet,  according  to  the  doctrine  contended  for 
by  the  attorney  general,  judgment  must  be  given  against  him, 
and  the  tenants  be  turned  out  of  possession  by  a  writ  of  seisin. 
#This,  however,  is  a  wrong,  which  our  statute  was  meant  to 
prevent  or  remedy,  and  to  put  the  case  precisely  on  the  same 
ground  as  an  action  of  ejectment,  where  the  plaintiff  must  prove 
a  title,  and  if  the  defendant  can  show  that  the  plaintiff  has  no 
title,  judgment  will  be  given  for  the  defendant.  The  traverser, 
it  is  true,  has  alleged  in  his  plea  that  by  sundry  devises  and 
mesne  conveyances,  he  has  become  entitled  to  the  land.  This 
was  proper,  in  order  to  show  that  he  did  not  come  as  a  mere 
stranger  to  traverse  the  inquisition ;  but  it  is  not  necessary 
that  he  should  prove  a  title  in  himself  It  is  enough,  that  he 
is  a  person  aggrieved,  and  if  he  can  show  that  the  people  have 
no  right  or  title,  he  ought  no  longer  to  be  molested  by  the 
prosecution  of  a  groundless  claim. 


[•o, 


Kent,  Ch.  J.,  now  delivered  the  opinion  of  the  court.     The 
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inquisition  taken  in  this  case,  in  pursuance  of  the  act  concern-  Albany, 
ing  escheats,  (Laws  N.  Y.  vol.  1.  310.)  states,  that  John  Gate-  ^^^fLs 
house  died  seised  in  fee  of  the  premises,  without  making,  a  will,  TheTeople 
and  without  leaving  any  heir  capable  of  inheriting  the  same,  cutting. 
This  allegation  is  denied  in  the  plea  of  traverse  put  in  by  the 
defendant;  and,  from  the  facts  stated  in  the  case,  it  is  suffi- 
ciently proved,  that  Gatehouse  did  leave  a  lawful  heir,  capable 
of  inheriting  the  land,  to  wit,  his  son  William.  But  the  de- 
fendant has  not  shown  a  title  derived  from  the  heir,  but  merely 
that  he  was  in  possession  of  the  premises  by  his  tenants,  in 
the  year  1794.  He  has  destroyed  the  title  of  the  state,  as 
founded  upon  the  supposed  escheat,  but  he  has  shown  no  title 
in  himself  beyond  his  actual  possession.  The  question  then 
arising  upon  the  case  is,  whether  it  be  sufficient  for  the  de- 
fendant to  impeach  the  title  set  up  by  the  state,  without 
setting  forth  his  own.  Many  of  the  authorities  say,  that  in 
traversing  an  inquisition  in  favor  of  the  king,  in  pursuance  of 
the  statutes  of  36  Erhv.  III.  c.  13.  and  2  &  3  Edw.  VI.  c.  8.  the 
party  traversing  is  considered  in  the  character  of  a  plaintiff, 
and  is  bound  to  make  out  affirmatively  a  good  title  in  himself. 
(The    queen  v.   Mason,  2  Salk.  447.     3  Black.    Com.   260.  [  *  7  I 

jBuller's  N.  P.  #215.  Vaugh.  64.)  These  cases  are,  however, 
met  and  opposed  by  opinions  which  lay  down  a  contrary  doc- 
trine, and  one  which  appears  to  me  to  be  more  rational,  and 
more  agreeable  to  the  forms  and  course  of  pleading.  In  the 
argument  of  Lord  Keeper  Somers,  in  the  case  of  the  Bankers, 
in  the  Exchequer,  (11  St.  Tri.  154.)  he  observed,  that  where 
an  office  is  found  in  favor  of  the  king,  under  the  statute  of 
Edw.  HI.  the  subject  might  come  in  and  interplead,  either  by 
denying  the  title  found  for  the  king,  or  by  showing  his  own  right, 
and  that  in  such  case  he  was  to  be  considered  in  the  light  of  a 
defendant.  The  same  observation  is  made  by  the  last  editor 
(Gwillim)  of  Bacon,  (vol.  5.  574.)  The  party  appears  upon 
the  record  in  the  character  of  a  defendant.  He  shows  his 
right  in  the  form  of  a. plea,  and  if  he  may  be  nonsuited,  as  the 
case  in  Salkeld  adjudged,  the  proceeding  is  quite  anomalous. 
The  case  of  The  King  v.  Roberts  (Str.  1208.)  is  one  of  the 
latest  that  we  have  upon  this  question.  The  Court  of  King's 
Bench  there  resolved,  that  the  traverser  of  an  inquisition,  find- 
ing him  a  lunatic,  was  to  be  considered  as  a  defendant  oppos- 
ing the  title  of  the  crown,  without  setting  up  any  title  in  him- 
self. The  point  cannot,  therefore,  be  considered  as  altogether 
settled  in  the  English  law,  although  it  must  be  admitted  that 
the  weight  of  the  authorities  is  on  the  side  of  the  prerogative. 
But  our  statute  contains  provisions  different  from  those  in  the 
English  statutes,  and  I  think  it, will  authorize  us  to  consider 
the  party  traversing  as  sustaining  the  character,  and  entitled  to 
the  privileges  of  a  defendant,  and  that  it  will  therefore  be 
sufficient  for  him  to  destroy  the  title  set  up  by  the  state.  The 
statute  is  altogether  silent  as  to  the  judgment  to  be  rendered 
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in  favor  of  the  party ;  but  if  the  judgment  be  in  favor  of  the 
people,  the  sheriff  is  required  by  writ  to  seize  the  lands  into 
his  own  hands.  The  like  writ  is  also  to  issue  if  no  traverse  be 
taken,  and  when  the  state  shall  have  disposed  of  the  lands,  the 
sheriff  is  to  deliver  possession  to  the  purchaser.  The  office  or 
inquisition  mentioned  in  #the  act  seems,  therefore,  to  be  one 
which  does  not  operate  like  the  inquest  of  office  mentioned  in 
the  statute  of  Edw.  III.  of  "a  seizure  into  the  king's  hands." 
The  writ  of  seizure  necessarily  implies  that  possession  hat* 
not  previously  vested  in  the  state.  The  English  statutes  con- 
tain no  such  provision,  but  they  consider  the  inquisition  as  of 
itself  vesting  the  seisin  in  the  escheator,  and  such',  no  doubt,  is 
the  ordinary  operation  of  an  inquest  of  office  in  behalf  of  the 
state.  (The  People  v.  Brown,  November  term,  1803.  1 
Caines,  416.)  We  are,  therefore,  of  opinion,  that  under  our 
statute  we  may  consider  the  party  traversing  as  a  defendant  in 
possession,  and  consequently  entitled  to  protect  himself  by 
showing  the  inquisition  to  be  untrue. 

Spencer,  J.,  having  been  concerned,  when  attorney  general, 
as  counsel  for  the  people,  declined  giving  any  opinion. 

Judgment  for  the  defendant 


Jackson,  ex  dem.  Schuyler  and  others,  against 

Vedder. 


Where  a  par- 
tition was  made 
by  the  propri- 
etors of  {Clock's 
patent,  and  a 
survey  and  map 
made  for  them, 
and  possession 
taken  accord- 
ingly, by  the 
several  propri- 
etors, it  was 
held,  that,  after 
a  lapse  of  forty 
years,  the  par- 
ties were  con- 
cluded from 
contesting1  with 
each  other,  the 
correctness  of 
the  actual  loca- 
tions. 


[*9] 


THIS  was  an  action  of  ejectment,  for  lot  No.  102,  in  KlocJc 
and  Nellis's  patent,  in  the  town  of  Palatine,  in  Montgomery 
county. 

The  cause  was  tried,  the  3d  October,  1806,  at  the  Montgom- 
ery circuit,  before  Mr.  Chief  Justice  Kent. 

The  defendant  admitted,  that  the  lessors  of  the  plaintiff  were 
owners  of  lot  No.  102  ;  and  the  plaintiff  admitted,  that  the  de- 
fendant was  owner  of  lot  No.  101,  in  the  patent.  The  patent 
was  granted,  the  2d  December,  1754,  to  George  Klock,  William 
Nellis,  and  fourteen  other  persons.  On  the  part  of  the  plain- 
tiff, Jacob  G.  Klock,  a  witness,  produced  a  map,  and  proved, 
that  before  the  division  of  the  patent,  he,  as  surveyor  for  the 
proprietors,  had  traversed  the  creeks,  which  bounded  the  patent 
at  each  end ;  and  from  that  traverse,  and  the  outlines  of  the 
patent,  he  made  the  outlines  of  the  map,  and  laid  out  the  patent 
into  #lots,  before  the  inner  lines  were  surveyed,  and  numbered 
them  on  the  map  as  they  now  are ;  that  the  proprietors  of  the 
patent,  as  early  as  1756,  (and  before  the  patent  was  divided 
into  lots  by  actual  survey.)  met  and  made  a  division,  by  ballot, 
of  the  lots ;  and  that  he  put  on  each  lot,  on  his  map,  the  name 
of  the  person  who  drew  it,  except  the  lots  drawn  as  the  share 
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if  Sir  William  Johnson:  That  at  the  time  he  made  the  map 
produced,  he  made  another  like  it,  which  he  gave  to  the  pro- 
prietors ;  but  where  it  then  was,  he  did  not  know.  That  the 
proprietors  made  a  partition,  by  one  of  the  maps,  and,  accord- 
ing to  the  map,  the  defendant  lives  on  lot  No.  102:  That  lots 
No.  101  and  102  are  in  the  middle  tier  of  lots,  and  that  between 
the  creeks,  on  the  line  between  the  southern  and  middle  tiers 
of  lots,  there  is  a  sufficient  distance  to  give  to  each,  lot  its  full 
width,  according  to  the  map,  and  leave  a  distance  of  one  chain 
and  30  links,  between  the  S.  W.  corner  of  lot  103  and  the 
Canada  creek :  That  soon  after  the  said  partition,  he  surveyed 
the  southern  tier  of  lots,  and  Henry  Frey  surveyed  the  middle 
and  northern  tiers  for  the  proprietors :  That  he  did  not  know 
how  many  acres  were  in  lots  No.  104  and  105,  but  they  were 
laid  down  for  200  acres  each. 

Philip  R.  Frey,  a  surveyor,  a  witness  on  the  part  of  the  de- 
fendant, testified,  that  he  commenced  his  survey  at  the  Caroga 
creek,  at  the  corner  of  lot  No.  51,  and  surveyed  the  line  be- 
tween the  southern  and  middle  tiers  of  lots :  That  he  did  not 
regard  the  width  of  the  lots,  as  represented  on  the  map,  but 
surveyed  according  to  the  monuments  which  he  found  upon  the 
line,  standing  as  the  corners  of  the  lots  in  the  middle  tier,  and 
that,  according  to  those  monuments,  the  defendant  possessed 
no  part  of  lot  No.  102,  but  possessed  lot  No.  101,  and  that, 
according  to  his  survey,  the  S.  W.  corner  of  lot  No.  102  is  1 
chain  and  37  links  from  the  Canada  creek,  and  is  the  last  lot 
with  square  corners,  in  the  middle  tier,  and  that  lot  No.  105 
contains  39  acres,  3  roods,  and  24  perches  only :  That  the 
greater  number  of  monuments  which  he  found  as  the  corners 
#of  lots,  were  stakes :  That  he  found  some  marked  trees,  which 
he  judged  to  have  been  marked  thirty  years :  That  the  pos- 
sessions on  the  lots  in  the  middle  tier  corresponded  with  the 
survey :  That  from  the  corners  of  the  lots,  as  ascertained  by 
him,  ancient  lines  generally  extend  to  the  N.  as  division  lines 
of  the  lots,  which  appear  to  be  thirty  or  forty  years  old :  That 
he  had  traversed  both  the  Caroga  and  Canada  creeks,  as  far 
as  the  middle  tier  extends  on  those  creeks  :  That  he  surveyed 
the  whole  of  lots  No.  104  and  105,  as  laid  down  on  KlocVs 
map,  and  found  them  to  contain  224  acres,  and  which  are 
designated  in  the  map  made  by  him,  as  lots  No.  103,  104,  and 
105 :  That  by  a  deed,  executed  in  1765,  by  some  of  the  pat- 
entees, lot  No.  51  is  15  chains,  and  lot  No.  53  27  chains  wide, 
which  corresponds  with  the  survey :  That  lots  No.  60,  91  and 
92  were  settled  in  1775,  and  lots  No.  68,  79, 80  and  93  have 
leen  settled  twenty  years. 

Another  witness  for  the  defendant  testified,  that  he  lived  on 
lot  No.  156,  in  the  northern  tier:  That  the  S.  end  of  the  lot, 
and  the  N.  end  of  the  lot  occupied  as  No.  100,  in  the  middle 
tier,  join  :  That  the  corners  of  these  lots,  at  their  ends,  are  about 
a  chain  distant  from  each  other:  That  No.  100  is  E.  and  ad- 
la 
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joins  No.  101,  as  now  occupied  by  the  defendant:  That  tha 
lot  occupied  as  No.  157,  in  the  N.  tier,  stands  against  No.  101, 
as  possessed  by  the  defendant,  with  the  difference  of  their 
corners,  one  chain  apart:  That  No.  155  stands  against  the  lot 
occupied  as  No.  99,  according  to  Frey's  survey,  with  about  the 
same  difference  as  to  their  corners  :  That  lot  No.  157  stands 
over  against  No.  101,  on  which  the  defendant  lives:  That  he 
moved  on  to  the  patent,  thirteen  years  before,  and  then  found 
a  tree  marked  as  the  corner  of  No.  155  and  156,  in  the  N.  tier, 
and  from  that,  he  judged  that  he  lived  on  lot  No.  156,  and  he 
supposed  that  the  marks  were  twenty  or  thirty  years  old. 

The  plaintiff  then  gave  in  evidence  a  release  in  fee,  executed 
the  27th  September,  1765,  by  twelve  of  the  proprietors  of  tru* 
patent,  to  John  Windecker,  of  lots  No.  15,  86  #and  193,  in 
which  release,  the  boundaries  of  the  patent  were  described,  and 
the  release  recites,  that  the  said  patent  is  laid  out  into  165  lots, 
of  100  acres  each,  and  that,  on  drawing,  the  said  John  Windeckei 
drew  the  aforesaid  lots.  The  boundaries  of  the  three  lots  are 
described  in  the  release  ;  and  No.  103  is  recognized  as  a  square 
lot,  and  the  last  square  lot  in  the  map,  but  by  Frey's  survey,  it 
is  not  a  square  lot.  The  plaintiff  then  offered  in  evidence  a 
record  of  a  verdict  and  judgment  in  ejectment,  against  Schuyler, 
one  of  the  lessors,  as  defendant,  brought  to  recover  from  him 
the  lot  adjoining  to  and  W.  of  the  lot  on  which  the  defendant 
lives;  and  offered  to  prove,  that  the  lessors  in  that  action 
claimed  the  said  lot  as  No.  103,  and  that,  while  that  action  was 
pending,  the  present  defendant  promised,  that  if  Schuyler  lost 
the  suit,  he  would  give  him  the  lot  on  which  he  lives ;  which 
evidence  was  overruled  by  the  judge. 

The  plaintiff  then  read  in  evidence,  an  act  of  the  legislature, 
passed  the  11th  April,  1795,  to  confirm  the  partition  of  the 
said  patent. 

The  judge  charged  the  jury,  that  the  act  had  no  bearing  on 
the  question,  as  it  was  only  to  secure  to  each  proprietor  the  lot 
by  number,  which  had  been  drawn  by  him,  without  fixing  its 
location.  That  in  his  opinion,  the  monuments  and  possessions 
spoken  of  by  Frey  ought  more  to  be  regarded  in  locating  the 
lots,  than  KlocVs  map,  and  that,  if  the  jury  believed  that  the 
survey  of  Philip  R.  Frey  corresponded  with  the  survey  made 
by  Henry  Frey,  soon  after  the  partition  mentioned  by  KJocJc, 
they  ought  to  find  for  the  defendant,  and  the  jury  found  ac- 
cordingly. 

At  the  last  August  term,  the  plaintiff  moved  to  set  aside  the 
verdict;  1st.  Because  it  was  against  evidence.     2d.  Because 
the  record  ought  to  have  been  received  as  evidence.     3d.  Be- 
cause the  charge  of  the  judge  was  incorrect,  as  to  the  statute 
and  as  to  the  operation  of  the  monuments,  &c. 
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Cady,  for  the  plaintiff. 
Van  Ve+hten,  contra. 


DlM.ENBACK. 


OF  THE  STATE  OF  NEW- YORK.  *12 

*Per  Curiam.  Upon  the  consideration  of  this  case,  we  are  albany, 
of  opinion,  that  the  motion  on  the  part  of  the  plaintiff  be  de-  ^^1^!^^, 
nied.  The  partition  on  the  map  was  reduced  to  practice,  by  Jackson 
the  actual  survey  of  Henry  Frey,  soon  after  it  was  made.  That 
survey  was  made  for  the  proprietors,  and  if  possessions  have 
been  taken  and  held  accordingly,  the  proprietors,  and  those 
claiming  under  them,  ought  certainly,  after  a  lapse  of  forty 
years,  to  be  concluded  from  contesting  with  each  other,  the 
correctness  of  the  actual  locations.  It  was  a  matter  of  fact 
left  to  the  jury,  whether  the  lines  of  that  ancient  survey  were 
not  now  to  be  ascertained,  and  whether  the  recent  survey  of 
Henry  Frey,  and  the  possessions  and  settlements  did  not 
correspond  with  the  original  survey.  The  verdict  of  the  jury 
ought  to  put  that  fact  at  rest,  and  the  repose  of  the  settlements, 
and  public  quiet,  would  seem  to  require,  that  a  verdict  in  favor 
of  a  survey  so  long  established,  should  not  be  disturbed. 

The  questions  of  law  were  correctly  decided  upon  the  trial. 
It  is  a  well  settled  rule,  that  a  verdict  cannot  be  given  in  evi- 
dence against  a  person  who  was  not  a  party  or  privy  to  it ; 
and  the  act  of  the  legislature  most  clearly  did  not,  and  could  not, 
settle  the  question  of  the  actual  location  of  the  lots. 

Rule  refused. 


Jackson,  ex  dem.  Casselman,  against  Lepper  and 

DlLLENBACK. 

#  THIS  was  an  action  of  ejectment,  for  lands  in  Montgomery  Lot  No.  so.  in 
county.  The  cause  was  tried  before  Mr.  Chief  Justice  Kent,  ^c^n^l 
the  3d  July,  1805.  The  lessor  of  the  plaintiff  claimed  the  prem-  anUna  patent,  i? 
ises,  as  part  of  lot  No.  50,  in  the  second  allotment  of  the  Stone-  lo  (j?  "eJ<1  °r" 

.      ■  .  .  cording  to    tho 

arabia  patent,  and  gave  in  evidence,  on  the  trial,  a  deed  from  survey  of  the 
Martinus  Dillenback  to  *Dederick  Dillenback,  dated  the  30th         [  *  13  [ 
March,  1766,  for  the  said  lot,  and  a  deed  from  Dederick  to  the  P£te"1  ™£  hr 
defendant,  dated  the  4th  February,  1789,  for  the  north  end  of  in  ra^awTas 
the  lot.     Neither  of  the  deeds  mentioned  the  courses  or  length  designated  and 
of  the  lines  of  the  lot.     In  the  field  book  of  the  survey  of  the  that  survey. 
second  division  of  the  patent,  lot  50  is  thus  described,  "begin- 
ning at  S.  E.  corner  of  lot  No.  47,  and  running  thence  E.  12 
chains,  thence  N.  88  chains,  thence  W.  12  chains,  thence  S.  88 
chains  to  the  place  of  beginning."     One  Beekman,  a  surveyor, 
testified  for  the  plaintiff,  that  he  had  surveyed  the  whole  tier  of 
lots  of  the  second  division  of  Slonearabia,  including  lot  No.  50, 
and  began  at  a  place  shown  as  the  beginning  of  the  second  di- 
vision, by  the  parties  living  on  both  the  second  and  third  di- 
visions, and  he  found  ancient  possessions,  and  marked  trees, 
until  near  the  defendant's  lot,  and  agreeing  with  the  lines  con- 
Vol.  III.  3  17 
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tended  for  by  the  plaintiff:  That  the  marked  trees,  from  their 
age,  agreed  with  the  division  made  by  one  Schuyler,  in  1733,  and 
that  the  defendants'  possession,  within  the  bounds  of  lot  No.  50, 
as  claimed  by  the  plaintiff,  is  not  above  eight  or  ten  years  old : 
That,  according  to  his  opinion  of  Schuyler's  line,  the  defendants 
have  ten  or  twelve  acres  of  the  plaintiff's  land  in  their  posses 
sion.  Dillenback,  one  of  the  defendants,  claimed  the  premises 
as  part  of  lot  No.  16,  in  the  third  allotment. 

The  defendants  proved,  that  in  1754,  one  Hendriek  Frey 
made  a  survey  of  the  patent  for  the  proprietors,  and  laid  out  a 
part  of  it  into  lots  :  That  he  made  a  map,  on  which  he  desig- 
nated the  lots,  before  laid  out,  as  well  as  the  lots  which  he  then 
laid  out,  and  annexed  to  the  map  a  description  of  the  bounda- 
ries of  each  lot,  and  the  persons  for  whom  they  were  laid  out 
in  the  third  allotment,  in  which  allotment,  No.  21  is  described, 
as  laid  out  for  Martinus  Dillenback,  and  No.  16  for  Htnclriclc 
Dillenback,  and  the  courses  and  distances  of  each  of  the  said 
lots,  and  of  lots  No.  22  and  17,  are  particularly  described. 

The  defendant  gave  in  evidence  a  deed  executed  the  18th 
of  March,  1754,  from  Martinus  Dillenback  and  twenty-seven 
#others,  owners  of  the  said  patent,  to  Hendriek  Dillenback,  for 
lot  No.  16,  in  the  third  allotment,  and  the  lot  is  described  as 
above-mentioned.  It  was  proved,  that  Hendriek  Dillenback 
was  dead,  and  that  John  Dillenback,  one  of  the  defendants, 
was  his  devisee. 

One  Lansing,  a  witness  for  the  defendants,  testified,  that  he 
surveyed  the  premises,  and  began  at  a  black  oak  tree,  marked, 
at  the  N.  E.  corner  of  lot  No.  58,  and  the  S.  E.  corner  of  lot 
No.  16,  marked  in  1754  :  That  he  run  on  Frey's  line,  and  found 
marked  trees,  and  no  land  S.  of  that  line  in  the  possession  of 
the  defendants :  That  30  chains  and  50  links  N.  of  that  line, 
he  found  an  old  line  of  marked  trees,  between  lots  No.  1 6  ancl 
17,  and,  according  to  which  line,  ancient  possessions  on  lot 
No.  17  agree :  That  30  chains  and  50  links  from  tl  e  black 
oak  tree,  he  found  a  large  white  pine  tree  marked  a*  the  cor- 
ner between  lots  No.  16  and  17,  and  that  he  run  95  chains  S. 
from  the  E.  line  of  58,  and  did  not  reach  the  patent  line. 

On  this  testimony,  a  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  upon  a  case  containing  the 
above  facts. 


Van  Vechten,  for  the  plaintiff. 
Cady,  for  the  defendant. 

Per  Curiam.  We  are  of  opinion,  in  this  case,  that  the  de- 
fendant ought  to  succeed,  and,  consequently,  that  judgment 
of  nonsuit  must  be  entered  according  to  the  stipulation  in  the 
case. 

The  Stonearabia  patent  was  surveyed  for  the  Qronrietors,  in 
18 
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1754,  by  Hendrick  Frey.  Martinus  Dillenback  was  then  one  of 
the  proprietors,  and  the  lessor  of  the  plaintiff  derives  his  title 
to  his  part  of  lot  No.  50,  in  the  second  allotment  of  the  patent, 
under  a  conveyance  from  the  said  Martinus,  executed  in  the 
year  1766.  The  deed  did  not  specify  the  courses  or  length  of 
the  lines  of  the  said  lot.  but  simply  conveyed  the  land  as  lot 
No.  50.  According  to  Frey's  survey,  the  defendants  are  not  in 
possession  of  any  part  of  lot  No.  50,  and  Dillenback  and  those 
*who  claim  under  him,  ought  to  be  confined  to  l6t  No.  50.  as 
designated  by  Frey's  survey.  Until  the  contrary  appears,  (and 
it  does  not  appear  in  the  present  case,)  we  must  intend  that 
Frey's  survey  was  acquiesced  in  by  the  proprietors,  and  that  lot 
No.  50,  by  that  general  description,  was  intended  to  be  as 
ascertained  by  that  survey. 

Judgment  of  nonsuit. 
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Wynkoop  against  The  Overseers  of  the  Poor  of 

the  City  of  New- York. 


ON  the  9th  day  of  May,  1805,  an  order  was  made  by  the 
special  justices  of  the  city  of  New-York,  on  the  application  of 
the  overseers  of  the  poor  of  the  said  city,  charging  Peter  Wyn- 
koop, the  reputed  father  of  a  bastard  child,  born  of  Sarah 
Waring,  with  the  payment  of  one  dollar  and  twenty-five  cents 
weekly,  for  the  sustenance  of  the  said  child.  Upon  notice  of 
the  said  order,  Wynkoop  appealed  therefrom,  and  put  in  surety 
to  appear  at  the  next  general  sessions  of  the  peace,  according 
to  the  statute.  Upon  examination  of  the  matter,  before  the 
sessions,  it  appeared  in  evidence,  that  Wynkoop  was  the  father 
of  the  said  child.  That  Sarah  Waring,  the  mother  of  the  said 
child,  was  born  at  Stamford,  in  the  state  of  Connecticut,  where 
she  resided  with  her  father,  who  was  settled  in  that  town. 
That  she  came  to  the  city  of  New-York,  about  the  1st  day  of 
May,  1801,  and  resided  with  her  brother-in-law,  in  the  capacity 
of  a  domestic  servant,  from  that  time  until  the  1 9th  day  of  Jan- 
uary, 1805,  when  she  was  delivered  of  the  child.  That  the  said 
Sarah  Waring  had  not  been  bound  apprentice  or  servant  to 
any  person  in  the  city  of  New-  York,  by  any  indenture,  or  other 
contract ;  but  that  a  verbal  agreement  had  been  made  between 
her  and  her  brother-in-law,  that  she  should  live  in  the  family  as 
a  servant,  at  the  wages  of  four  dollars  per  *month,  which  had 
been  paid  her.  That  no  time  was  fixed  for  her  continuance  ; 
but  as  long  as  they  could  agree,  she  was  to  continue,  and  not 
to  leave  him,  without  giving  previous  notice  of  her  intention  so 
to  do.  Upon  this  evidence,  the  sessions  affirmed  the  order  of 
the  justices. 

It  was  submitted  to  the  court,  without  argument,  whether 
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S.  W.  was  born 
in  the  state  of 
Connecticut, 
where  she  had 
a  legal  settle 
ment,andonthe 
1st  May,  1801, 
came  to  resid'' 
hi  the  city  o*" 
N.  York,  where 
she  continued 
with  the  familv 
of  a  relation  in 
the  capacity  of 
a  servant,  until 
the  19th  Jan 
uary,  1805, 

when  she  was 
delivered  of  a 
bastard  ~hild. 
She  had  not 
been  bound  as 
an  apprentice 
or  servant  lo 
any  person,  by 
indenture  or 
contract  in 

writing,  though 
there  was  a 
verbal  agree- 
ment that    the 

[  *  16  1 

person  with 
whom  she  lived 
should  pay  her 
wages.  On  the 
application  of 
the  overseers  ol 
the  poor  of  tht 
city  of  N.  Yorftf 
an    order    wm 
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ALBANY,     the  said  Sarah  Waring,  at  the  time  she  was  delivered  of  the 
v^-^-*0  sa,d  bastard  child,  was  legally  settled  in  the  city  of  New-  York, 
Lewis        and  if  not,  whether  the  said  justices  were  competent  to  make 
Davis        tne  or(^er  aforesaid. 

made,  cJ)*rsjjUj  Spencer,  J.  The  legal  settlement  of  Sarah  Waring  appears 
father  ot  the  to  have  been  in  Stamford,  in  the  state  of  Connecticut ;  and  her 
child  with  us  residence  in  New- York  was  not  of  that  kind,  as  to  acquire  a 
which  order/on  legal  settlement  there.  This,  however,  does  not  touch  the 
The  aPsessions°  (luest'on  arising  in  the  case,  which  is,  whetner  the  justices  of 
was  affirmed!  New-  York,  where  the  child  was  born,  can  make  an  order  of 
to\LrC^)urTit  Nation,  when  the  mother  has  no  legal  settlement  there :  and 
was  hold,  that  it  is  supposed  that  they  cannot,  because  the  settlement  of  the 
the  mother  had  bastard  follows  that  of  the  mother. 

no  le,ral  settle- 

mem °  in  N.  The  first  section  of  the  act  for  the  relief  of  cities  and  towns 
Yorkj  and  that  from  the  maintenance  of  bastard  children,  expressly  gives  the, 

it  was  compe-  .  _  r      .     J   <? 

tent  to  u.c  jus-  power  to  any  two  justices  of  the  peace  of  any  city  or  county, 
the8 orde/Tf  uPon  examination  of  the  matter,  to  make  an  order  for  the  re- 
fiiintion.  it  lief  of  the  city  or  county  within  which  any  bastard  shall  be 
where  "'u?1  born.  The  removal  of  paupers  is  only  an  auxiliary  remedy, 
mother  of  a  and  it  wTas  competent  to  the  overseers,  to  apply  for  the  order 
has^no  ie"ai  °^  ^natJ°n-  The  appellant  is,  at  all  events,  bound  to  con- 
setticmentwfth-  tribute  to  the  sustenance  of  this  illegitimate  child.  In  my 
cWwVcqufresa  °Pmi°n>  the  justices  had  the  power  to  make  the  order  they  did, 
settlement    by  and  it  must  be  affirmed. 

birth,  (a) 

(«)  overseers ,$-c       Van  Ness,  J.,  and  Thompson,  J.,  were  of  the  same  opinion 

of  Canajoharie  v. 
Johnstown ;  over- 
seers, *c.  of  rer-       Kent,  Ch.  J.     I  am  also  of  opinion,  that  the  order  must  be 

n  Johns.  4i.89.»  affirmed,  but  for  this  reason  principally,  that,  as  the  child  was 

r  #17  l  born  in  New-York,  and  the  mother  had  no  settlement  *within 

the  state,  the  child  must  be  adjudged  to  be  settled  where  it  was 

born.     The  law,  declaring  that  every  bastard  child  follows  the 

settlement  of  the  mother,  applies  only  to  cases  where  the  mother 

has  a  legal  settlement  within  the  state.     If  she  has  none,  the 

child  must  be  chargeable  to  the  town  where  it  was  born,  and  it 

cannot  be  sent  out  of  the  state.     It  becomes  a  native  citizen. 

by  birth,  and  is  entitled  to  protection,  as  well  as  bound  to 

allegiance. 

Order  affirmed 


Lewis  against  Davis. 


Where thecrew  ON  the  return  to  the  certiorari  directed  to  the  Justices 
permitted  by  Court  in  the  city  of  New-  York,  the  following  facts  appeared 
the  first  mate,  The  defendant  in  error  brought  his  action  against  the  plaintiff 
of  the  mailer,  in  error,  in  the  court  below,  to  recover  his  wagis  as  a  marinei 
20 
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nn  board  of  a  vessel  of  which  the  plaintiff  was  master,  on  a     ALBANY, 
voyage  from  New- York  to  Bayonnc,  and  back  to  New- York.  VJ^^^/ 
The  plaintiff  below  claimed  his  wages  at  the  rate  of  20  dollars       Lewis 
per  month,  from  the  25th  of  May,  to  the  25th  of  October,  1806.        D^ 
The  defendant  pleaded  non  assumpsit,  and  payment,  with  no- 
tice that  he  should  give  in  evidence  an  embezzlement  of  a  part  ^f0™  sh°'t' 
of  the  cargo,  after  the  arrival  of  the  vessel  in  New-  York,  a  pro-  n!aie  waT  or- 
portion  of  which  was  to  be  charged  to  the  plaintiff.     On  the  dewd  to  return 
trial,  the  defendant  below  proved,  that  a  bale  of  goods,  part  of  otthe  vessel  a* 
the  return  cargo,  was  shipped  at  Bayonnc,  and  that  the  vessel  »J8hl?  bu*ncs- 
arrived  at  New-  York  direct  from  that  place,  on  the  17th  day  of  and  some  part  * 
October;  that  on  the  18th,  she  came  to  the  wharf,  and  on  the  °f   fj£  «arsj~ 
1 9th  of1  October,  the  bale  of  goods  was  missing.     The  crew  0f  the  vessel,  iv 
went  on  shore  on  the   18th    October,  and  returned  on  board  ;Tas  l,e,d'  l,,al 

Hip  crew    were* 

again  the  19th.     On  the  night  between  the  18th  and  19th  of  fiot    liable    m 
October,  the  fore-scuttle  was  broken  open.     It  appeared,  that  *o»»tribute    «»r 

r  ii  *i  i       /•   *  °*   "ieir    wages- 

It  was  customary,  alter  a  vessel  has  come  to  the  whan,  to  per-  to  m;ikc  gootf 

mil  the  #seamen  to  go  on  shoro  and  stay  all  night,  and  that         [  *  18  ] 

permission  would   have  beei    'iven  in  this  case,  had  it  been  Ure    *°ss-    . /r 

^  saionf  thai 

asked.     The  first  mate  of  J.ie  vessel  gave  leave  to  the  whole  where  the  loss- 
crew  to  go  on  shore,  but  requested  the  second  mate  to  return  or     eml)«"l° 

o  'i  raeftt-    can     ocr 

and  sleep  on  board  du'.uig  the  night;  but  he  did  not  return,  traced  to  a  par 
and  the  only  person  that  remained  on  board  that  night  was  the  Jj?ufa1,  seafnaa» 

.  *  the   rest   of  lira 

cabin  boy.     It  was  not  pretended  that  any  part  of  the  crew  crew  ought  not 
were  concerned  in  the  robbery.     Upon  these  facts,  the  court  ta  *winhal** 
below  were  of  opinion,  that  the  crew  were  not  bound  to  con** 
tribute  to  the  loss,  as  there  was  no  evidence  of  any  collusion  or 
negligence  in  them,  so  as  to  make  them  liable  where  the  loss- 
could    not  be  brought  home   to  any  one  in  particular ;  and  .   '■ 
that  the  loss  ought  to  be  borne  by  the  person  to  whose  care  the 
vessel  was  committed  for  that  night,  the  rest  of  the  crew  having  ? 
left  the  vessel  by  the  permission  of  the  first  mate ;  they,  ac- 
cordingly, gave  judgment  for  the  plaintiff. 

Mulligan,  for  the  plaintiff  in  error. 

Anthon,  contra. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  Admitting 
the  rule  of  the  maritime  law  to  be,  that  mariners  are  to  con- 
tribute out  of  their  wages  to  the  damages  arising  from  embez-  • 
zlements  by  each  other,  during  the  voyage,  yet  if  negligence  be 
not  imputable  to  them,  and  the  circumstances  of  the  case  do 
not  fix  the  presumption  of  embezzlement  upon  any  of  the  crew, 
they  ought  not  to  contribute.  In  the  case  before  us,  the  first 
mate  gave  the  crew  permission  to  go  on  shore,  requiring  only 
that  the  second  mate  should  return  and  sleep  on  board.  The 
loss  ought,  in  justice,  to  attach  upon  the  person  to  whom  the 
care  of  the  vessel  was  committed  for  the  night.  The  conclu- 
sion which  has  been  drawn  against  any  collusion  or  negligence 
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on  the  part  of  tlte  crew,  cannot  be  said  to  be  unwarranted  by 
the  testimony.  The  mate  commands  in  the  absence  of  the 
master,  and  after  the  decision  below  upon  the  facts,  (which  is 
equivalent  to  a  verdict,)  we  may  well  conclude  that  the  master 
was  not  on  board,  and  that  *the  permission  given  by  the  mate  , 
was  competent  to  justify  the  crew.  If  the  loss  be  chargeable 
to  the  negligence  of  the  second  mate,  who  ought  to  have  re- 
turned on  board,  I  do  not  think  it  just  or  reasonable,  that  the 
seamen,  who  remained  on  shore  by  lawful  permission,  should  be 
held  to  a  contribution.  Molloy  does  not  state  the  rule  on  this 
subject  with  much  precision,  nor  is  he  of  much  authority  ;  but 
he  rather  seems  to  place  it  upon  the  ground  of  fault  pr  negli- 
gence in  the  mariners ;  (book  2.  c.  3.  $  9.)  and  even  the  lim- 
ited extent  to  which  he  carries  it,  in  this  instance,  has  been 
recently  questioned  or  denied  by  the  Court  of  C.  B.,  in  the  case 
of  Thompson  v.  Collins,  (4  Bos.  &  Pul.  347.)  who  were  in- 
clined to  think  that  each  person  ought  to  answer  for  his  own 
default.  On  the  other  hand,  the  mutual  responsibility  of  sea- 
men has  been  carried  to  a  greater  extent  in  the  decrees  of  the 
District  Court  of  Pennslyvama,  (1  Peters9 s  Adm.  243.)  and 
further,  I  apprehend,  than  in  any  of  the  marine  ordinances 
annexed  to  the  reports  of  those  respectable  decisions.  As- 
suming, however,  the  rule  to  the  extent  in  which  it  is  laid  down 
in  Molloy,  it  is  sufficient  that  the  facts  in  this  case  did  not  lead 
to  the  conclusion,  that  the  plaintiff  below  was  chargeable  with 
fault  or  negligence,  or  that  the  embezzlement  was  to  be  im 
puted  to  any  of  the  crew.  We  are,  therefore,  of  opinion,  upon 
the  consideration  of  the  case,  that  the  judgment  below  must 
be  affirmed. 

Judgment  of  affirmance. 


[*20] 


To  bring  a  par- 
ty into  con- 
tempt, for  dis- 
obeying a 
ige's  order, 
*  original  or- 
rier  must  be 
shown,  at  the 
same  time  the 
ropy  is  served. 
Where  a  judg- 
ment has  lain 
more  than  a 
year,  and  the 
Jefendant  after- 
wards consents 
that  an  execu- 
tion issue,  with- 
out the  judg- 
ment being  re- 
«*iv«d  by  scire 


*Howland  against  Ralph. 

IN  August  term  last,  a  motion  was  made  to  set  aside  the 
execution  issued  in  this  cause,  to  the  sheriff  of  Delaware,  and 
which  had  been  levied  on  a  lot  of  land,  that  had  been  previously 
purchased  from  the  defendant,  by  one  Mc  Nee.  The  motion 
was  made  in  behalf  of  Mc  Nee,  who  stated  in  his  affidavit,  that 
on  or  before  the  24th  day  of  May,  1804,  he  purchased  the  lot 
so  levied  on,  from  the  defendant,  for  which  he  paid  him  350 
dollars,  as  being  clear  from  all  encumbrances :  That  about  the 
10th  June,  1807,  he  learned,  that  prior  to  the  purchase,  a 
judgment  had  been  entered  up  in  favor  of  the  plaintiff,  against 
the  defendant,  and  that  a  fieri  facias  thereon  was  in  the  hands 
of  the  sheriff.  The  judgment  was  docketed  the  21st  July, 
1803,  and  the  land  was  advertised  by  the  sheriff,  for  sale,  on 
the  23d  June,  1807.  Mc  Nee  further  stated,  that  he  applied 
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to  the  defendant,  who  told  nim,  that  he  had  paid  the  amount     Albany, 
of  the  judgment,  but  being  requested  to  make  an  affidavit  of      heh'  1808 
this,  in  order  to  have  the  proceedings  stayed,  he  refused  ;  that     Howland 
th**  plaintiff  and  defendant  had   corruptly  combined  together,  v- 

to  cause  the  land,  which  the'  defendant  had  purchased,  to  be 
feold  by  means  of  the  judgment.     There  were  several  other  facias,  the  exe- 
affidavits,  stating,  that  the  defendant  had  declared,  that  he  had  be'set  wide  "of 
paid  the  bond  on  which  the  judgment  had  been  entered  up  in  irregularity,  at 
favor  of  the  plaintiff.  T^Z^l 

On  the  15th  June,  1807,  an  order  was  granted  by  Mr.  Jus-  vv,,°  alleges, 
tice  Van  Ness,  to  stay  all  proceedings  on  the  execution,  so  far  memlhLJbefn 
as  it  regarded  the  lot  in-  question,  until  the  last  day  of  August  kePl  .  °"  foo» 
tsrm.  An  affidavit  was  read,  that  a  copy  of  the  judge's  order  'that^^exe™'- 
was  served  on  the  deputy  sheriff,  who  held  the  execution,  on  ^on  has  be«" 
the  23d  June  last,  and  prior  to  the  sale  of  the  land  by  him,  and  iemfy,  toTi^ure 
that  he  promised  not  to  proceed  in  the  sale ;  but  that  he  did,  hi,n ;  but  h« 
notwithstanding,  sell  the  land,  on  the  same  day.  On  these  ™"k  n?s  relief 
affidavits,  the  court  ordered  all  proceedings  to  be  stayed  until  "•  a  courl  °r 
November  term,  that  the  ^sheriff  retain  in  his  hands  the  moneys  [  *  21  ] 
levied  on  the  fi.  fa.,  and  that  he  do  not  execute  a  deed  to  the  cl,ai"*ry ;    *- 

i  «i  r       i  i  t  r       i  iiii        gainst  the  fraud. 

purchaser,  until  further  order.     It  was  further  ordered,  that  the  or  by  bringing 
deputy  sheriff  show  cause,  by  the  first  day  of  November  term,  J^t  q^st^n1n^ 
why  an  attachment  should  not  issue  against  him,  for  a  con-  fraud,  to  a  iria., 
tempt,  in  disobeying  the  judge's  order,  in  June  last,  and  why  j^wau  ssue  * 
ne  should  not  pay  over  the  money,  levied  by  him,  to  Mc  Nee. 
At  the  last  November  term,  the  plaintiff's  affidavit  was  pro- 
duced,  which    stated,   that   the  judgment  in  this  cause  was 
entered  upon  a  bond,  the  whole  of  which  was  justly  due  at  the 
time  the  execution  issued  ;  that  the  payments  made  by  the  de- 
fendant were  on  account  of  other  transactions  between  him  * 
and   the  defendant,  which  had  no  relation  to  the  bond :  and                  >    ' 
that  he  had  never  confessed  or  declared,  that  the  judgment                      * 
vas  satisfied,  the  truth  of  which  statement  was  admitted  by  the 
affidavit  of  the  defendant.     From  the  affidavit  of  the  plaintiff's 
attorney,  it  appeared,  that  the  defendant  gave  his  consent,  in                      * 
writing,  that  the  execution  might  issue  on  the  said  judgment 
without  its  being  revived  by  scire  facias,  which  consent  was 
filed  in  the  clerk's  office.     It  further  appeared,  that  though  a 
copy  of  the  judge's  order  was  served  on  the  deputy  sheriff,  the 
original  order  was  not  shown  to  him. 

Hawkins,  in  support  of  the  motion. 

Sherwood,  contra. 

Per  Curiam.  It  appears,  from  the  affidavit  of  the  deputy 
sheriff,  and  of  the  person  who  made  the  service  upon  the 
deputy,  that  a  copy  of  the  judge's  order  was  served,  but  that 
the  origin  I  order  was  not  shown.  The  general  rule  is,  that 
in  older  to  bring  a  party  into  contempt,  the  original  order 
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aluaxy.     must,  at  the  same  time,  be    shown.     (King  v.   Smithers,  3 
J^^^   Term,  351.      See  2  Johnson,  104.  Cheetham  \.  Leivis.)     The 
Swket       motion  for  an  attachment  against   the   deputy  sheriff  must, 
„      v-  therefore,  be  denied.     The  next  question  is,  whether  we  can 

'  V I*'  R  >  y  K  R  s 

of  Clinton,  upon  the  present  motion,  relieve  William  Mc  Nee,  from  the 
effect  of  the  sale.     The  execution  would  clearly  have  been 

j  #  22  J  irregular,  for  want  of  a  revival  of  the  dormant  judgment,  #had 
it  not  been  for  the  defendant's  consent  in  writing,  to  issue  the 
execution,  without  such  revival,  and  the  question  is,  whether 
that  consent  was  not  sufficient  to  cure  the  irregularity.  There 
is  no  complaint  on  the  part  of  the  defendant,  that  it  was  un- 
fairly obtained  from  him  ;  and  we  cannot  question  the  proceed- 
ing in  the  face  of  that  consent,  and  without  any  application  on 
the  part  of  the  defendant.  If  a  scire  facias  had  issued,  it  wou7  i 
not  have  been  directed  to  Mc  Nee,  the  party  complaining"; 
and,  as  the  defendant  admits  that  the  judgment  was  not  satisfied, 
its  operation  would  have  been  the  same,  as  it  respects  Mc  Nee. 
He  could  not  have  come  in  and  pleaded.  He  would  have  been 
a  stranger  to  the  record.  The  great  ground  of  complaint  is,  that 
there  exists  a  collusion  between  'the  plaintiff  and  defendant,  to 
defraud  him,  and  that  the  judgment  has  been  collusively  kept 
on  foot,  and  an  execution  fraudulently  issued,  to  injure  him. 
If  this  be  so,  (and  there  is  color  for  the  suggestion,  arising  from 
the  facts  disclosed  by  the  affidavits.)  he  is,  undoubtedly,  en- 
titled to  relief  against  the  fraud.  But  this  court  cannot  inter- 
fere effectually,  upon  the  present  motion.  If  the  deed  was  not 
executed  to  the  purchaser,  before  the  service  of  the  rule  of  last 
August  term,  we  can  continue  that  rule  in  force  against  the 
sheriff,  until  the  next  term,  so  as  to  give  Mc  Nee  an  oppor- 
tunity to  apply,  in  the  mean  time,  to  the  Court  of  Chancery 
for  relief,  or  to  put  the  question  of  fraud  and  collusion  in  a 
train  for  trial  at  law,  by  an  issue  in  fact,  and  so  far  we  are  will- 
ing to  go. 


1**231        *Sweet  against  The  Overseers  of  the  Poor  of  the 

Town  of  Clinton. 

uA2  ?rder  °ii      THIS  cause  came  before  the  court  on  a  return  to  a  certio- 

basiardv   m  uie  .  .  _.        1 

nj  two  Justices,  ran  from  the  Court  of  General  Sessions  in  Dutchess  county. 
pursuant  10  the  ^n  appea]  na(j  Deen  made  to  the  sessions,  from  an  order  of 

y/w  fade  evi-  bastardy  made  by  two  justices  of  the  peace.     Upon  the  traverse 

lru^iofUwiacts  to  tne  aPPea'>  ^  was  contended,  on  the  part  of  the  appellant, 
"icrein  stated, it  that  the  overseers  ought  to  proceed  to  establish  the  orerer  by 

ea'fsa'Tijd'"  Pro°f '  tnat  tne  SUD.]ect  ought  to  be  examined  in  the  same  man- 
iiioui  oi  the  ma-  ner,  as  it  had  been  before  the  justices,  who  granted  the  order, 
pirates.  (a)  if  anj  tnat  tne  overseers  ought  to  call  the  mother  of  the  child,  on 

<«)  The  orders  whose  oath  *he  order  had  been  founded.    The  Court  of  Sessl 

tfOt^cjf  v.  .      d.    rk  A 
*  Cute   Kti,  x4 
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determined,  that  the  order  was  prima  facie  evidence  of  the  facts     Albany. 
contained  therein  ;  and  that  it  was  incumbent  on  the  appellant  ^J^^^, 
to  prove  that  the  facts  set  forth  in  the  order  were  not  true.       Sweet 
Testimony  was  also  offered,  on  the  part  of  the  appellant,  to    0veiueer» 
impeach  the  credit  of  the  mother;  but  the  court  determined,    of  Clim-on. 
that,  as  she  had  not  been  examined  as  a  witness  before  the  ses- 
sions, her  character  was  not  to  be  questioned.     The  appellant  pJaj  Pirom  iJtc 
then  offered  to  call  her  as  a  witness,  reserving  the  right  after-  or,,er»  il  is  >»- 
wards  to  impeach  her  credit;  but  the  court  decided,  that  if  to Tu^ead,  the 
the  appellant  chose  to  call  her  as  a  witness,  he  should  not  be  *rulh    of    ![ie 
allowed,  afterwards,  to  impeach  her  testimony.     The  sessions  court  of  s**- 
having  confirmed  the  order  of  the  justices,  the  appellant  ten-  ?ioils  «»* 

dered  a  bill  of  exceptions,  whicli  was  sealed  by  the  judges  of  law^and  tile 
the  sessions,  and  returned,  with  the  order  and  other  proceed-  fe^,  ami  a  bill 
ings  annexed  to  the  certiorari,  to  this  court.  does  m^e^to 

that  court    This 

Rudd,  for  the  plaintiff  in  error.     The  order,  in  the  first  in-  the  session^  by 
stance,  is  made  on  the  ex  parte  affidavit  of  the  mother ;  and  certiorari,     to 
on  an  appeal,  the  sessions  ought  to  allow  the  parties  to  produce  facts  and  pro- 
new  evidence ;  they  ought  not  to  be  concluded  by  the  facts,  ceedinp  bciore 
as  they  appeared  before  the  justices.     By  the  statute  of  the  18    ,em* 
Eliz.  c.  3.  an  order  of  bastardy  could  *only  be  made  by  two         [  *  24  ] 
justices ;  but  by  the  statute  of  3  Car.  I.  q.  4.  the  sessions  have 
an  original  jurisdiction  in  cases  of  bastardy.     It  was  so  decided  ^rooS^eT7 
in  William  Slater's  case,  (Cro.  Car.   470.)  and  in  Pridgeon's  soutiioidt2  cov 
case;  (2  Bui?.  355.     Cro.  Car.  341.  350.     1  Str.  475.    Doug.     p 
632.     I  Burns's  Justice,  20th  ed.  246,  247.)  and  the  sessions 
may  not  only  make  an  original  order,  but  they  may  quash  the 
order  of  the  justices,  and  make  a  new  order,  against  which 
there  can  be  no  appeal.     (2  Buhtr.  355.     1  Bott.  498.    1  Burns, 
247.)     By  our  statute,  the  putative  father  is  to  enter  into  a  re- 
cognizance, not  only  to  perform  the  order  of  the  justices,  but 
to  appear  at  the  next  General  Sessions  of  the  Peace,  and  to 
abide  such  order  as  the  sessions  may  make.     {Laws  of  N.  I'. 
vol.  1.  p.  194,  195.)     The  sessions  are  thus  fully  empowered  to 
make  any  order  they  may  judge  proper,  and  for  that  purpose 
to  enter  into  an  examination   of  the  case  de  novo.     In  the 
present  case,  the  course  of  proceedings  adopted  by  the  sessions, 
effectually  deprives  the  party  of  all  the  benefit  of  an  appeal. 

/.  Tallmadge,  contra.  A  preliminary  question  arises  in  this 
case,  whether  a  bill  of  exceptions  will  lie  to  the  sessions  on  an 
appeal  from  an  order.  In  the  rase  of  The  King  v.  The  Inhab- 
itants of  Preston,  (2  Str.  1039.  2  Burr.  Sett.  Ca.  77.  Ca. 
temp.  Hardw.  249.  Bitt.  705.)  it  was  expressly  decided,  that 
a  bill  of  exceptions  would  not  lie  in  such  a  case. 

By  the  order  of  the  justices,  it  is  stated,  that  it  was  made  as 
well  on  the  oath  of  the  mother,  as  otherwise.     It  mav  be,  then, 
that  the  justices  had  other  evidence  before  them.     On  an  ap 
peal,  every  intendment  is  to  be  made  in  favor  of  an  order  of 
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Albany,     justices.     (3  East,  61.)      The  appellant  ought,  therefore,  to 

J^J^^  prove  facts  sufficient  to  induce  the  sessions  to  set  it  aside.     (2 

Swket       Bott.  17.)     He  ought  to  show  cause  against  the  order,  before 

Q     v_        the  other  side  are  called  upon  to  support  it.     The  sessions,  as 

ot  Clinton,     a  court,  have  competent  power  to  regulate  their  own  practice, 

and  the  course  of  proceedings  before  them  on  appeals.     The 

language  of  the  act,  as  to  the  condition  of  the  recognizance, 

countenances  this  idea. 

The  appellant  clearly  had  no  right  to  impeach  the  character 
of  the  mother  as  a  witness,  when  she  had  not  been  sworn  in 
the  cause  then  before  the  sessions.  You  cannot,  in  one  court, 
|  *25  ]  impeach  the  credit  of  a  witness  sworn  in  another  *court,  until 
after  such  witness  has  been  called  in,  and  sworn  in  the  court 
in  which  his  credit  is  intended  to  be  impeached.  If  the  appel- 
lant had  called  the  mother  as  a  witness,  it  would  have  been 
against  the  established  rule  in  all  courts,  to  have  allowed  him 
to  impeach  the  character  of  his  own  witness. 

The  order  of  the  justices  is  never  granted  until  the  putativn 
father  is  summoned  to  appear  and  show  cause.     By  appeal 
ing  from  the  order,  the  appellant  is  bound  to  show  affirmative 
ly,  that  the  order  ought  not  to  have  been  made  against  him. 

Ruddy  in  reply.  j3ome  difficulty  has  arisen  in  the  English 
courts,  as  to  the  manner  of  bringing  these  causes  before  tb*! 
higher  tribunals.  The  Court  of  K.  B.  have  decided,  that  th**j 
would  not  inquire  into  the  facts  adjudged  before  the  sessions: 
but  that  when  thev  erred  in  matters  of  law,  that  court  would 
interfere,  to  correct  their  errors.  (2  Burr.  Sstt.  Ca.  77.)  Tae 
usual  course  seems  to  have  been,  to  bring  the  question  before 
the  higher  courts,  on  special  cases.  But  it  has  been  determine*!, 
in  England,  that  the  Court  of  K.  B.  has  no  power  to  compel 
the  sessions  to  state  a  special  case.  (2  Burr,  Sett,  Ca.  64. 
Bott.  1850.)  If  this  is  to  be  the  rule  in  this  court,  and  no  bill 
of  exceptions  will  lie,  the  errors  of  the  sessions  can  never  be 
corrected.  It  becomes,  then,  a  point  of  practice  of  some  impor- 
tance to  determine,  whether  the  decisions  of  the  sessions  may 
be  reviewed,  or  must  be  final  and  conclusive.  It  is  true,  in- 
ferior as  well  as  other  courts  may  establish  their  own  rules 
of  proceeding,  but  the  Supreme  Court  will  never  permit  an 
inferior  court  so  to  frame  its  rules  of  practice,  as  to  avoid  the 
correcting  and  controlling  power  of  the  higher  tribunal. 

As  to  the  words  of  the  order,  it  is  sufficient  to  observe,  that 
it  is  always  so  expressed,  but  it  does  not  follow,  that  any  other 
evidence  than  the  oath  of  the  mother  was  produced.  It  seems 
unreasonable  to  require  the  appellant  to  prove  a  negative 
The  natural  and  proper  course  is,  to  call  on  the  overseers  to 
establish  the  truth  of  the  facts  on  which  the  order  was  founded. 

|  •  $6  ]  ^Thompson,  J.,  delivered  the  opinion  of  the  court.     This  case 

is  brought  up  by  certiorari  from  the  Court  of  Sessions  in  Dutch* 
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ros  county.  It  came  before  the  sessions  by  appeal,  on  an  order  Albany, 
of  bastardy,  made  by  two  justices  of  the  peace,  and  the  ques-  Feb  ,<u** 
tion  presented  to  this  court  is,  whether,  on  such  appeal,  the  donklly 
order  of  the  justices  ought  to  have  been  received  by  the  ses-  v- 

sions  as  prima  facie  evidence,  and  to  be  impeached  by  the  appel-  behch. 
lant,  or  whether  the  sessions  are  to  take  up  the  examination 
de  novo,  as  if  no  order  had  been  made.  We  have  not  been 
able,  from  an  examination  of  the  cases  cited  on  the  argument, 
to  find  that  the  question  has  ever  received  any  judicial  deter- 
mination, or  to  ascertain  what  the  practice  has  been.  We  are 
inclined,  however,  on  general  principles,  to  think,  that  the 
order  ought  to  be  received  as  prima  facie  evidence,  aj  d  the 
onus  of  impeaching  it  thrown  on  the  appellant.  This  order 
was  the  judgment  of  magistrates,  having  jurisdiction  of  the 
subject-matter.  It  is  final  and  conclusive  upon  the  party, 
unless  reversed  on  appeal,  and  no  appeal  lies  to  take  the  case 
from  the  magistrates,  until  they  have  passed  judgment  upon  it. 
The  appeal  is  for  the  purpose  of  revising  and  correcting  the 
errors  of  the  magistrates,  and  their  judgment  ought  to  be 
deemed  valid,  until  some  ground  for  reversing  it  be  shown. 

A  question  was  also  made,  on  the  argument,  whether  a  bill 
of  exceptions  would  lie  to  a  court  of  sessions.  It  appears  to 
be  pretty  well  settled,  by  the  cases  in  the  books,  that  it  will 
not.  In  those  summary  proceedings,  the  sessions  are  judges, 
both  of  law  and  fact,  and  it  would  seem  to  be  the  intention  of  the 
statutes,  instituting  these  proceedings,  that  what  the  justices 
do  shall  be  final  as  to  facts,  and  every  thing  but  the  law  arising 
therefrom.  (2  Strange,  1040.)  If  the  sessions  do  not  return 
to  the  certiorari,  all  the  facts  which  were  before  them,  and 
which  are  necessary  to  appear,  in  order  to  judge  of  the  law 
applicable  to  the  case,  the  practice  I  apprehend  to  be,  for  *this  [  *  27  J* 
court  to  order  the  sessions  to  return  such  facts.  (1  Term, 
775.     Burr.  S.  C.  697.) 

The  order  of  the  sessions  must  be  affirmed.      * 

Judgment  affirmed. 


Donelly  against  Vandenbergh. 
THIS  was  an  action  of  debt,  for  the  penalty  of  500  dollars.     By  ™  art  °f 

-     -  the  legislature 


wa$ 


The  cause  was  tried  at  the  circuit,  held  in  Greene  county,  be-  a    rr£nt 
fore  Mr.  Justice  Spencer,  the  3d  December,  1806.  made,  to  A  and 

The  declaration  stated,  that  by  an  act  of  the  legislature,  in  named,  0thaW 
1803,  the  plaintiff,  William  Tremble,  Jacob  Vandtrhoff,  and  ibeir  executors. 
four  others,  had  granted  to  them,  for  seven  years,  the  sole  and  LidTs^s0™! 
exclusive  right  of  erecting  and  running  so  many  stage-wagons,  *!»  eiduwf 
ou  the  we?1  side  of  Hudson  River,  between  the  city  of  Albany,  nfhing°Ld*nM 
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albany,     and  the  northern  boundary  line  of  the  state  of  New- Jersey > 

^J^^^  along  the  most  usual  route  established,  or  thereafter  to  be  es- 

Doselly      tablished,  as  they  should  judge  sufficient,  for  passengers,  etc.. 

v*xi)fn-      anc*  tnat  lt  snouW  not  be  lawful  for  any  other  person,  during 

hlkgh.       the  said  term,  to  erect  or  establish  a  stage  on  the  said  route, 

under  a  penalty  of  500  dollars,  to  be  recovered  bv  any  person 

QUI  ST  Slilar6~  " 

wagons  on  the  vvho  should  prosecute  for  the  same :  That  the  defendant,  not 

!E*o»'* River  regarcung  tne  act>  &c>  did,  within  the  term  aforesaid,  to  wit, 
!rom  Aihamjio  on  tiie  1st  February,  1806,  at  Catskill,  erect  and  establish  a 
the  north  hne  stage  on  the  said  route,  and  without  the  consent  of  the  plain- 
for  the  term  01  tiff  and  the  six  other  persons,  or  either  of  them,  whereby,  <fcc. 
seven     v<-ars;      Tjie  defendant  pleaded  nil  debet.     Upon  the  trial,  the  plain 

ami  if  any  other     ._,         .  r  t  m        '  i 

person  should  tin  ottered  in  evidence,  the  act,  as  published  m  the  statute 
[*28  |  *book,  printed  by  the  state  printer.  This  was  objected  to 
establish  a  stage  because  it  was  a  private  act ;  but  the  objection  was  overruled, 
route!  C  i'urin*  The  act  being  read,  was  in  substance  as  stated  in  the  plaintiffs 
that  term,  he  declaration.  The  plaintiff  then  proved,  that  the  defendant 
to^the  penalty  established,  and  began  to  run,  a  stage-wagon  between  Cox- 
of  500  dollars,  sackie  and  Athens,  in  December,  1805,  and  carried  passengers 
Uy^rtS^res-  on  tne  sa^  route;  that  the  witness,  in  the  employ,  and  under 
oiutions,divjded  the  direction  of  the  plaintiff,  run  a  stage  through  to  Coxsackic, 
and  assigned"^  gomg  empty  from  Athens  to  Coxsackie,  but  willing  to  cairy 
portion  of  the  passengers ;  that  the  defendant  immediately  prior  to  his  running 
^aiuee,°  ^who  *°  Athens,  as  aforesaid,  had  run  a  stage  from  Albany  to  Cox- 
was  to  keep  sackie,  and  the  plaintiff  exchanged  passengers  and  the  mail 
on  that^rt^f  w^h  the  defendant,  at  Coxsackie. 

^e  d°ule  h-as"  ,^ne  defendant  tnen  moved  for  a  nonsuit;  1.  Because  the 
LS receive  the  act  read,  varied  from  that  declared  on,  which  did  not  set  forth 
profits.  B.;  one  the  month  and  day  it  was  passed ;  2d.  That  the  declaration 
with tLTco^soit  did  not  set  forth  the  second  section  of  the  act;  3d.  That  it 
of  two  other  of  appeared,  from  the  testimony  for  the  plaintiff,  that  the  defend- 
besides  running  ant  was  an  acknowledged  proprietor  in  this  line  of  stages,  and 
a  stage  on  the  so  not  subject  to  the  penalty.  The  motion  was  overruled, 
assi^iedto^im^  The  defendant  then  read  in  evidence  the  second  section  of  the 
also  run  a  stage  act,  which  states,  that  the  plaintiff,  and  the  six  other  persons, 
which  bad  been  shall  forthwith  furnish  and  provide  four  good  and  sufficient 
assigned  to  A.  stage-wagons,  and  that  the  fare  of  each  passenger  shall  not  cx- 
hroujrht  by  a!  ceed  five  cents  per  mile,  with  the  liberty  of  14  pounds  weight 
agamst  ii.,  to  of  baggage,  &c,  that  such  stage-wagon  shall  proceed  once  in 
nUy?  pveii^by  every  week,  during  the  term,  on  the  said  line.  Provided,  that 
she  act,  it  was  \f  the  plaintiff,  and  the  six  other  persons,  shall  neglect  to  per- 
i^ii!?iiy  a  was  form  their  duties,  &c,  the  act,  and  their  privilege  granted,  shall 
given  to  secure  cease,  &c.  The  reading  of  this  section  was  objected  to  hv 
ii"'  *  pri^iege  the  plaintiff,  and  «»ie  objection  overruled.  The  defendant  tner# 
/e*u»d  in.  Uiem,  offered  to  show,  tnat  the  said  grantees  had  forfeited  their  rigrr 
croat  hment  e"f  by  not  complying  with  the  provisions  of  the  second  section 
strangers,  and  Dut  this  evidence  was  overruled, 
f  *  29  ]  *The  defendant  then  offered  to  prove,  that  on  the  22d  or 

IinT  lbeii!treone  2'W  ^eccm^€ry  1805,  two  of  the  grantees  in  the  act  named, 
«f  t'h*  grantee,  licensed  the  defendant  to  extend  his  route  of  running  the  stage- 
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wagon,  ana  carrying  passengers  and  the  mail  from    Coxsackie     ALBANY 
to  Athtuu,  ami  that  this  was  previous  to  any  running  by  the     Fe:>*  ,808 
lefendant,  between  those  places;  but  as  it   further  appeared,      Donelly 
Sat  these  two  grantees  still  continued  to  own  and  run  48  miles  v 

rf  the  line  below  Eiopm,  on  their  own  right,  and  because  no       bekuh. 
right  was  assigned  by  them  to  the  defendant,  nor  did  he  run 
as  their  servant,  the  evidence  was  overruled.  ToTiUepenahy 

The  defendant  next  read  in  evidence,  a  deed,  dated  the  3d  That  the  resoiu- 
April,  1805,  and  executed  by  the  plaintiff  and  one  Abner  ^"eac^'fTf- 
Miller,  by  which,  in  consideration  of  580  dollars,. they  bargained  llnct  portion  of 
and  sold  to  the  defendant,  one  stage-wagon  and  four  horses,  no^a'chvisiouoi 
ifec.  and  also,  the  right,  granted  to  the  plaintiff  and  others,  to  partition  of  the 
run  a  line  of  stages,  &c,  and  which  they  granted  to  the  de-  rigto  given  by 
fendant,  from  his  house  to  Albany,  a  distance  of  24  miles,  the  act.  Wheth- 
together  with  the  profits,  &c.,  on  condition  that  the  defendant  \1&c\>t  Tan- 
should  perform,  on  his  part,  the  rules,  to  be  from  time  to  time  ctiise  is  suscep- 
agreed  on,  by  a .  majority  of  the  proprietors  of  the  said  line,  tloif,  accord^ 
and  should  faithfully  carry  the  mail  from  his  house  to  Albany,     to  the  spirit  awl 

The  defendant  also  offered  to  prove,  that  between  the  1st  acf,"  so°as   to 
October  and  the  23d   December,  1805,  the  plaintiff  had  been  give   exclusive 
frequently  delinquent,  and  that  it  was  a  case  of  necessity,  foi  e!!t rightsm^Us- 
the  defendant  to  be  put  on  the  line  from  Coxsackie  to  Athens,  tinct  parcels  of 
This  testimony  was  objected  to,  but  admitted.     The  defendant  tutu™  ' 
further  proved,  that  the  plaintiff  had  a  bond  regulating  the 
manner  of  running  stages,   proposed   to  take   place  the    1st 
October,  1805,  and  which  was  intended  to  be  signed  by  the 
plaintiff,  the  s*>id  Miller,  and  the  defendant,  but  it  was  returned 
without  being  signed ;  that  only  one  bond  was  sent  by  the 
plaintiff,  and  that  was,  after  a  meeting  of  the  proprietors  at 
Goshen,  the  1st   October,  1805,  when  the  same  was  written. 
The  defendant  next  read  in  evidence,  a  letter  from  the  plaintiff 
*to  Dewitt  and  Tremble,  (one  of  the  proprietors  in  the  act,)  [  *3" 

dated  Jane  23d,   1805,  in  which  he  stated,  that  he  was  willing 
that  their  proposals  and  his  should  be  one,  as  to  carrying  the  ' 
mail. 

He  further  proved,  that  between  October,  and  the  23d 
December,  1805,  passengers  had  been  twice  carried  from 
Kingston  to  CaUkill,  at  the  expense  of  the  plaintiff,  there  being 
no  stage  to  carry  them  on  ;  that  in  the  autumn  of  1 805,  the 
plaintiff  presented  a  bond  to  the  defendant,  and  urged  him  to 
sign  it.  The  bond  related  to  a  neio  arrangement  for  running 
the  stage,  and  was  written  at  Goshen ;  that  the  plaintiff  offered 
to  run  a  stage  if  the  defendant  would,  but  the  defendant  re- 
fused to  run  under  the  new  arrangement,  and  said  it  was  too 
fir  to  run  from  Albany  to  Coxsackie,  according  to  the  new  plan. 

The  defendant  also  proved,  that  between  the  1st  October 
and  the  1st  December,  1805,  the  mail  for  the  northward  re- 
mained at  Kingston  thirty-six  hours,  successively,  at  least 
once  every  week,  and  an  additional  mail  having  arrived  in  that 
i.eriod.  was  carried  up  at  the  same  time. 
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Albany,         The  plaintiff  then  proved,  that   he   had   driven    the    mai 
^^Jf^^  diligently  and  punctually  from   Coxsackie  to  Kingston,  except 
Donelly      when  delayed  by  the  non-arrival  of  the  defendant's  stage  at 
.,    v-  Coxsackie  from  Albany. 

bergh.  The  resolutions  at  a  meeting  of  the  proprietors,  at  Kingston, 

in  March,  1803,  were  then  produced,  on  the  part  of  the  plain- 
tiff, and  they  were,  in  substance,  as  follows : — 

"  That  a  resolution  of  the  majority  should  be  binding  upon 
all ;  that  the  road  be  divided  between  the  proprietors,  and 
that  Israel  Ramsen  and  the  plaintiff  should  take  the  whole 
road  from  Albany  to  Brockway's,  and  that  Brockway  should 
take  the  route  from  his  house  to  Kingston;  that  each  pio- 
prietor  should  keep  a  good  wagon,  (fee.  &c.  and  for  every 
default,  should  forfeit  the  sum  of  10  dollars,  to  the  proprietor 
#31  ]  aggrieved;  that  the  stage  should  #run  through  twice  a  week, 
&c,  that  each  proprietor  should  be  entitled  to  the  avails  on 
his  assigned  route." 

The  judge  charged  the  jury:  1st.  That  the  plaintiff  had 
made  out  his  case  in  the  first  instance ;  2d.  That  the  per- 
mission from  the  two  proprietors  did  not  constitute  the  defend- 
ant an  agent  or  assignee,  for  he  run  the  route  for  his  own 
benefit ;  and  it  was  not  competent  for  any  two  of  the  pro- 
prietors to  assign  a  particular  portion  of  the  road,  unless  they 
had  previously  acquired  a  right  to  that  portion,  by  a  separation 
of  the  joint  interests  of  the  whole  ;  and  that  they  could  not 
constitute  an  assignee,  without  parting  with  their  interest, 
which  they  did  not,  but  continued  to  hold  it ;  that  by  the  reso- 
lutions of  March,  1803,  they  had  become  divested  of  all  right 
to  the  road  in  question ;  that  the  deed  of  the  plaintiff  and 
Miller  constituted  the  defendant  an  assignee  of  the  portion 
of  road  only  mentioned  in  that  deed  ;  that  in  cases  of  necessity, 
the  other  proprietors  might  license ;  for  all  were  bound  to  see 
the  law  executed,  but  such  necessity  was  not  proved  here,  as 
the  delays  at  Kingston  arose  from  the  defendant's  not  forward- 
ing the  northern  mail  to  Coxsackie  in  time ;  he,  however,  left 
the  facts  to  the  jury,  who  found  a  verdict  for  the  plaintiff. 

A  motion  for  a  new  trial,  and  also  a  motion  in  arrest  of 
judgment,  were  made  in  this  cause,  and  argued  at  the  lasl 
August  term. 

Van  Vechlen,  for  the  defendant.  1.  This  was  a  private  act. 
It  was  made  solely  for  the  benefit  of  the  individuals  named  in 
it.  It  is  a  mere  naked  privilege  granted  to  certain  persons  to 
run  stages  on  the  public  highway,  for  their  own  exclusive 
benefit.  A  public  act  regards  the  whole  community,  and  the 
judges  will  take  notice  of  it,  ex  officio ;  but  a  private  act,  which 
regards  particular  persons  or  private  concerns,  must  always  be 
pleaded  and  proved  as  any  other  record.  (1  Black.  Com. 
86.  5  Comyn,  254.  Parlia.  R  7.)  It  is  discretionary  in  the 
grantees  to  run  the  stages  or  not ;  there  is  nothing  compulsory 
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ou  this  head,  stated  in  the  declaration.  The  second  section 
*of  the  act,  to  be  sure,  declares  what  the  grantees  are  to  per- 
form, and  provides,  that -in  case  of  their  neglect,  the  privilege 
is  to  be  forfeited.  Still  it  is  optional  with  the  grantees  to  avail 
themselves  of  the  privilege  or  not.  Again,  the  privilege  is 
confined  to  a  particular  route,  thereby  converting  the  road  so 
far  into  a  private  way  for  the  benefit  of  the  grantees ;  and  is 
to  be  regarded  rather  as  a  private  conveyance,  than  a  solemn 
act  of  the  legislature.     (2  Black.  Com.  346.) 

Q.  The  penalty  given  by  the  act  was  for  the  purpose  of  pro- 
tecting the  privileges  of  the  grantees  from  any  invasion  or 
infringement  by  strangers ;  it  has  no  binding  force  as  between  the 
parties  themselves  ;  for  they  cannot  sue  each  other  for  this 
penalty.  In  two  instances,  the  defendant  acted  by  the  license 
and  permission  of  two  of  the  proprietors ;  and  in  another,  he 
became  interested  in  the  road,  and  was  equally  entitled  to  pro- 
tection against  strangers.  There  is  nothing  in  the  act  to  pro- 
hibit the  grantees  from  licensing  others  to  use  the  road,  by 
running  stages.  Where  a  person  acts  under  a  license,  he 
ceases  to  be  a  stranger.  By  the  permission  granted  by  Tremble 
fy  Vanderhoff,  the  defendant  came  into  their  place,  and  if  they 
would  not  have  been  liable  to  the  other  proprietors  for  the 
penalty,  neither  can  the  defendant  be  made  answerable.  Again, 
the  penalty  is  given  for  a  violation  of  the  rights  of  the  grantees, 
under  the  act,  as  tenants  in  common.  The  rights  of  one  tenant 
in  common  are  as  much  violated  by  the  defendant,  as  those  of 
another :  but  the  license  given  to  the  defendant,  by  Tremble  $f 
Vandtrhoff)  is  an  effectual  protection  to  him.  If  the  plaintiff 
has  been  injured  by  their  acts,  he  must  seek  his  recompense 
from  them.  Besides,  by  the  deed  of  1805,  the  defendant  was 
made  a  party  in  interest,  and  being  a  co-tenant  with  the  other 
proprietors,  he  cannot  be  liable  to  them  for  a  penalty  intended 
to  operate  only  against  strangers.  It  will  be  said,  perhaps,  that 
the  road  was  divided  into  distinct  portions  among  the  several 
proprietors,  and  that  Tremble  fy  Vanderhoff,  after  this  division, 
had  no  authority  to  license  the  defendant  to  run  a  stage  on  a 
portion  of  the  road  assigned  to  another  proprietor.  But  the 
subject  is  not  susceptible  of  partition.  It  is  a  grant  of  the 
entire  route,  and  the  act  intends  a  joint  and  entire  performance, 
for  the  proviso  of  the  act  operates  against  all  the  parties,  in  case 
of  a  failure  on  any  part  of  the  road. 

Again,  there  is  nothing  in  the  act  to  prohibit  either  of  the 
grantees  from  establishing  a  new  stage  within  the  limits  of  the 
route.  If  either  of  the  grantees  can  do  this,  and  not  be  liable 
to  the  penalty,  the  defendant,  as  assignee  of  such  grantee,  must 
be  equally  protected. 

3.  This  being  a  private  act,  the  whole  of  it  ought  to  have 
been  set  forth  in  the  declaration  ;  and  if  the  act  produced  va- 
ries from  that  stated  in  the  declaration,  such  variance  will  be 
fatal.     {Freeman*  75.     Lord  Byron's  case,  19  Viner,  502.  $  5.) 
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ALBANY,     Now  the  second  section  of  the  act  is  wholly  omitted  in  the 
J^J^  declaration. 
Donelly         Next  as  to  the  grounds  of  the  motion  in  arrest  of  judgment. 
v-  1.  This  being  a  private  act,  the  date  of  it  ought  to  have  been 

»kr«h.  set  forth  in  the  declaration.  (1  Comyn,  330.  Action  on 
Statute.  I.)  2.  It  ought  to  have  been  averred,  that  the  de- 
fendant was  not  an  executor,  administrator  or  assignee  of  the 
grantees  named  in  the  act.  The  exceptions  in  an  act  creating 
a  penalty,  ought  always  to  be  negatived;  (1  Term,  141. 
6  Term,  559.  1  Lord  Raym.  120.)  and  non  constat,  but  that 
the  defendant  was  an  executor  or  administrator  of  one  of  the 
granges.  3.  The  particular  acts  which  are  supposed  to  have 
amounted  to  erecting  or  establishing  a  stage,  in  violation  of  the 
privilege  of  the  grantees,  within  the  meaning  of  the  act,  ought 
to  have  been  alleged.  In  an  action  founded  on  a  statute,  the 
plaintiff  ought  to  aver  every  fact,  which  may  be  necessary  to 
to  inform  the  court  whether  the  case  is  within  the  statute.  (5 
Comyn,  369.  354.  Pleader,  C.  76.  C.  49.  Doct.  placit.  332. 
2  East,  340.  3  Term,  636.  7  Went.  Pleadings,  120.  132 
208.  238,  239.  242.  292.  296.  as  to  precedents.)  4.  The  pari 
of  the  route  on  which  the  stage  was  set  up  by  the  defendant, 
ought  to  have  been  particularly  described  and  set  forth,  for  the 
sake  of  certainty.  5.  It  ought  to  have  been  averred,  thai  the 
road  on  which  the  stage  was  erected  by  the  defendant,  was 
within  the  route  designated  by  the  act.  6.  The  whole  act  is 
not  set  forth  in  the  declaration,  but  only  the  first  section. 

[  *  34  ]  *Grosvenor  and  E.  Williams,  contra.     1.  This  may  be  said 

to  be  a  public  act,  inasmuch  as  it  concerns  the  public  conve- 
nience, and  by  its  operation,  takes  away  the  rights  of  individ- 
uals. In  the  case  of  Jenkins  v.  The  Union  Turnpike  Company, 
(I  Caines's  Cases  in  Error,  86.)  an  act  incorporating  a  turn- 
pike company  was  considered  as  a  public  act,  since  all  the  cit- 
izens were  interested  in  highways,  which  contributed  to  their 
convenience.  But  if  this  be  not  strictly  a  public  act,  it  is 
so  much  so,  that  the  printed  statute-book  may  be  given  in  evi- 
dence. Buller  lays  it  down,  that  where  a  private  act  of  par- 
liament concerns  a  whole  county,  as  the  act  of  Bedford  Levels, 
for  rebuilding  Tiverton,  &c,  it  may  be  given  in  evidence  with- 
out comparing  it  with  the  record :  {Buller,  N.  P.  226.  Gilb. 
Law  of  Ev.  12,  13.  PeaWs  Ev.  2d  ed.  26,  27.  12  Mod. 
216.  See  5  Term,  436.)  and  for  the  additional  reason,  that 
from  the  notoriety  of  the  subject,  and  becasue  it  is  printed  by 
the  king's  printer,  it  may  be  supposed  to  be  generally  known. 
On  the  same  principle,  printed  copies  of  things  of  a  public 
nature,  as  a  printed  proclamation  for  a  peace,  may  be  read  with- 
out being  compared  with  the  original.  The  present  act  is 
printed  by  the  state  printer,  and  inserted  in  the  same  volume 
with  the  public  laws. 

2.  It  is  not  necessary,  in  an  action  on  a  statute,  to  set  forth 
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the  date.     The  omission  of  the  date  is  no  fault,  but  if  you  re-     aluany, 
cite  the  date,  and  mistake,  the  error  is  fatal.     (19  Viner,  507.  v  ^  lm' 
5 JO.     Hawkins,  ch.  25.  §  104.     1  Lord  Raym.  343.)     So  the      donkm.* 
title  of  a  statute  need  not  be  set  forth.     It  is  objected,  that  the 
second  section  of  the  act  is  omitted  in  the  declaration.     But  it 
is  not  necessary  to  set  forth  the  whole  of  an  act.     It  is  sufficient, 
if  so  much  is  recited  as  concerns  the  matter  in  question;  and 
a  party  may.  recite  such  parts  as  are  in  his  favor,  and  omit  those 
that  make  against  him.     (1  Lord  Raym.  120.     1  Comyn,  331. 
(I.)  Cro.  James,  139.     1  Plowd.  105.    Hob.  226.)     There  is  no 
pretence  of  any  misrecital  in  this  case,  and  it  is  enough,  if  the 
plaintiff  has  set  forth  all  that  is  material  for  him. 

3.  The  act  was  not  personal  as  to  the  grantees  named.  It 
intended  to  protect  all  parties  who  had  the  right,  against  those 
who  had  no  right.  It  extended  to  the  grantees,  and  to  their 
executors,  administrators  and  assigns.  Previous  to  the  license 
granted  by  Tremble  fy  Vanderhoff,  to  *the  defendant,  a  par-  [  *  33  J 
tition  of  the  road  had  been  made  among  all  the  proprietors. 
By  this  act  of  partition,  Tremble  fy  Vanderhoff  parted  with  all 
their  right  to  such  parts  of  the  route  as  were  assigned  to  the 
other  proprietors,  and  had  no  authority  to  give  the  defendant 
permission  to  establish  a. stage  on  a  part  of  the  road  that  did 
not  belong  to  them.  If  all  the  grantees  could  assign  their  entire 
privilege  to  a  stranger,  then  they  might  also  assign  to  each 
other ;  and  after  an  assignment  of  their  right,  they  must  be 
considered  as  strangers.  If  the  grantees  are  not  allowed  to  di 
vide  the  road  between  them,  then  each  might  run  a  line  ot 
stages  through  the  whole  route.  Again,  if  the  privilege  or 
right  was  incapable  of  partition,  as  it  respected  the  subject-mat- 
ter, then  a  license  by  two  of  the  proprietors  could  not  affect  the 
rights  of  the  rest,  and  the  defendant  acted  without  a  competent 
authority.  At  most,  the  plaintiff  could  assign  no  more  than  an 
undivided  seventh  part,  which  would  not  justify  the  defendant 
in  running  a  stage  from  Coxsackie  to  Athens. 

As  to  the  motion  in  arrest  of  judgment.  If  the  act  in  ques- 
tion be  a  public  act,  it  is  not  necessary  to  set  forth  more  than 
is  material  to  the  plaintiff;  and  if  it  be  considered  as  a  private 
act,  the  court  must  take  it  to  be  as  it  is  pleaded,  unless  the 
party  takes  advantage  of  the  omission  or  misrecital,  by  pleading 
nul  tiel  record,  for  he  cannot  take  advantage  of  it  by  demurrer, 
or  in  arrest  of  judgment.  (1  Lord  Raym.  381.  2  Mod.  241.) 
Again,  where  the  misrecital  or  omission  is  immaterial,  it  is  cured 
by  the  verdict.  (19  Viner,  509.  $  14.  2  Mod.  241.)  2.  The 
declaration  alleges,  that  the  defendant,  without  the  leave  of  the 
plaintiff  and  the  other  proprietors,  or  either  of  them,  their  or 
either  of  their  executors,  administrators  or  assigns,  did  erect 
and  establish  a  stage,  &c,  which  is  substantially  an  averment 
that  the  defendant  was  not  executor,  administrator  or  assignee. 
3.  The  words  in  the  declaration  are,  that  the  defendant  did  !. 
erect  and  establish  a  stage,  contrary  to  the  form  of  the  statute,       -  ^ 
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and  must,  in  the  common  understanding  of  mankind,  be  intend 
ed  to  mean,  that  he  run  a  stage  *with  passengers,  and  this  is 
sufficient  without  any  further  allegation  of  particular  acts.  4 
The  route  is  designated  in  the  very  words  of  the  act.  Route 
has  not  precisely  the  same  meaning  as  road.  The  route  marks 
the  termini  or  limits,  within  which  there  may  be  different  roads. 
5.  An  averment,  in  the  very  words  of  the  act,  is  sufficient;  but 
these  defects  are  cured  by  the  verdict,  which  aids  a  title  defec- 
tively set  forth,  though  not  a  defective  title.  (1  Johnson,  470. 
2  Wilson,  255.      Cowper,  826.     Doug.  683.) 

Van  Vechten,  in  reply.  Many  private  charters  may  be  for 
public  convenience ;  but  public  utility  or  convenience,  connect- 
ed with  private  interest,  does  not  make  an  act  a  public  act.  If 
the  privilege  granted  by  the  act  is  susceptible  of  partition,  such 
a  division  must  establish  permanent  and  independent  rights  in 
the  several  proprietors.  But  the  penalty  or  forfeiture  attaches 
to  the  whole  route  or  privilege,  in  case  of  a  failure  in  any  part. 
It  might  be  necessary  for  one  of  the  parties  to  run  a  stage  on 
that  part  of  the  road  assigned  to  another,  in  order  to  prevent  a 
forfeiture  of  the  whole.  This  shows  that  there  could  be  no 
partition  of  the  common  privilege.  The  parties,  by  their  agree- 
ment, subject  each  other  to  the  penalty  of  ten  dollars,  in  case 
of  failure  in  the  respective  portions  of  the  road  assigned  to  each. 
But  if,  by  this  agreement,  they  acquired  distinct  and  independ- 
ent rights,  there  was  no  reason  for  this  penalty ;  and  if,  by  the 
failure  in  any  part,  the  whole  became  forfeited,  the  penalty 
was  wholly  inadequate  and  disproportionate.  This  agreement 
was,  in  fact,  merely  an  arrangement  among  the  grantees,  for 
their  own  convenience.  Again,  if  there  was  a  division  of  the 
route,  why  did  the  proprietors  stipulate  to  meet  and  adjust 
their  accounts  ? 

The  act  grants  to  the  persons  named,  the  privilege  of  running 
stages  on  the  most  usual  route,  &c.  Route  means  road  ;  and 
it  may  be,  that  the  road  on  which  the  defendant  run  his  stage, 
was  not  the  most  usual  route. 

Thompson,  J.  On  the  argument  of  this  case,  several  ques- 
tions were  presented  to  the  consideration  of  the  court,  both  on 
the  motion  in  arrest  of  judgment,  and  for  a  new  #trial.  The 
conclusion,  however,  to  which  I  have  arrived,  on  examination 
of  these  questions,  renders  it  unnecessary  for  me  to  consider 
them  all.  I  shall  confine  myself  to  that  which  goes  wholly  to 
exonerate  the  defendant  from  the  penalty  for  which  he  is  pros- 
ecuted. It  is  stated,  that  the  defendant  offered  to  prove  that 
he  was  licensed,  by  two  of  the  grantees  named  in  the  act,  to 
run  his  stage  on  the  route  complained  of  by  the  plaintiff.  The 
testimony  was  rejected,  but  we  must  consider  it  as  given,  for 
the  purpose  of  determining  its  effect  on  the  question  before  us. 
This  penalty  was  given  by  the  act  to  secure  the  grantees  in  the 
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privilege  thereby  vested  in  them,  against  any  encroachment  by  ALBANY, 

strangers,  and  not  as  a  security  against  the  acts  of  each  other.  ^^^If^  • 
As  long  as  they  remain  tenants  in  common,  they  must  be  sub-     dokxlly 
ject  to  the  same  rules,  and  like  remedies,  as  other  tenants  in      XT  v- 

3  mi  ,  .     .  .  '  •       xi  mi  VANDXW 

common.  The  statute  vested  a  joint  interest  in  them,  lhere  bergh 
is  no  limitation  as  to  the  number  of  stages  to  be  run,  and  if 
each  of  the  grantees  had  undertaken  to  run  a  line,  the  whole 
extent  of  the  road,  the  penalty  would  not  have  been  incurred. 
It  is  said,  however,  that  previous  to  the  license  under  which 
the  defendant  acted,  the  proprietors  had  divided  the  road 
among  themselves,  by  which  division,  those  who  undertook  to 
license  the  defendant,  had  parted  with  their  interest  in  that 
portion  of  the  road,  for  which  they  gave  the  license.  I  should 
much  doubt,  whether  the  privilege  or  franchise  granted  by  this 
act  is,  according  to  the  spirit  and  intention  of  the  act,  suscepti- 
ble of  partition,  so  as  to  give  exclusive  and  independent  rights, 
in  distinct  parcels  of  the  road.  Public  accommodation  and 
convenience  were  the  objects  the  legislature  had  in  view,  and 
a  common  interest  to  each  proprietor  in  the  whole  extent  of  the 
road,  would  seem  necessary,  to  prevent  confusion  with  respect 
to  the  continuation  of  the  line  of  stages.  If  the  franchise  may 
be  so  divided  as  to  vest  separate  rights,  in  distinct  parts,  what 
would  be  the  consequence  of  a  neglect  by  any  one  to  perform 
the  duties  enjoined  by  the  act  ?  Would  his  portion  of  the 
road  only  be  forfeited,  or  the  whole  extent  ?  I  #apprehend  the  [  *  33  a 
latter ;  and  this  would  subject  the  other  individuals  to  a  for- 
feiture, without  a  default.  Without  determining  this  franchise 
to  be  incapable  of  division,  I  do  not  think  the  evidence  in  the 
case  will  warrant  the  conclusion,  that  any  such  'division  has 
been  made.  The  resolutions  of  the  14th  March,  1803,  adopted 
t/  the  proprietors,  were  relied  on,  to  show  such  partition. 
These  resolutions  must  all  be  taken  together,  in  order  to  de- 
termine their  object  and  effect ;  and  from  a  general  view  of 
them,  I  consider  that  nothing  more  could  be  intended  than  to 
assign  to  each  proprietor  the  duty  to  be  performed  by  him,  and 
the  proportion  of  the  profits  he  was  to  receive  ;  the  proprie- 
tors retaining  in  themselves,  collectively,  a  general  superin- 
tendence and  management  of  the  whole  route  Upon  this  con- 
struction, they  are  all  reconcilable  ;  but  some  of  them  are 
totally  inconsistent  with  the  idea  of  a  separate  and  independ- 
ent interest.  The  first  resolution  assigns  to  each  individual 
the  distance  he  was  to  run.  The  second  provides  for  the  fur- 
nishing of  able  horses  and  suitable  carriages.  The  third  des- 
ignates the  time  and  manner  of  running.  The  fourth  provides 
for  any  future  meeting  of  the  proprietors,  and  declares,  that 
any  acts  done  by  them,  or  a  majority  of  them,  shall  be  binding 
on  the  whole.  And  the  last  declares,  that  each  one  shall  have 
the  profits  of  the  part  assigned  to  him.  If,  by  the  first  reso- 
lution, a  separate,  independent  and  permanent  interest  is 
vested  in  the  several  proprietors,  the  fourth  is  absolutely  re- 
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pugnant  to  it,  by  authorizing  a  majority  of  them  to  divest  it 
whenever  thcj  ^loaoe.  Upon  this  construction  also,  the  last 
resolution  wou.a  oe  useless  and  absurd ;  for  if  the  road  was 
absolutely  divided,  it  would  follow,  as  matter  of  course,  that 
each  one  wou.a  nave  the  profits  only  of  the  part  assigned  to 
him.  I  conclude,  therefore,  that  those  resolutions  were  in- 
tended only  as  a  designation  of  the  duty  to  be  performed  by 
each  proprietor,  and  the  proportion  of  the  profits  he  was  to 
receive,  subject  to  any  other  modification,  which  a  majority  of 
them  should,  at  any  future  time,  think  proper  to  make.  If  a 
permanent  #di vision  of  this  interest  was  intended,  it  is  a  little 
extraordinary,  that  releases  were  not  executed.  The  mode 
here  adopted  for  tenants  in  common  to  sever  their  interest  is 
unprecedented.  If  my  construction  of  these  resolutions  be 
correct,  Vanderhoff  and  Tremble  had  not  so  far  divested  them- 
selves of  all  interest  in  the  part  of  the  road  now  in  question,  as 
to  subject  themselves  to  the  penalty  of  the  act,  had  they  done 
what  the  defendant  has.  The  remedy,  if  any,  must  have  been 
upon  this  agreement  for  the  amount  of  the  profits.  The  de- 
fendant, having  acted  by  their  license  and  permission,  cannot 
be  considered  as  having  incurred  the  penalty.  This  result 
would  lead  to  rendering  judgment  for  the  defendant,  was  it 
authorized  by  the  terms  of  the  case ;  as  it  is,  a  new  trial  must 
be  awarded. 

Kent,  Ch.  J.,  declared  himself  to  be  of  the  same  opinion. 

Spencer,  J.  The  defendant  has  moved  for  a  new  trial,  and 
in  arrest  of  judgment  in  this  case,  and  a  variety  of  points  hav* 
been  made,  which  I  shall  examine  in  their  order. 

1.  That  the  statute  on  which  this  action  is  founded,  is  a 
private  act,  and  was  not  well  proved,  though  read  from  the 
statute-book,  printed  by  the  printer  of  the  state.  (26  Session , 
c.  20.)  This  act,  so  far  as  it  respects  the  right  granted  exclu- 
sively to  Donelly  and  others,  to  run  stage-wagons  from  the 
city  of  Albany  to  the  northern  boundary  of  New- Jersey,  was 
of  a  private  nature ;  but  as  it  regarded  the  public,  in  providing 
means  to  subserve  their  interest  and  convenience,  and  as  it 
went  to  take  from  all,  under  a  heavy  penalty,  a  right,  before 
enjoyed  by  all,  to  erect  or  establish  any  stage  on  that  route, 
during  the  term  for  which  the  exclusive  right  was  granted,  it 
was,  in  its  nature,  public.  The  objection  to  receive  the  printed 
book,  coming  forth  under  the  sanction  of  the  state  printer,  to 
prove  the  consents  of  this  statute,  is  one  of  a  technical  kind, 
for  no  man  can  hesitate  to  yield  full  faith  to  the  verity  of  the 
acts  thus  published.  It  is,  in  general,  true,  that  a  private 
statute  must  be  proved,  as  other  records ;  there  are,  however, 
exceptions  to  the  *rule.  Lord  Ch.  J.  Parker  (1  Loft's  Gilb 
Ev.  13.)  allowed  the  printed  statute  book  to  be  evidence  of 
the  truth  of  a  private  act,  touching  the  institution  of  a  college, 
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>n  account  of  the  notoriety  of  the  establishment ;  and  Lord 
Holt  recognizes  the  authority  of  those  decisions,  which  admit- 
ted in  evidence  a  private  act.  of  parliament  concerning  a 
whole  county,  such  as  the  act  of  Bee/ford  Levels,  (12  Mod. 
216.)  if  printed  by  the  king's  printer ;  so,  also,  the  printed  proc- 
lamation of  the  king,  and  the  articles  of  war,  printed  by  the 
king's  printer,  have  been,  on  great  deliberation,  held  to  be  good 
evidence.  (5  Term,  436.  Bull.  N.  P.  225,  226.)  And  they 
have  been  admitted  as  gaining  some  authority,  from  being 
printed  by  the  king's  printer,  and  from  the  notoriety  of  the 
subject  in  the  vicinage.  Upon  these  principles  collectively,  I 
think  the  statute-book,  printed  by  the  printer  to  the  state,  was 
properly  read  in  evidence,  to  prove  the  truth  of  the  act,  on 
which  this  suit  was  brought. 

2d.  It  is  objected,  that  the  defendant,  being  a  grantee  of 
another  and  definite  part  of  the  general  route,  is,  therefore,  not 
responsible  for  erecting  and  running  a  stage  on  that  part  for 
which  he  is  sued. 

This  act,  like  others,  and  like  the  contracts  of  individuals, 
must  have  a  reasonable  construction,  so  as  to  effectuate,  not 
defeat,  the  intention  of  parties.  The  inhibition  to  establish  a 
stage  on  the  route,  must  be  intended  as  an  inhibition  to  estab- 
,lish  one  on  any  part  of  the  route,  otherwise  the  act  grants 
nothing.  From  the  nature  of  the  thing,  the  right  granted  by 
the  legislature  to  Donelly  and  the  six  others,  is  partible  ;  and  it 
appears,  that  it  was  partitioned  among  the  grantees.  The  act 
contemplated  the  interest  conveyed,  as  capable  of  being  so  as- 
signed, and  I  know  of  no  principle  which  forbids  it.  Not  only 
lands  and  other  things  which  pass  by  livery,  but  things,  also, 
that  lie  in  grant,  as  rents,  commons,  advowsons,  &c,  that  can- 
not pass  by  grant  without  deed,  whether  they  be  in  one  county 
or  several,  may  be  parted  and  divided  by  parol  without  deed% 
(16  Vin.  211.  part  A.  Co.  Litt.  169.  Salk.  43.)  If  so,  then 
the  assignment  to  the  defendant  of  a  precise  portion  of  the 
route,  can  give  him  no  more  right  than  a  total  stranger,  to 
erect  stages  on  a  different  part. 

#The  third  objection  is  already  anticipated,  and  though  the 
original  grantees  were  tenants  in  common,  their  subsequent 
partition  divested  them,  respectively,  of  any  interest  beyond 
such  parts  of  the  route  as  were  assigned  to  them  ;  their  license, 
-  therefore,  to  the  defendant  to  erect  stages  on  a  part  of  the 
route  appertaining  to  another,  by  their  own  agreement,  was  an 
attempt  to  impart  a  right  which  they  did  not  possess,  and,  as 
*uch,  the  act  is  a  nullity. 

In  arrest. of  judgment,  it  has  been  urged,  1st.  that  the  day 
and  month  when  the  statute  passed,  should  have  been  stated. 

The  misrecital  of  a  public  act,  with  a  conclusion  contra  for- 
mam  statuti,  appears,  by  the  authorities,  to  be  fatal ;  in  the 
present  case,  there  is  no  question,  in  relation  to  variance,  and 
the  omission  to  state  the  day  and  month  is  not  material.     A 
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reference  to  the  cases  cited  on  the  argument  shows,  that  this  is 
the  better  method  of  referring  to  a  statute.  2d.  That  the  dec- 
laration does  not  negative  the  -exceptions  in  the  first  enacting 
clause  of  the  act.  The  right  to  erect  and  run  stages  is  given 
to  Donelly  and  six  others,  their  executors,  administrators  and 
assigns  ;  and  the  penalty  is  given  against  every  other  person  or 
persons,  who  shall  erect  or  establish  a  stage  or  stages  on  the 
route.  The  objection  is,  that  it  is  not  alleged,  that  the  defend- 
ant is  not  an  assignee,  executor  or  administrator.  It  is,  un- 
doubtedly, a  rule  of  law,  that  an  exception  contained  in  an  en- 
acting clause,  must  be  negatived  by  the  plaintiff,  in  his  declara- 
tion. (I  Term,  144.  6  Mod.  559.  7  Mod.  27.)  In  the 
present  case,  after  alleging,  that  the  defendant  erected  and  es- 
tablished a  stage  on  the  route,  the  declaration  charged  it  to 
have  been  done  without  the  consent  or  approbation  of  the 
grantees  in  the  act  named,  or  either  of  them,  or  of  their  or 
either  of  their  executors,  administrators  or  assigns,  legally  had 
or  obtained,  contrary  to  the  form  of  the  statute,  &c.  This,  I 
think,  a  full  allegation,  that  the  defendant  is  not  an  assignee, 
executor,  administrator,  and  that  he  derived  no  right  under  the 
grantees,  or  either  of  them.  In  an  action  on  a  penal  statute, 
#it  is  not  necessary  to  negative,  specifically,  the  exceptions ;  it 
may  be  done  generally,  as  in  the  cases  mentioned  by  Justice ■ 
Bullcr,  in  Spieres  v.  Parker.  (1  Term,  141.)  In  actions  for 
penalties  on  the  game  laws,  it  is  generally  alleged,  that  the  de- 
fendant was  not  qualified  according  to  the  laws  then  in  being. 
The  third  objection  is,  that  the  particular  manner  of  erecting 
and  establishing  a  stage  on  the  route  ought  to  have  been  stated. 
This  objection  comes  after  verdict,  and  if  the  offence  is  stated 
to  a  common  intent,  it  is  sufficient.  (Bluet  v.  Nees,  Com.  Rep. 
225.)  It  was  matter  of  evidence  what  did  or  did  not  constitute 
an  erecting  or  establishing  a  stage  on  the  routes.  A  verdict 
will  not  mend  the  matter,  where  the  gist  of  the  action  is  not 
laid  in  the  declaration  ;  (Coivp.  825.  Avery  v.  Hoole.)  but  it 
will  cure  ambiguity.  A  verdict  will  supply,  whatever  of  neces- 
sity must  be  given  in  evidence.  (4  Burr.  2018.)  The  same 
answer  applies  to  the  fifth  objection,  that  the  particular  route  is 
not  set  forth ;  it  must  be  presumed,  after  verdict,  that  the  route 
on  which  the  defendant  established  his  stage,  was  the  route  to 
which  the  grantees  had  an  exclusive  right.  I  think,  on  none  of 
the  grounds,  urged  by  the  counsel  for  the  defendant,  can  there 
be  a  new  trial,  nor  ought  the  judgment  lo  be  arrested. 

Van  Ness,  J.,  having  formerly  been  counsel  in  the  cause, 
gave  no  opinion. 

New  trial  granted. 
38 
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Cheetham  against  Lewis.  cheetham 

V. 

Lewis 

THE  declaration  in  this  cause  was  for  a  libel  published  the 
13th  day  of  November,  1803.  The  declaration  was  entitled  of  SSi^in^a 
November  term,  generally,  and  the  memorandum  was  of  the  suit  for  a  libel, 
second  Monday  of  November,  being  the  14th  day  of  that  month,  ^ve^erLm 
or  the  first  day  of  the  term.  *There  was  a  general  imparlance  [  *  43  ] 
to  November  term,  1805,  when  the  defendant  demurred  to  the  generally,  but 
declaration,  and  the  plaintiff  joined  in  demurrer.  j*m  ^a^nhe 

second  Monday, 

D.  B.  Ogden  and  Hoffman,  in  support  of  the  demurrer.  °Jf  %]£££* 
The  declaration  must  always  be  entitled  after  the  cause  of  ac-  being  the  firs! 
tion  accrued,  and  not  of  the  term  generally.  (1  Tidd,  3d  ed.  ^oftnhee  l Hbei 
368.)  Where  the  cause  of  action  arises  after  the  first  day  of  was  alleged  to 
term,  there  should  be  a  special  memorandum  of  a  subsequent  lished^on  pithe 
day.  The  only  question  is,  whether  the  defendant  can  take  18th  day  of  the 
advantage  of  this  fault  on  a  general  demurrer.  In  Venables  v.  ™™?  u  °  was 
Daffe,  (Carth.  1 13.)  there  was  a  general  memorandum,  and  the  held, on  demur- 
defendant  moved  in  arrest  of  judgment,  because  the  cause  of  JSch^a^mistaJce 
action  arose  after  the  commencement  of  the  term,  and  the  wouM  not  have 
judgment  was  arrested.  Now,  it  is  a  general  principle,  that  a^erdlct^The 
whatever  is  sufficient  to  arrest  judgment,  would,  on  a  general  suing  out  of  the 
demurrer,  be  sufficient  to  overturn  the  action.  (3  Black.  Com.  mencemcm^of 
394.)  In  the  case  of  Lowry.v.  Lawrence,  (1  Caines,  69.)  the  action,  and 
though  decided  on  a  special  demurrer,  the  court  considered  the  action  "rmsi  be 
objection  as  substantial  and  fatal.  It  is  an  established  rule,  that  stated  to  have 
the  plaintiff  must  state  a  cause  of  action,  anterior  to  the  com-  recommence  - 
mencement  of  his  suit.  This  is  essential,  and  the  want  of  it  will  ment  of  the 
be  fatal  on  a  general  demurrer.  su,t#  ^ 

(a)Birdv.Cari- 

Van  Wyck,  contra,  contended,  that  the  objection  was  merely  BraLon  v.  'fmh\ 
formal,  and  that  the  defendant  could  only  take  advantage  of  it,  ^LJy^Mofe- 
on  a  special  demurrer.  g£   ™Jf^\ 

Yates,   10  Jokn#. 

Per  Curiam.     It  is  settled,  that  the  suing  out  of  the  writ  is  clyier,  0*acow. 
the  commencement  of  the  suit,  (1    Caines,  69.     See  also  1  '2La^lf^7"fe,^ 
Johnson,  342.  Bird  fy  others  v.  Caritat.)  and  by  the  record  in  fop-5^- 
the  present  case,  it  appears,  that  the  action  must  have  been 
commenced  as  early  as  the  second  Monday  in  November  term, 
1803,  and  that  the  cause  of  action  did  not  arise  until  the  18th 
of  November,  in  the  same  term.     The  action  appears,  therefore, 
to  have  been  commenced  before  the  cause  of  action  accrued. 
(1  Tidd's  Prac.  368.)     Though  generally,  the  day  may  not  be 
material,  yet  this  must  always  be  understood  with  this  limita- 
tion, that  it  be  laid  to  be  before  the  commencement  of  the  suit. 
In  Venables  v.  Daffe,  (Carth.  113.)  this  mistake  *was  held  not         [  *  44  ' 
to  be  cured  by  verdict,  and  to  be  bad  in  arrest  of  judgment ; 
and  from  the  cases  of  Ward  v.  Honeywood,  {Doug.  61.)  and 
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ALU  any,      Dickinson  v.  Plaisted,  (7  Term,  474.)  it  appears  to  be  equal!) 
^-  !^f-  ^  bad  after  verdict,  since  the  statute  of  4  Anne,  c.  16.  and  would 
be  ground  for  a  writ  of  error.     It  is,  therefore;  error  in  sub 
stance,  and  may  be  taken  notice  of  on  a  general  demurn  t. 

Judgment  for  the  defendant,  with  liberty  to  the  plaintiff  to 
amend  his  declaration,  on  payment  of  costs. 


Hallett  against  Wylie. 

in  an  ariio'i'f       THIS  was  an  action  of  debt  for  one  year's  rent,  due  the  1st 
due  \ J'tTie  uTa^  May,  1805.     The  defendant  pleaded  nil  debet.     The  cause 
of  *  b«ihc,  it  was  tried  before  Mr.  Justice  Livingston,  at  the  jYew-  York  sit 
ibe*  «iT»inu  \\un  tings,  in  December,  1806.     Upon  the  trial,  the  plaintiff  pro- 
of ow  pnnii-cs  duced  a  deed  or  "  memorandum  for  a  lease,  between  Elizabeth 
noi  "xcuZ  'il,'e  Hallttt  and  Henry  Wylie,  merchant,  of  the  city  of  JY< w-  York. 
\ew  »r«.m  the  rnadc  and  entered  into  the  26th  of  February,  1804,"  by  which 
wi/'acrorriiHo  the  plaintiff  agreed  to  let  on  lease  to  the  defendant,  for  the 
to  bi*  covenant;  term  of  four  years  from  the  first  day  of  May,  then  next,  the 
house,  &c.  for  260/.  per  annum,  payable  quarter-yearly,  the 
first  payment  to  be  made  on  the  1st  of  August,  1804.     All 
taxes  and  assessments  were  to  be  paid  by  the  defendant,  who 
was  to  keep  the  internal  part  of  the  premises  in  good  and  suf- 
ficient repair,  without  pulling  down  or  altering  any  part  there- 
of, and  to  conform  to  such  regulations  for  cleansing  the  prem- 
ises, as  the  corporation  of  the  city  should  direct,  &c.     And  the 
defendant,  on  his  part,  agreed  to  take  the  prenrses  on  the  said 
terms  and  conditions :  and  for  the  true  performance  thereof, 
the  parties  thereunto  subscribed  their  hands,  and  affixed  their 
seals.     The  due  execution  of  the  deed  was  admitted ;  and  that 
the  defendant  had  entered  and  occupied  the  premises  under  it. 
The  house,  except  the  walls,  was  consumed  by  fire,  on  the  21st 
J  *  45  ]         of  ^December,  1804,  and  thereby  rendered  uninhabitable,  against 
the  will  of  the  defendant.     The  walls  were  so  injured  by  the 
fire,  that  they  required  repair,  before  the  house  could  be  made 
tenantable.     The  plaintiff,  though  she  had  notice  of  the  effect 
of  the  fire,  did    not   repair   the   house ;    and   the  defendant 
has  never  occupied  the  premises  since  the  accident.     Upon 
these  facts,  the  jury,  under  the  direction  of  the  judge,  found  a 
verdict  for  the  amount  demanded  in  the  declaration  of  the 
plaintiff,  with  damages  for  the  detention  of  the  debt,  subject  to 
the  opinion  of  the  court,  whether  the  plaintiff,  on  the  above 
facts,  was-  entitled  to  recover,  and  with  liberty  to  either  party, 
if  dissatisfied  with  the  judgment  of  the  court,  to  turn  the  case 
into  a  special  verdict. 

Harison.  for  the  plaintiff,  said,  that  he  considered  the  law  a* 
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*o  clearly  settled,  on  the  question  made  in  this  case,  that  he     Albany, 

should  content  himself  with  citing  a  few  authorities  to  the  court ;     Feb*  l808# 

Atteyn,  27.     Strange,  763.     Ld.  Raym.  1497,     1  Term,  311.   <~hI^^T' 

705.     3  Anstruther,  687.  "  v. 

Wylub. 

Colden  and  Hoffman,  contra.  The  strict  principle  of  law, 
that  where  there  is  an  express  covenant  to  pay  rent,  the  party 
must  perform  the  covenant,  though  the  premises  are  destroyed 
by  fire,  is  not  denied.  The  rule  is  generally  admitted  to  be  a 
rigid  one,  and  the  present  case  is  certainly  very  hard  on  tht; 
defendant.  The  court  will,  therefore,  feel  disposed  to  lean 
against  the  application  of  the  rule,  unless  the  plaintiff  shows 
most  clearly  and  unequivocally,  that  here  is  an  express  cove- 
nant to  pay  the  rent. 

In  all  the  cases  cited,  there  was  an  express  covenant  to  pay 
the  rent  during  the  term.  Here  is  no  lease,  but  only  a  memo- 
randum for  a  lease  :  (1  Term,  735.  5  Term,  163.)  And  though 
4here  is  a  reservation  of  rent,  the  paper  contains  no  express 
covenant  to  pay  it.  It  is  a  general  rule,  founded  in  reason  and 
equity,  that  where  the  thing  is  destroyed  without  any  fault  of 
the  tenant,  the  rent  shall  abate ;  unless  there  be  a  special  cov- 
enant to  pay  the  rent.  (6  Bac.  Ab.  49,  50.  Rent.  M.  2.)  In 
the  case  of  Brown  v.  Quitter,  (Ambler,  619.)  Lord  Northing- 
ton,  Ch.  J.,  observed,  "that  the  justice  of  the  case  was  so  clear, 
that  a  man  should  not  pay  #rent  for  what  he  cannot  enjoy,  and  [  *  46 
that  occasioned  by  an  accident  which  he  did  not  undertake  to 
stand  to,  that  he  was  much  surprised  that  it  should  be  looked 
upon  as  so  clear  a  thing,  that  there  could  be  no  defence  to  such 
an  action  at  law ;  and  that  such  a  case  should  not  be  consid- 
ered as  much  an  eviction,  as  if  it  had  been  an  eviction  of  title ; 
for  the  destruction  of  the  house  was  the  destruction  of  the 
thing." 

Again,  in  this  agreement  there  is  a  covenant  on  the  part  of 
the  lessee,  that  he  will  repair  the  internal  part  of  the  house  ; 
and  if  a  covenant  is  to  be  raised  by  implication  against  the  de- 
fendant, to  pay  the  rent,  it  is  fair  to  imply  a  covenant  on  the 
part  of  the  plaintiff,  to  repair  the  external  part  of  the  house  ; 
and  the  jury  have  found  that  he  has  refused  to  make  any  such 
repair.  It  would  be  impossible  to  repair  the  inside,  until  the 
external  walls  were  rebuilt.  There  is,  then,  a  condition  pre- 
cedent to  repair  the  external  walls,  to  be  performed  by  the 
plaintiff. 

Harison,  in  reply.  There  is  no  peculiar  hardship  m  this  * 
^ase.  The  defendant  must  have  known  the  rule  of  law,  and 
should  have  protected  himself  by  the  terms  of  his  lease.  It  is 
a  calamity  to  be  borne  by  both  parties.  The  plaintiff  loses  his 
property,  and  the  defendant  the  use  of  the  house.  The  agree- 
ment was  not  to  execute  a  future  lease,  but  was  a  present  con- 
tract, under  which  the  defendant  took  possession  of  the  prem- 
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ises.  There  is  no  ground  for  an  implied  covenant  on  the  part 
of  the  plaintiff.  In  cases  where  the  lessee  covenants  to  repair, 
accidents  by  fire  excepted,  it  never  has  been  imagined  that  the 
lessor,  by  any  implied  covenant,  was  bound  to  repair,  in  case 
the  premises  were  destroyed  by  fire.  And  if  there  were  any 
covenant  implied,  it  must  be  an  independent  covenant.  In 
the  case  of  Hare  v.  Groves,  (3  Anstruther,  687.)  Chief  Baron 
Macdonald  recognizes  the  rule  of  law,  as  laid  down  in  the  cases 
which  have  been  cited,  and  seems  disposed  to  adopt  it  in  equity, 
considering  the  ground  of  Lord  Northington's  opinion  as  verj 
questionable. 

*Van  Ness,  J.,  delivered  the  opinion  of  the  court.  This  is 
a  hard  case  upon  the  defendant ;  and  if  the  court  could,  con- 
sistently with  settled  and  established  principles,  relieve  him 
against  the  payment  of  the  rent  in  question,  we  should  most 
willingly  do  it.  But  it  cannot  be  done,  without  overturning  a 
series  of  decisions  to  which  this  court  is  bound  to  conform. 
We  sit  here  "jus  dare"  not  "jus  facere."  We  think  it  may 
safely  be  said,  that  there  is  not  a  case  in  the  books,  where  the 
destruction  of  the  demised  premises  by  fire,  has  been  held  to 
excuse  the  tenant  from  the  payment  of  the  rent  on  an  express 
covenant;  but,  in  every  case,  where  a  defence -on  that  ground 
has  been  attempted,  it  has  failed.  (2  Str.  763.  Monk  v.  Cooper. 
2  Ld.  Raym.  1477.  Alleyn,  27.  Paradine  v.  Jane.  1  Term, 
705.  Doe  v.  Sandham.  3  Burr.  1638.)  The  law  on  this 
point  has,  in  one  of  the  late  cases  in  England,  been  considered 
so  fully  established,  that  the  court  would  not  e.ven  hear  an 
argument  respecting  it.  (t  Term,  310.)  We  have  found  but 
one  case,  and  that  was  in  chancery,  where  the  law  on  this 
subject  has  ever  been  doubted.  But  there  the  circumstances 
were  special,  and  presented  a  case  different  from  those  to 
which  the  general  rule  has  been  applied.  (Ambler,  619. 
Brown  v.  Quilter.) 

On  the  argument,  the  counsel  for  the  defendant,  admitting 
the  general  rule  to  be  against  them,  endeavored  to  take  this 
case  out  of  it.  It  was  said,  that  the  writing  upon  which  this 
suit  is  brought,  is  not  a  lease,  but  a  mere  agreement  for  a 
lease,  and  that  even  if  it  were  the  former,  it  contained  no  ex- 
press reservation  of  rent.  Whether  this  contract  is  to  be  con- 
sidered as  a  lease,  or  only  an  agreement  for  a  lease,  must  de- 
pend upon  the  intention  of  the  parties,  to  be  collected  from 
the  whole  of  the  instrument.  (1  Term,  735.  Good  title  v. 
Way,  5  Term,  163.  Roe  v.  Ashourner.)  There  is  nothing  in 
it  to  show  that  the  parties  contemplated  any  further  assurance. 
The  words  made  use  of,  imply  a  present  demise,  and  the  fact 
of  the  defendant's  entry  under  the  agreement,  and  continuing 
in  the  occupation  of  the  house,  #&c,  from  May  to  December, 
when  the  fire  happened,  is  strong  evidence  to  show,  that  in 
the  understanding  of  the  parties,  it  was,  in  fact,  a  lease ;  and 
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the  period  for  which  the  premises  were  demised,  as  well  as  alb  am*, 
the  terms  upon  which  they  were  to  be  held,  are  definitely  and  v*^]ji^; 
accurately  stated.  Nothing,  in  our  opinion,  can  be  clearer, 
than  that  this  is,  to  all  intents  and  purposes,  an  executed  con- 
tract. If  the  defendant  had  filed  a  bill  for  a  specific  perform- 
ance, there  can  be  no  doubt  that  the  chancellor  would  have 
told  him,  he  had  already  the  legal  estate,  and  that  he  could 
not  interfere.  As  to  the  idea  that  there  is  no  express  reserva- 
tion of  rent  in  this  agreement,  if  that  were  necessary,  the 
defendant's  counsel  are  certainly  mistaken  in  point  of  fact. 
The  premises  are  demised  "  at  the  rent  of  260/.  per  annum, 
payable  quarter-yearly,  during  the  term  of  four  years,  the  first 
payment  of  65/.  to  be  made  on  the  1st  of  August,  1804,"  &c. 
And,  at  the  conclusion  of  the  contract,  the  defendant  "  agrees 
to  take  the  said  house  and  premises,  on  the  terms  and  condi- 
tions aforesaid."  There  is,  therefore,  in  contemplation  of  law, 
not  only  an  express  reservation  of  rent,  but  a  covenant  to  pay 
it.  No  particular  technical  words  are  requisite  to  make  a  cov- 
enant. Any  words  which  import  an  agreement,  between  the  < 
parties  to  a  deed,  will  be  sufficient  for  that  purpose.  (1  Burr. 
290.  Lant  v.  Norris.  Bui  Nk  Pri.  156.  Cro.  Jac.  399.)  (a) 
There  was  another  point  made  on  the  argument,  by  the  de- 
fendant's counsel,  which  I  will  briefly  notice.  It  was  said, 
that  the  contract  between  the  parties  implied  a  covenant,  on 
the  part  of  the  plaintiff,  to  rebuild  the  outer  walls  of  the 
house ;  and  that  the  court  ought  to  hold  the  performance  of 
that  covenant,  to  be  a  condition  precedent  to  the  plaintiff's 
right  to  recover  the  rent.  The  agreement,  by  no  means,  im- 
plies a  covenant,  on  the  part  of  the  lessor,  to  rebuild ;  and  if  N 
it  did,  it  will  be  found,  on  examining  some  of  the  cases  before 
cited,  that,  even  where  the  lessor  was  under  a  covenant  to 
rebuild,  in  case  the  house  should  be  destroyed  by  ac- 
cidental fire,  and  he  neglected  or  #refused  to  do  so,  the  [  #  49 
lessee  was,  notwithstanding,  held  liable  for  the  payment  of 
the  current  rent.  The  court  are,  therefore,  of  opinion,  that 
the  plaintiff  must  have  judgment. 

Judgment  for  the  plaintiff. 

(«)  Jack$on  t.  Delacroix,  2  Wend.  Rep.  433     Jackson  v.  Kipelbrack  10  Johns.  336 
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ALBANY, 

Feb.  1808. 

Livingston     LIVINGSTON  against  The  COLUMBIAN  INSURANCE  COM 

v. 
Columbian  PANY. 

In.p  .  Company. 

a  vessel  and  THIS  was  an  action  on  an  open  policy  of  insurance,  on 
/r^Wi/werein-  freight,  of  goods  laden  on  board  the  ship  Olive,  on  a  voyage 
same  under-  from  New-  York  to  the  river  La  Plata,  and  at  and  from  thence 
writers,  by  two  to  a  port  in  Europe.     The  sum  of  18,000  dollars  was  insured 

different       and      .       r  .  <•»<-*■■   r*  ..        mi  i«  i         i      i 

open  policies  of  at  a  premium  of  J  2  1-2  per  cent.  The  policy  was  dated  the 
iterance,  ou  a  nth  day  of  September,  1801. 

N^ork  toThe       At  the  trial,  the  preliminary  proofs  and  policy  were  admit- 

a-idafandfioS  te^>  anc*  a'so'  inat  l^e  P'amt^ abandoned  on  the  29th  June, 
thence  to  a  port  1802.  It  was  proved,  that  the  freight  of  such  "a  ship  as  the 
The  sW^ur°nv  Olive,  wouW  have  been  worth  18,000  dollars,  for  such  a  voy- 
ed  at  l?Buenos  age.  On  the  10th  August,  1801,  the  ship,  which  belonged  to 
isthF T\wi  e  P'81*11^  was  at  Bourdeaux,  where  she  was  chartered  by 
«nder  a  charter-  an  agent  of  the  plaintiff,  to  Mr.  Hammon,  of  Hamburgh,  and 
F*^  m  d  d°r  ^y  tne  cnarter"Party  she  was  to  sail  from  Bourdeaux  to  JVeu'- 
livereo'the  car-  York,  from  thence  to  Rio  de  la  Plata,  and  from  thence  to 
&°>  *nd  .^h«  Hamburgh.  Eighteen  thousand  dollars  were  to  be  paid  for 
a  part  of  the  the  whole  voyage,  half  at  Rio  de  la  Plata,  and  the  other  half 
freight  money.  at  Hamburgh,  or  other  port  of  discharge.  Sixty  lay  days 
,  #  50  ]  were  allowed  at  Rio  de  la  *Plata.  The  ship  sailed  from  Bour- 
deiamed^by^an  deaux,  and  arrived  at  New-York,  under  the  charter-party. 
embargo,  and  Before  she  left  New-York,  the  charter-party  was  ratified  by 
?mht?r  theC,aist  tne  agent  of  Hammon  and  the  plaintiff,  on  the  6th  October, 
October,  1802.  1801,  with  some  alterations.  Ten  additional  lay  days  were  to 
forenAtref  In  be  allowed  at  Rio  de  la  Plata,  and  half  the  freight  to  be  paid 
France,  'and  at  that  place.  The  ship  sailed  on  the  voyage  insured,  on  the 
IS^b^iSni  13th  October,  1801,  and  arrived  at  Buenos  Ayres,  on  the  13th 
An  abandon-  February,  1802.  The  cargo  was  delivered  to  the  supercargo, 
SS^^ihe  m  a  ^ew  days  a^er  ner  arrival ;  and  the  captain  received  about 
freight  was  4,000  dollars,  in  part  of  the  freight  due  at  Buenos  Ayres,  and 
same  time  but  to°k  security  for  the  residue.  There  was  an  embargo  at 
not  accepted.  Buenos  Ayres,  in  March,  1802,  on  all  merchant  vessels,  which 
Ihe^Ddicv"  on  continued  until  the  1st  October,  1802.  In  the  beginning  of 
the  freigfa,  it  August,  the  captain  had  leave  to  load,  but  did  not  obtain 
thTpiafn^ffl^  leave  to  depart,  nor  did  he  depart  till  the  1st  October,  when 
entitled  to  re-  he  sailed  with  a  cargo  for  Havre  in  France,  and  arrived  there 
a°VtotaiM  loss!  in  December,  1802,  and  delivered  his  cargo  according  to  the 
Freight  is  a  dis-  charter-party,  and  received  the  freight  for  the  same,  as  well 
insurancetCtand  as  tne  balance  of  freight  due  at  Buenos  Ayres. 
a  previous  a-  A  suit  was  instituted  at  Havre,  in  the  name  of  the  plaintiff, 
the 'ship^o" one  against  Mr.  Hammon,  to  recover  damages  for  the  detention  of 
insurer,  will  not  the  vessel  at  Buenos  Ayres,  by  the  embargo,  which  suit  was 
surwMrom  re-  determined  against  the  plaintiff,  on  the  ground  that  the   vessel 

covering,     the 

freight  insured  by  another.  Whether  the  abandonment  of  the  ship  deprives  <h<>  'usurer  of  frrieht  of  Ivj 
inlvage,  and  whether  the  insurer  on  the  ship  is  to  account  to  the  insurer  of  the  freight,  lor  the  ficrglit  carneo 
iiibsequent  to  the  abandonment  j  Quere, 
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was  detained  by  an  embargo.     The  balance  of  freight  due  at     ALP  \ny, 
Buenos  Ayres  was  not  received  until  after   the   suit.     The  vJ^Jf^L^ 
captain  laid  out   his  freight  money  in  purchasing  goods   in   Livingston 
France,  with  which,  and  some  other  goods  on  freight,  he  ar-  v- 

rived  at  New-York  with  the  ship  in  April,  1803;  and  on  the  Ins.Company 
2 1 st  April,  1803,  the  plaintiff  informed  the  defendants  of  the 
arrival  of  the  ship,  and  that  the  first  moiety  of  the  freight  had 
been  paid. 

By  his  instructions  from  the  plaintiff,  the  cfaptain  was  not  to 
deliver  the  cargo  at  Buenos  Ayres,  until  he  had  received  half 
Jie  freight,  or  the  same  was  safely  secured  ;  he  was  also  di- 
rected to  receive  the  demurrage  before  he  left  Buenos  Ayres. 
If  the  freight  was  paid,  he  was  to  invest  the  amount  in  mer- 
chandize, and  ship  it  to  New-  York. 

*The  captain  wrote  from  Buenos  Ayres  to  the  plaintiff,  the  [  *  51  ] 
28th  April,  1802,  that  the  supercargo  refused  to  pay  the  freight 
without  a  deduction,  and  that  the  cargo  was  damaged  and  would 
not  pay  the  freight.  On  the  10th  May,  1802,  he  again  wrote 
that  the  supercargo  would  neither  pay  freight  nor  demurrage, 
but  insisted  on  a  deduction,  on  account  of  the  peace.  In 
November,  1802,  the  plaintiff  wrote  to  France,  that  in  August, 
the  ship  was  in  Buenos  Ayres,  and,  as  far  as  he  could  learn, 
without  any  cargo  on  board. 

One  witness  testified,  that  the  embargo  commenced  in 
January,  1802,  and  continued  until  the  15th  March,  and  that 
it  was  again  renewed.  It  was  afte/wards  decreed,  that  all 
vessels,  not  exceeding  500  tons  burthen,  and  which  had  arrived 
before  the  14th  April,  should  be  at  liberty  to  load  after  three 
months.  On  the  26th  July,  1802,  there  was  no  general  em- 
bargo, but  only  insuperable  difficulties  and  delays. 

It  appeared,  that  the  defendants  underwrote  an  open  policy 
of  insurance  for  the  plaintiff,  on  the  ship,  for  10,000  dollars, 
on  the  same  voyage ;  and  that  on  the  29th  June,  1802,  the 
plaintiff  abandoned  both  the  vessel  and  freight ;  but  that 
neither  abandonment  was  accepted.  In  a  suit  brought  on  the 
policy,  on  the  ship,  a  verdict  was  found  for  the  plaintiff  for 
a  total  loss,  the  question  whether  there  was  an  embargo  or  not, 
having  been  left  to  the  jury. 

It  was  admitted,  that  on  the  29th  June,  1802,  an  embargo 
existed  at  Buenos  Ayres. 

A  verdict  was  taken  for  the  plaintiff  as  for  a  total  loss, 
subject  to  the  opinion  of  the  court.  The  adjustment  of  the 
balance,  in  case  of  either  a  total  or  partial  loss,  was  to  be  made 
by  persons  to  be  appointed  by  the  court. 

Hoffman,  for  the  plaintiff.  The  embargo  is  a  peril  within 
the  policy,  and  the  insured  may  abandon  and  recover  for  a 
total  loss.  (Marshall,  483.)  To  recover  on  a  policy,  on 
freight,  nothing  more  is  necessary,  than  that  the  owner's  right  to 
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ALBANY,     the  freight  had  commenced ;  that  is,  where  the  ship  has  actually 
Feb.  1808.     begUn  to  earn    freight.     (Marshall,  76.)     The   moment   the 
Livingston    ship  sails  on  the  voyage,  there  is  an  inception  of  the  contract 
v-  *for  freight.     It  was  so  decided  in  the  case  of  Thompson  v. 

Ins.  Company.  Taylor,  (6  Term,  478.)  though  it  is  not  there  said,  ihat  it  was 
f  *  52  1  an  °Pen  policy;  but  Parke  (On  Insurance,  36.  a.)  expressly 
states  it  to  have  been  an  open  policy.  In  the  case  of  Horn- 
castle  and  others  v.  Stuart,  (7  East,  400.)  which  is  perfectly 
analogous  to  the  present,  it  was  held,  that  the  charter-party 
made  an  entire  contract,  and  that  the  policy  attached  at  Dom- 
inica, while  the  vessel  was  delivering  her  outward  cargo, 
though  no  part  of  the  homeward  cargo  was  shipped. 

The  right  to  freight,  in  this  case,  for  the  whole  voyage, 
attached  the  moment  the  vessel  sailed  from  New-  York.  It  was 
this  inchoate  right  to  freight,  that  the  defendants  insured,  and 
which  they  engaged  should  nqt  be  defeated,  by  any  of  the 
perils  mentioned  in"  the  policy.  It  makes  no  difference, 
whether  the  policy  was  open  or  valued,  or  whether  there  were 
goods  on  board  or  not  at  the  time,  provided  the  policy  attaches 
by  the  inception  of  the  voyage. 

It  may,  perhaps,  be  said,  that  the  plaintiff,  having  abandoned 
the  ship,  had  no  right  to  claim  the  freight ;  but,  notwithstanding 
the  English  adjudications  on  this  point,  it  has  been  differently 
decided  in  this  court.  (3  Caines,  16.  1  Johnson,  433.)  In 
a  case  like  the  present,  of  a  technical  total  loss,  by  embargo,  no 
question  as  to  pro  rata  freight  can  arise,  or  enter  into  the 
calculation  of  the  total  loss. 

C.  I.  Bogert  and  Harison,  contra.  It  has  been  decided, 
that  after  an  abandonment  of  the  ship,  all  subsequent  earnings 
belong  to  the  insurer  on  the  ship ;  and  it  would  be  unreasonable 
to  say,  that  the  insurer,  to  whom  those  earnings  have  been 
ceded,  should  afterwards  be  obliged  to  pay  the  insured,  in  an 
action  on  the  freight  policy.  In  England,  the  subject  has  been 
fully  discussed,  and  it  is  settled,  (4  East,  34.  5  East,  388. 
3  Bos.  fy  Pull.  479.)  that  by  an  abandonment  of  the  ship,  the 
insured  loses  all  claim  on  the  insurer,  for  the  freight  insured. 
In  the  case  of  Davy  v.  Hallett,  (3  Caines,  16.)  the  point  was 
not  fairly  before  the  court.  It  is  true,  that  in  Mumford  v. 
Hallett,  (1  Johnson,  433.)  which  was  a  case  of  insurance  on 
profits,  the  court  seemed  to  consider  it  as  analogous  to  an  in- 
surance on  freight.  But  another  question  of  importance  arises 
[  #  53  ]  in  this  case ;  *Was  there  a  right  to  freight,  on  which  the  policy 
could  attach,  at  Buenos  Ayres  1  The  risk  or  voyage,  in  this 
case,  was  divisible.  (Marshall,  192.  564.)  By  the  charter- 
party,  9,000  dollars  were  to  be  paid  at  Buenos  Ayres,  and  the 
residue  on  the  delivery  of  the  homeward  cargo.  On  the  29th 
Jane,  there  was  no  cargo  on  board,  nor  any  ready  to  be  shipped. 
The  earning  of  freight  must  be  prevented  by  some  of  the  perils 
mentioned  in  the  policy,  and  not  by  the  acts  of  the  party.  In 
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all  the  cases  cited,  the  loss  of  freight  was  not  occasioned  by     Albany, 
any  act  or  neglect  of  the  party,  but  by  the  perils  described  in  ^^^j^/ 
the  policy.     The  cargo  must  be  on   board,  or   ready  to   be    Livingston 
shipped.     (Marshall,  192.     1  Bos.  fy  Putt.  172.)     Here  half    c     £ 
the  freight  had  been  earned  and  paid.     The  vessel  lay  a  con-  ins.  Company. 
siderable  time  waiting   for  a  cargo,  which  the   merchant   at 
Buenos  Ayres  was  unable  or  unwilling   to   provide.      There 
was  no  interruption  or  delay  occasioned  by  the  embargo ;  and 
non  constat,  that  the  vessel  could  have  sailed  a  day  sooner,  if 
there  had  been  no  embargo.    The  plaintiff  ought  to  have  shown 
that  a  cargo  was  on  board,  or  ready  to  be  shipped,  at  the  time 
of  the  abandonment.     Though  in  all  cases,  the  risk  may  not 
be  divisible,  yet,  where  there  are  separate  cargoes,  and  separate 
freights,  the  voyage,  as  it  respects  the  abandonment,  may  be 
considered  as  divisible. 

J.  Radcliffe,  in  reply,  contended,  that  the  right  of  abandon- 
ment, as  to  the  distinct  interests  on  separate  policies,  had  been 
well  settled  by  this  court,  in  the  cases  of  Davy  v.  Hallett,  and 
Mumford  v.  Hallett,  and  that  any  other  rule,  where  the  different 
interests  were  allowed  to  be  insured,  would  be  unjust  and 
absurd.  In  the  present  case,  the  defendants  were  insurers  of 
both  vessel  and  freight.  The  cases,  as  to  a  division  of  the  voyage 
or  risk,  relate  merely  to  a  return  of  premium.  Here  was  a 
contract  for  an  entire  voyage,  and  an  entire  freight.  The  vessel 
arrived  in  February,  the  embargo  was  laid  in  January,  and  re- 
newed again  in  March.  By  the  charter-party,  the  vessel  was 
allowed  sixty  lay  days,  which  had  not  expired  when  the  embargo 
took  place,  so  that  no  cargo  could  have  been  put  on  board,  had 
it  been  ready.  It  is  evident,  from  the  *suit  in  France,  relative  [  *  54  ] 
to  the  demurrage,  that  the  detention  was  considered  as  oc- 
casioned by  the  government  of  Buenos  Ayres,  and  not  by  the 
act  of  the  party.  By  the  rule  established  in  this  court,  the 
abandonment  has  relation  back  to  the  commencement  of  the 
voyage.  The  plaintiff  may,  therefore,  claim  a  total  loss  of  the 
whole  freight,  deducting  only  the  amount  actually  received. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  This  was 
an  insurance  for  an  entire  voyage,  from  New-  York  to  the  river 
La  Plata,  and  from  thence  to  Europe.  The  voyage  was  not 
livisible,  and  the  risk  had  clearly  attached  on  the  whole  freight, 
at  the  time  of  the  abandonment.  The  charter-party  gave  an 
entirety  to  the  contract  of  freight.  The  cases  of  Thompson  v. 
Taylor,  and  of  Horncasile  v.  Stuart,  (6  Term,  478.  7  East, 
400.)  are  in  point,  and  decisive,  that  the  risk  on  the  whole 
freight  had  attached,  when  the  alleged  peril  took  place. 

That  there  was  an  embargo  or  detention,  arising  from  the  act 
of  the  Spanish  government,  at  Buenos  Ayres,  and  that  the  same 
existed  when  the  abandonment  was  made,  is  a  fact,  which  I  do 
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ALBANY,     not  think  is  to  be  drawn  in  question,  upon  the  consideration  of  the 

*^Jfi^-      present  case.     If  it  was  really  a  doubtful  point,  it  ought  to  have 

Livingston    been  distinctly  submitted  to  the  jury  upon  the  trial.     The  case, 

v-  in  one  part  of  it,  asserts  the  existence  of  the  embargo,  and  we 

Ins.Coaipany.  have  no  reason  to  question  the  verdict  upon  this  ground. 

These  two  points,  viz.  the  commencement  of  the  risk,  and  the 
existence  of  the  embargo,  being  established,  it  is  difficult  to 
perceive  any  real  objection  to  the  plaintiff's  right  to  recover. 
The  abandonment  of  the  ship  had  no  effect  to  destroy  the  right 
of  recovery  upon  this  policy.  The  court  has  already  declared 
this  opinion,  in  the  cases  of  Davy  v.  Hallett,  (3  Caines,  16.) 
and  Mumford  v.  Hallctt,  (1  Johnson,  433.)  Freight  'is  a  dis- 
tinct subject  oT  insurance,  and  is  to  be  considered  as  discon- 
nected from  the  ship,  in  respect  to  the  policy.  Whether  the 
abandonment  of  the  ship  deprives  the  insurer  on  freight  of  his 
salvage,  or  the  hope  of  any  indemnity,  I  need  not  say,  although 

7  *  55  ]  the  better  opinion  is,  that  #it  does.  The  effect  of  the  aban- 
donment of  the  ship,  is  immaterial.  The  plaintiff  had  a  right 
to  abandon  in  each  case,  and  the  defendants,  by  their  policy, 
have  treated  the  freight,  as  detached  altogether  from  the  ship. 
The  plaintiff,  therefore,  calls  for  the  value  of  his  ship  from  the 
one  insurer,  and  of  his  freight  from  the  other ;  and  whether 
the  insurer  upon  the  ship  is,  or  is  not,  to  account  to  the  insurer 
upon  the  freight,  for  freight,  which  may  be  subsequently  earned 
or  recovered,  is  a  distinct  question,  which  is  not  now  before  us  : 
That  is  to  be  left  to  be  decided  between  those  two  sets  of  in- 
surers, and  the  plaintiff  has  no  concern  with  the  question.  For 
the  reasons  already  given  by  this  court,  in  the  cases  referred  to, 
we  must  not  confound  the  two  subjects  of  insurance.  The 
abandonment  of  the  ship  is  not  to  be  likened  to  a  voluntary  sale 
of  the  ship.  It  is  an  act  arising  out  of  the  insurance,  and  im- 
posed by  necessity.  To  hold  that  the  plaintiff  may  not  aban- 
don his  ship,  without  destroying  his  remedy  upon  his  freight 
policy,  appears  to  me  to  be  denying  that  freight  is  a  distinct 
subject  of  insurance.  It  would  be  truly  an  anomaly  in  the  law 
of  insurance,  if,  when  both  ship  &nd  freight  are  separately  in- 
sured, you  cannot  abandon  the  one  subject,  without  thereby 
defeating  your  right  on  the  other  policy.  But  after  the  opin- 
ions which  have  already  been  given  in  this  court,  we  consider 
the  question  as  settled,  and  trust  that  it  will  no  more  be  dis- 
turbed. The  only  remaining  point  is,  upon  what  principles 
shall  the  loss,  in  the  present  instance,  be  liquidated. 

This  was  termed  an  open  policy,  but  whether  a  policy  on 
freight,  like  a  policy  upon  profits,  (1  Johnson,  439.)  must  not, 
in  all  cases,  where  the  value  is  not  ascertained  by  the  agree- 
ment of  the  parties,  be  deemed  to  be  of  the  value  of  the  sub- 
scription, we  need  not  now  inquire,  since  the  charter-party  has, 
in  this  case,  fixed  the  entire  freight  at  18,000  dollars,  of  which 
one  moiety  only  has  been  received  by  the  plaintiff.  He  is, 
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therefore,  entitled  to  recover  the  remaining  moiety,  upon  the  ALBANY, 
ground  of  a  total  loss,  and  the  verdict  is  to  be  adjusted  accord-  Fcb' j808' 
ingly. 

Judgment  for  the  plaintiff. 


TlLLOTSOW 
V. 

Cheetham 


*Tillotson  against  Cheetham.  [ #  56  ] 

THIS  was  an  action  for  a  libel,  published  by  the  defendant,  J^^"^ 
in  a  paper  called  the  "Republican  Watch  Tower"     After  an  fendant suffered 
interlocutory  judgment  for  a  want  of  a  plea,  a  writ  of  inquiry  ^e^uif"6111  tor 
of  damages  was  issued,  and  was  executed  by  the  sheriff  of  the  want  of  a  plea  •. 
county  of  Albany,  on  the  22d  day  of  October,  1806,  at  a  cir-  %%$%$£ 
cuit  court,  before  Mr.  Chief  Justice  Kent.     On  the  assessment  ages,  was  exe- 
of  damages,  the  plaintiff's  counsel  produced  a  newspaper  as  the  F"^  bat°rethe 
one  described  in  the  declaration,  dated  the  17th  July,  1805,  en-  circuit.    On  a 
titled  "  Republican  Watch  Tower,"  and  offered  to  read  it  to  the  ^"ihe0  as- 
jury,  as  containing  the  libel  charged  in  the  declaration,  (a)  This  sessment     of 
*was  objected  to  by  the  defendant's  counsel  on  the  ground,       [  *    57  ] 
that  the  title  of  the  newspaper  produced  was  different  from  damages,  it  was 
that  described  in  the  declaration,  viz.  "  The  Republican  Watch  the  '  interiocu- 
Tower"     This  objection  was  overruled  by  the  chief  justice,  tory  judgment, 
who  decided  that  the  defendant,  by  not  pleading,  had  admitted,  publication    of 
that  he  had  published  the  libel  as  charged,  and  that  it  was  un-  lJje  i:beh1'   ai,tJ 
necessary  to  produce  any  paper,  and  that  the  plaintiff's  coun-  innuendoes, 
sel  might  read  the  words  from  the  record,  or  any  paper  which  ^uhe  defend' 
contained  them.     The  plaintiff's  counsel  then  read  from  the  ant  is  not  to  i* 
paper  the  libellous  words,  as  set  out  in  the  declaration.     On  Jj[low®d  l£0™}f 
opening  the  ground  of  defence,  the  defendant's  counsel  stated  the     iury    i< 
that  they  should  offer  evidence  of  the  impropriety  of  the  plain-  the  °",er  Pa![a" 

J  r      r         j  r  graphs  contain- 

ed in  the  pisl»- 

(a)  The  words,  as  stated  in  the  declaration,  were  as  follows :  "  Lord  Melville  has  been  lication,to  slu.v 

iisgraced  by  the   British  house  of  commons,  (no  mirror  of  purity,)  and,  however  reluc-  a  different 

tanlly,  has  been  driven  from  the  bounties  of  the  crown.   Let  me  ask  for  what — for  bribery  meaning  of  the 

and  corruption  1  No— for  applying  to  his  own  use  the  money  of  the  public?  No— for  with  libellous  wor-U. 

this  he  has  not  been  charged-— his '  offence,  and  an  offence  it  undoubtedly  is,  consists  in  than  that  set  t<p 

conuivingr  at  Mr.  Trotter1 8  application  of  the  public  money  to  the  advancement  of  his  private  by  the  plain' ;M ; 

ends,    Ts  the  offence  of  his  lordship,  confessedly  great,  equal  in  mischievous  example,  in  and  that  the  <V- 

downright  turpitude,  in  its  demoralizing  consequences,  to  the  conniving  of  a  secretary  or  fendant      c<  t:ld 


treasurer  of  the  slate,  or  any  higher  official  character,  at  tfie  bribing  of  no  inconsiderable  not  offer  in  ovi 
rortion  of  the  legislature?    I  ask  this  question  hypothetically,  for  1  do  not  know,  nor  do  dence,  in   mn>- 
l  assert,  that  although  many  of  the  members  of  our  legislature  were  unquestionably  gation  of  c'jim- 


bribed,  the  secretary  and  treasurer  of  the  state  winked  at  the  bribery— but  this  I  affirm,  ages,  the  recov 
and  bold  myself  accountable  to  the  gentleman  and  to  the  law  for  the  affirmation— that  ery  of  damage* 
before  the  bribery  was  unfolded  and  substantiated  in  the  assembly,  by  incontrovertible  in  favor  of  the 
testimony,  the  secretary  and  treasurer  of  the  state  aided  and  abetted  by  frequent  private  plaintiff,  against 
consultations,  by  public  vindications  and  otherwise,  the  persons  who  were  bribed,  and  that  the  defendant, 
after  the  bribery  was  so  disclosed  and  established  in  that  house,  they  succored  and  en-  in  another  nr- 
cooraged  the  legislators  who  were  guilty  of  the  offence.  Admitting,  then,  for  the  sake  of  tion  for  a  libel, 
argument,  that  the  secretary  and  treasurer  of  the  state  did  know,  ornad  reason  to  believe,  and  which  form- 
that  the  members  of  the  legislature  had  been  bribed  to  vote  for  the  incorporation  of  the  cd  one  of  a 
beak,  would  they  appear  to  the  eye  of  the  community,  to  the  eye  of  an  uncorrupted  le-  series  of  num- 

E'  lature,  to  the  eye  of  the  law,  less  criminal  than  Lord  Melville  ?    When  the  safety  of  bers    published 

i  nation  is  at  stake,  suspicion  is  just  ground  for  inquiry."  in  the  same  pa- 
per, and  which 
contained  the  same  libellous  words,  as  were  charged  in  the  declaration  in  this  suit 

Vol.111.  7  49 


t> 


CASES  IN  THE  SUPREME  COURT 


JiLBANY, 

Feb.  1808. 

TlLLOTSON 
V. 

Cheetham 


[•58] 


tiff's  political  conduct,  and  the  badness  of  his  political  charac- 
ter ;  but  the  chief  justice  decided,  that,  circumstanced  as  the 
case  then  was  before  the  jury,  the  political  conduct  of  the 
plaintiff  was  not  a  proper  subject  of  inquiry  or  comment. 
The  defendant's  counsel  then  offered  in  evidence,  in  mitiga- 
tion of  damages,  a  record  containing  an  assessment  of  dam- 
ages to  1400  dollars,  in  favor  of  the  plaintiff,  against  the  de- 
fendant for  a  libel  published  in  the  same  paper  on  the  3d  day 
of  July,  1805,  (See  2  Johnson,  63.)  and  they  offered  to  prove 
that  the  libellous  words,  charged  in  both  declarations,  were 
contained  in  a  series  of  numbers  published  by  the  defendant 
in  a  public  newspaper,  entitled,  "  Republican  Watch  Tower" 
and  all  relating  to  the  manner  and  the  means  employed,  in 
procuring  the  incorporation  of  the  Merchants'  Bank.  This 
testimony,  being  objected  to  by  the  plaintiff's  counsel,  was  re- 
jected by  the  chief  justice.  The  defendant's  counsel  then 
read  to  the  jury,  the  remaining  part  of  the  paragraph,  and  in- 
sisted that  the  whole,  taken  together,  did  not  amount  to  the 
charge  alleged  in  the  declaration. 

In  his  charge  to  the  jury,  the  chief  justice  observed,  that  the 
defendant,  by  not  pleading,  had  admitted  that  he  *was  the 
printer  and  publisher  of  the  libel,  as  charged  in  the  declaration, 
and  the  truth  of  the  innuendoes,  as  alleged  by  the  plaintiff, 
and  that  the  defendant  was  estopped  from  calling  the  attention 
of  the  jury  to  any  other  part  of  the  paragraph  which  contained 
the  libel,  to  show  a  different  meaning  of  the  libellous  words, 
from  that  set  out  by  the  plaintiff.  He  further  remarked,  that 
if  the  defendant  was  not  precluded  by  his  default,  yet,  in  his 
opinion,  the  intent  of  the  defendant  to  fix  upon  the  plaintiff 
the  charge,  as  alleged  in  the  declaration,  was  obvious  from  the 
whole  tenor  of  the  publication.  He  further  observed,  that  the 
charge  contained  in  the  libel,  was  calculated  not  only  to  injure 
the  feelings  of  the  plaintiff,  but  to  destroy  all  confidence  in 
him  as  a  public  officer ;  and,  in  his  opinion,  demanded  from 
the  jury  exemplary  damages,  as  well  on  account  of  the  nature 
of  the  offence  charged  against  the  plaintiff,  as  for  the  protection 
of  his  character  as  a  public  officer,  which  he  stated  as  a 
strong  circumstance  for  the  increase  of  damages ;  that  he  did 
not  accede  to  the  doctrine  that  the  jury  ought  not  to  punish 
the  defendant,  in  a  civil  suit,  for  the  pernicious  effect  which  a 
publication  of  this  kind  was  calculated  to  produce  in  society. 
The  jury  assessed  the  damages  at  800  dollars. 

On  an  affidavit  containing  the  above  facts,  at  the  last  term, 
a  motion  was  made  to  set  aside  the  inquisition  for  irregularity. 

Foot  and  E.  Williams,  for  the  defendant.  By  a  default,  a 
substantial  cause  of  action  is  not  admitted,  if  no  cause  of  action 
really  existed.  Some  things  are  admitted,  but  the  plaintiff 
must  prove  others.  Thus,  in  trespass  de  bonis  asportatis,  on  a 
judgment  by  default .  or  non  sum  informatus.  the  plaintiff  ;s 
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bound  to  prove,  on  the  writ  of  inquiry,  the  value  of  the  goods,     Albany, 
though  not  the  property.     (Cro.   Jac.  220.)     The  defendant  J[^!!!^ 
admits  no  more  than  a  right  to  nominal  damages ;    and  if  the    tillotson 
plaintiff  means  to  get  more,  he  must  produce  further  proof  to    „     v- 
the  jury.     (3  Term,  301.)     Again,  it  was  important  that  the 
paper  containing  the  publication  should  be  produced,  in  order 
to  show  a  variance  between  it  and  the  paper  set  *forth  in  the         [  #  59  j 
declaration,  as  well  as  to  explain  the  meaning  of  the  words 
charged,  by  the  subsequent  words  in  the  same  paragraph.     By 
not  admitting  the  whole  paragraph  to  be  read,  the  defendant 
was  prevented  from  showing,  that  he  did  not  mean  to  charge 
the  plaintiff  with  bribery  or  corruption.     The  truth  of  the  in- 
nuendoes ought  to  have  been  determined  by  the  jury  ;  and  the 
defendant,  by  his  default,  was  not  precluded  from  showing  the 
innuendoes  to  be  incorrect.     The  intention  of  the  writer,  and 
the  fair  meaning  of  the  innuendoes,  are  proper  points  for  the 
jury  to  decide.     If  so,  the  inquisition  ought  to  be  set  aside,  for 
the  misdirection  of  the  judge. 

In  Messin  v.  Massareene,  (4  Term,  493.)  which  was  an  action 
of  assumpsit  on  a  foreign  judgment,  in  which  the  defendant 
suffered  a  judgment  to  pass  by  default,  the  court  would  not 
allow  a  final  judgment  to  be  entered  up,  without  executing  a 
writ  of  inquiry  ;  and  it  was  held  that  the  defendant  might  go 
into  the  consideration  of  the  original  judgment,  on  which  the 
action  was  brought.  Again,  it  was  competent  to  the  defendant 
to  go  into  evidence  in  mitigation  of  damages,  and  for  that  pur- 
pose to  show  a  former  recovery  for  the  same  cause  of  action. 
Though  published  on  different  days,  yet  they  were  all  a  con- 
nected series  of  numbers  relating  to  the  same  subject,  contain- 
ing the  same  charge,  and  published  in  the  same  gazette.  The 
plaintiff  in  this  suit  is  certainly  not  entitled  to  the  same  dam- 
ages, as  if  he  had  not  already  recovered  a  heavy  sum  for  the 
same  cause  of  action.  The  charge  of  the  judge,  also,  was  in- 
correct, in  stating  that  the  plaintiff  was  entitled  to  exemplary 
damages,  on  account  of  the  injurious  tendency  of  such  publi- 
cations to  the  community.  In  a  private  action,  the  party  can 
recover  only  for  the  private  wrong ;  he  has  no  concern  with 
the  public  offence,  for  which  the  defendant  must  atone,  on  an 
indictment. 

Colden,  contra.  1.  By  suffering  a  judgment  by  default,  the 
defendant  admits  the  publication,  or  cause  of  action,  to  be,  as 
set  forth  in  the  plaintiff's  declaration  ;  and  the  only  thing  for  [  #  60  ] 
the  jury  to  inquire  into,  is  the  amount  of  damages.  The  de- 
fendant is  in  the  same  situation  as  if  he  had  confessed  the 
action,  or  pleaded  non  sum  informatus.  (3  Term,  30 1 .  2  Sel- 
hn,  22.)  The  case  cited  from  CroJce  goes  no  further  than  that 
the  plaintiff  must  prove  the  quantum  of  damages  ;  the  trespass, 
or  cause  of  action,  need  not  be  proved.     The  charge  of  the 
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judge  was,  therefore,  correct,  that  the  default  admitted  th« 
publication  of  the  libel,  and  the  truth  of  the  innuendoes. 

2.  The  evidence  of  an  assessment  of  damages  in  a  former 
suit,  for  a  similar  libel,  was  properly  rejected.  Though  re- 
lating to  the  same  matter,  and  contained  in  a  series  of  numbers, 
yet  the  numbers  were  published  on  different  days,  and  each 
publication  constituted  a  distinct  libel,  for  which  the  plaintiff 
is  entitled  to  a  separate  action. 

3.  There  are  many  instances  of  private  suits,  where  the  mis- 
chievous tendency  of  the  acts  for  which  they  are  brought,  in 
relation  to  the  public,  is  allowed  to  be  taken  into  consideration 
by  the  jury,  in  the  assessment  of  damages.  Such  are  the  cases 
of  seduction,  adultery,  and  others  of  a  similar  nature. 

Kent,  Ch.  J.  Several  reasons  are  assigned,  why  the  assess- 
ment of  damages,  in  this  case,  ought  to  be  set  aside. 

1.  It  is  alleged,  that  the  jury  were  restrained  from  examining 
the  remaining  parts  of  the  paragraph,  or  the  parts  of  the 
publication  which  preceded  and  followed  the  libellous  words 
selected.  But  this  allegation  does  not  appear  to  be  supported. 
The  affidavit,  which  is  the  ground  of  the  motion,  states,  that 
the  counsel  for  the  defendant  did  read  to  the  jury  "  the  re- 
maining part  of  the  paragraph  containing  the  libellous  words," 
and  that  they  drew  their  inferences  "  from  the  whole  paragraph 
taken  together."  The  jury  had,  then,  before  them,  not  only 
the  libel,  but  the  context,  and  were  left  to  form  their  judgment 
of  the  damages  "  from  the  whole  tenor  of  the  publication."  It 
is  further  stated,  that  the  jury  were  charged,  that  the  inter- 
locutory judgment  admitted  the  fact  of  the  publication,  #and 
the  truth  of  the  innuendoes.  Of  the  accuracy  of  this  position , 
I  cannot  entertain  a  doubt.  It  is  a  well-settled  rule,  that  the 
interlocutory  judgment  admits  the  cause  of  action  ;  (1  Tidd's 
Practice,  K.  j3.  523.  3  Term,  302.)  and  in  a  suit  for  a  libel, 
those  two  facts  are  essential  to  establish  the  right,  of  action. 
But  it  is  added,  that  the  jury  were  told,  that  the  defendant  was 
estopped  from  calling  their  attention  to  the  other  paragraphs, 
to  show  a  different  meaning  of  the  libellous  words  from  that  set 
up  by  the  plaintiff.  Most  undoubtedly,  the  other  paragraphs 
could  not  be  considered  with  this  view,  and  for  this  purpose, 
for  it  would  be  setting  up  a  complete  justification.  If  the  de- 
fendant was  to  be  permitted  to  show  a  different  meaning  to 
the  words  from  that  averred  in  the  declaration,  he  would  effect- 
ually destroy  the  right  of  recovery.  The  innuendoes  are  es- 
sential averments,  and  the  interlocutory  judgment  confesses 
every  material  averment.  When  the  affidavit  was  first  read,  it 
struck  me  that  this  part  of  it  conveyed  the  idea,  that  the  jury 
were  directed  not  to  pay  any  attention  to  the  remaining  para- 
graphs, even  with  a  view  to  regulate  the  damages,  and  it  led  me 
to  think,  that  the  counsel  who  drew  the  affidavit  had  misap- 
prehended the  charge.  But  on  examination  of  the  affidavit, 
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I  am  satisfied,  that  it  does  not  bear  that  meaning;  and  that,      ALBANY, 
taken  together,  it  substantially  comports  with  my  recollection     Feb*  1808# 
of  the  opinion  delivered  to  the  jury.  Tillotson 

2.  The  defendant  offered  in  evidence,  in  mitigation  of  dam-  v- 

ages,  a  record  containing  an  assessment  of  damages  in  favor 
of  the  plaintiff  against  the  defendant,  for  publishing  a  libel  on 
the  3d  day  of  July,  1805 ;  and  he  offered  to  prove,  that  the 
libellous  words,  in  both  declarations,  were  contained  in  a  series 
of  numbers  published  by  him,  which  related  to  the  manner 
and  the  means  employed  in  procuring  the  incorporation  of  the 
Merchants'  Bank.     This  testimony  was  rejected,  and  on  a  re- 
consideration of  the  point,  I  cannot  but  be  of  opinion,  that  it 
was  properly  rejected.     As  the  causes  of  action  were  wholly 
distinct,  (the  one  publication  being  on  the  3d,  and  the  other 
on  the  17th  *of  July,)  the  admission  of  the  record  would  have         [  *  62 
been  without  precedent,  in  the  law  of  evidence.     Although 
both  libels  were  contained  in  a  series  of  publications  relative  to 
one  subject,  yet  they  were  separate  publications,  circulated  at 
different  times,  and  many  of  them,  probably,  among  different 
hands,  and  the  jury  who  passed  upon  the  first  libel  could  not 
have  had  the  second  before  them.     I  cannot  perceive  on  what 
principle  the  assessment  in  the  one  case,  should  regulate  that 
in  the  other,  whether  the  damages  given  be  considered  as  a 
compensation  to  the  plaintiff,  or  as  a  punishment  on  the  de- 
fendant.    On  the  ground  of  recompense  for  actual  injury,  the 
first  recovery  ought  clearly  to  have  no  influence  upon  the  second. 
The  plaintiff  is  entitled  to  his  strict  compensation  for  every  in- 
jury.    A  satisfaction  for  one  tort  is  no  satisfaction  for  another. 
This  will  not  be  denied.     But  the  argument  for  the  admission 
of  the  record  of  the  prior  recovery  proceeds  upon  the  suppo- 
sition, that  a  part  of  the  damages  are  to  be  considered  as  moni- 
tory, and  given  for  the  sake  of  example  ;  but  in  this  view  of  the 
question,  the  position  taken  by  the  defendant's  counsel  appears 
to  me  to  be  equally  untenable.     A  subsequent  jury  have  no 
means  of  analyzing  the  damages  contained  in  a  former  verdict, 
and  of  ascertaining  the  respective  proportions  given  for  recom- 
pense, and  for  punishment.     They  cannot  investigate  the  mer- 
its of  the  former  cause.     They  have  not  the  testimony  before 
them.     The  doctrine  is  not  to  be  confined  to  suits  for  defama- 
tion.    It  would  apply  to  every  case  of  tort ;  for  juries,  in  all 
such  cases,  have  a  like  discretion,  on  the  subject  of  damages. 
The  rule,  to  be  just,  must  be  mutual,  and  the  plaintiff  would 
have  an  equal  right  to  show  the  former  recovery,  in  order  to  en- 
hance the  damages,  by  exhibiting  the  malignant  and  irreclaima- 
ple  disposition  of  a  defendant.     But  no  such  practice  has  ever 
been  admitted,  because  each  case  ought  to  be  governed  by  its 
peculiar  circumstances  ;  and   it   would  be   exciting  prejudices 
against  the  party,  foreign  from  the  *true  merits  of  the  cause.         [  #  63  J 
The  principle  would,  as  I  apprehend,  be  mischievous  in  its 
operation.     It  would  invite  a  repetition  of  injury,  bv  the  hopes 
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of  comparative  impunity,  for  the  second  offence;  yet  the  repe- 
tition of  an  offence  is  evidence  of  deeper  depravity,  and  calls 
for  more  exemplary  punishment.  Miserable  would  be  the  con- 
dition of  civil  society,  if  those  who  had  once  broken  the  law.  by 
attacking  the  peace,  or  wounding  the  character  of  their  neighbors 
could  thereby  acquire  a  valid  plea  for  a  future  relaxation  of  its 
wholesome  severities.  We  cannot,  at  present,  foresee  the  ex- 
tent of  this  doctrine.  It  would  seem  to  require  the  admission 
of  the  record  of  a  former  recovery,  in  favor  of  a  different  plain- 
tiff, for  a  portion  of  the  damages  in  that  case  may  equally 
have  been  given  for  the  sake  of  correction  and  example.  Sup- 
pose the  rule  to  be  once  established,  how  could  it  be  known 
that  the  verdict  in  the  former  cause  had  not  been  reduced 
down  to  damages  for  actual  injury,  by  the  evidence  of  a  still 
prior  recovery  ?  Would  the  plaintiff  be  permitted  to  show 
that  such  evidence  had  been  given  on  the  former  trial  ?  Is  one 
recovery  to  be  a  standing  shield  to  a  defendant,  against  all 
subsequent  suits,  where  positive  damages  cannot  be  computed, 
or  how  long  will  it  be  before  the  efficacy  of  the  first  recovery  will 
become  exhausted,  so  as  to  leave  the  jury  to  their  usual  discretion  ? 
It  is  far  more  easy  for  me  to  anticipate,  than  it  would  be  to 
surmount,  the  embarrassments  which  might  arise  from  the 
application  of  the  doctrine. 

I  can  readily  admit,  that  there  may  be  cases  in  which  the 
two  offences  follow  so  near  to  each  other,  in  point  of  time,  that 
exemplary  damages  in  the  first  case  might  answer  all  the 
beneficial  ends  intended  by  this  species  of  animadversion.  But 
the  possibility  of  undue  or  unnecessary  damages  in  a  subse- 
quent suit,  will  not  affect  an  established  rule.  The  rules  of 
evidence  are  stable  and  _  uniform  principles,  which  cannot 
bend  to  the  hardships  of  a  particular  *case,  or  yield  to  the  dis- 
cretion of  courts.  The  record  of  a  recovery  for  a  like  tort 
must,  as  a  general  rule,  be  admitted  in  mitigation  of  damages, 
or  it  must,  as  a  general  rule,  be  rejected.  To  admit  it  in  particu- 
lar cases  only,  and  that,  too,  with  limitations,  would  destroy  the 
simplicity  and  certainty  of  the  rule,  and  render  the  law  of 
evidence  vague  and  uncertain. 

3.  A  third  ground  of  the  motion  is,  that  the  public  charac- 
ter of  the  plaintiff,  as  an  officer  of  government,  and  the  evil  ex- 
ample of  libels,  were  stated  by  the  judge  to  the  jury  as  consid- 
erations with  them,  for  increasing  the  damages.  And,  surely, 
this  is  the  true  and  salutary  doctrine.  The  actual  pecuniary 
damages,  in  actions  for  defamation,  as  well  as  in  other  actions 
for  torts,  can  rarely  be  computed,  and  are  never  the  sole  rule 
of  assessment.  "  In  cases  of  criminal  conversation,  battery,  im- 
prisonment, slander,  &c,  (to  use  the  words  of  Lord  Camden^ 
in  2  ftfils.  206.)  the  state,  degree,  quality,  trade  or  profession 
of  the  party  injured,  as  well  as  of  the  party  who  did  the  injury, 
must  be,  and  generally  are,  considered  by  the  jury,  in  giving 
damages."  And,  in  the  case  to  which  these  observations  were 
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applied,  he  admitted,  that  tho  mere  personal  injury  to  the 
plaintiff  was  very  small,  but  said  that  the  jury  had  done  right 
in  giving  exemplary  damages,  as  it  was  a  case  which  concerned 
the  liberty  of  the  subject.  In  another  case,  which  came  before 
the  Court  of  C.  JS.,  for  debauching  the  plaintiff's  daughter,  (3 
Wils.  18.)  Chief  Justice  Wilmot  observed,  that  actions  of  that 
sort  were  brought  for  example's  sake,  and  that,  although  the 
loss  to  the  plaintiff  might  not  really  amount  to  the  value  of 
twenty  shillings,  yet  that  the  jury  had  done  right  in  giving  lib- 
eral damages.  Again,  in  the  case  of  Pritchard  v.  Papillon, 
(Harg.  State  Trials,  vol.  3.  1071.)  which  was  an  action  for 
maliciously  causing  the  plaintiff,  as  lord  mayor  of  London,  to 
be  imprisoned  for  a  few  hours,  the  chief  justice  charged  the 
jury,  that  though  it  was  no  easy  matter  to  ^ascertain  particular 
damages  in  such  a  case,  yet  that  the  malicious  design  of  the 
party  was  to  govern  them,  and  that  the  government  of  the  city 
and  the  honor  of  the  magistracy  were  concerned,  and  put  a  weight 
upon  their  inquiry  into  the  damages.  But  it  cannot  be  requi- 
site to  multiply  instances  in  which  the  doctrine  contained  in 
this  part  of  the  charge  has  received  the  sanction  of  the  English 
and  of  the  American  courts  of  justice.  It  is  too  well  settled  in 
practice,  and  is  too  valuable  in  principle,  to  be  called  in  ques- 
tion. As  these  were  the  only  grounds  of  the  motion  which 
seem  to  have  been  relied  on,  or  were  material  to  examine,  I  am 
of  opinion,  that  the  motion  must  be  denied. 

Thompson,  J.,  and  Van  Ness,  J.,  declared  themselves  to  be 
of  the  same  opinion. 

Spencer,  J.  A  judgment  by  default  is  an  admission  of  the 
plaintiff's  right  of  action,  and  where  the  damages  are  liquidated 
by  the  convention  of  the  parties,  witnessed  by  written  docu- 
ments, set  forth  in  the  plaintiff's  declaration,  the  jury  are  bound 
to  give  the  damages  ascertained  by  the  parties ;  there  is  no 
necessity  of  proving  the  note  or  writing  thus  set  forth,  though 
they  must  be  adduced  to  the  jury,  that  they  may  see  whether 
endorsements  have  been  made.  In  actions  of  a  vindictive 
nature,  such  as  the  present,  a  judgment  by  default  deprives 
the  defendant  of  no  other  right  than  that  of  gainsaying  the 
plaintiff's  title  to  nominal  damages,  and  of  consequence,  the 
printing  and  publishing  the  libel  is  admitted.  With  respect  to 
real  damages,  the  defendant  has  the  same  right  to  adduce 
evidence  in  mitigation  of  those  damages,  as  he  would  have  had, 
upon  a  plea  of  not  guilty,  after  the  publication  of  the  libel,  and 
the  innuendoes  had  been  proved.  These  are  elementary  princi- 
ples, sanctioned  as  well  by  daily  practice,  as  by  adjudged 
cases. 

It  then  becomes  a  question,  whether  the  evidence  of  a  record 
ofa  recovery  by  the  plaintiff  against  the  defendant,  was  properly 
excluded.  It  was  offered  to  be  shown,  in  *mitigation  of  damages, 
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that  the  plaintiff  had  recovered  against  the  defendant,  1 ,40( 
dollars,  for  publishing  in  the  same  newspaper,  containing  the 
libel  which  is  the  foundation  of  the  present  suit,  another  libel,  the 
innuendoes  stated  in  both  of  which  allege,  that  the  plaintiff  and 
others  had  been  guilty  of  bribery  and  corruption,  in  obtaining 
the  incorporation  of  the  Merchants'  Bank.  •  It  was  also  offered 
to  be  proved,  that  the  libellous  words  contained  in  both  dec- 
larations, were  contained  in  a  series  of  numbers,  published  by 
the  defendant,  all  of  them  relating  to  the  manner  and  means 
employed  in  procuring  the  incorporation  of  the  Merchants' 
Bank ;  that  the  paper  containing  the  libel,  for  publishing  which 
the  said  1 ,400  dollars  had  been  recovered,  was  published  on 
the  3d  July,  1 805,  and  the  paper  containing  the  libel  for  which 
this  suit  is  brought,  was  published  on  the  17th  of  the  same 
month.  It  no  where  appears,  that  a  suit  had  been  instituted 
for  the  publication  of  the  first  libel,  before  the  second  was 
published. 

The  defendant  could  not  have  pleaded  the  recovery  in  the 
first  suit  in  bar  to  the  second,  because  they  were,  technically, 
distinct  offences,  and  the  recovery  in  the  former  suit  could  be 
noticed  in  no  other  manner,  than  as  mitigating  the  damages  n 
the  second  suit.  It  cannot- be  inferred,  from  the  affidavit  be- 
fore us,  that  special  damages  have  been  alleged  in  the  declara- 
tion in  either  suit.  Hence  it  results,  that  the  plaintiff,  having 
already  recovered  1,400  dollars,  for  a  libel  of  the  same  nature 
and  tendency  as  the  one  which  is  the  basis  of  this  suit,  with- 
out the  allegation  of  any  special  damage  in  either  case,  would, 
on  the  second  trial,  recover  as  though  the  second  publication 
was,  in  reality,  a  new,  distinct  and  uncompensated  offence. 
In  vindictive  actions,  such  as  for  libels,  defamation,  assault 
and  battery,  false  imprisonment,  and  a  variety  of  others,  it  is 
always  given  in  charge  to  the  jury,  that  they  are  to  inflict  dam- 
ages for  example's  sake,  and  by  way  of  punishing  the  defendant. 
In  the  present  case,  the  chief  justice,  in  charging  the  jury, 
inculcated  the  doctrine  of  *giving  exemplary  damages,  as  a  pro- 
tection to  public  officers.  It  cannot,  then,  be.  denied,  that  by 
excluding  the  record  of  the  former  recovery,  the  defendant  has 
again  been  assessed  to  the  amount  of  800  dollars,  as  though  the 
present  plaintiff  had  not  recovered  already  for  precisely  the 
same  kind  of  injury,  and  as  though  the  defendant  had  not  been 
exemplarily  punished,  for  charging  the  plaintiff  with  conniving  at 
the  bribery  of  the  legislature.  It  is  said,  that  to  admit  this 
evidence  would  be  innovating  on  the  rules  of  evidence,  and  in- 
troductory of  a  new  rule.  No  authority  has  been  mentioned 
in  support  of  this  position,  nor  do  I  know  of  any  rules  of 
evidence,  which  would  exclude  the  testimony  offered.  New 
cases  require  the  establishment  of  new  rules,  by  the  application 
of  old  principles;  those  principles  warrant  the  giving  facts  and 
circumstances  in  evidence,  which  go  to  regulate  the  verdict,  so 
as  to  arrive  at  a  just  result.  It  is,  in  my  conception,  evid^^tly 
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jnjust,  that  a  fact  should  be  suppressed  and  withholden  from 
the  jury,  which  would  and  ought  to  lessen  the  damages ;  for 
what  honest  man  would  give  to  a  plaintiff,  who  had  already 
recovered  a  large  sum  upon  the  same  charge,  as  much  in  a 
second  suit,  when  his  character  had  been  rescued  from  the 
imputations  thrown  on  it,  and  when  the  defendant  had  been 
punished  for  example's  sake.   I  grant,  that  had  it  appeared,  that 
this  libel  was  published  after  the  defendant  had  been  prosecuted 
for  the  publication  of  the  3d  July,  1805,  he  would  have  de- 
served another  punishment  for  example's  sake;   but  this  did 
not  appear.     It  is  easy  to  suppose  cases,  where  the  injustice  of 
refusing  such  kind  of  evidence  as  that  now  offered,  would  be 
universally  felt  and  acknowledged ;  as,  for  instance,  the  sale  of 
libellous   publications  by  a  bookseller.     Every   sale  being  a 
new  publication,  would  it  not  meet  the  reprobation  of  mankind, 
to  hold  him  alike  obnoxious  to  damages,  for  each  publication, 
or  to  hold  that  the  plaintiff  had  the  same  title  to  damages  in  the 
hundredth  suit,  as  in  the  first?  In  every  *light  in  which  lean  view 
the  subject,  I  am  struck  with  the  abstract  justice  of  admitting  the 
evidence  offered,  and  I  am  unconscious  that  any  part  of  the 
law  of  evidence  is  violated  thereby.     For  refusing  this  evidence, 
in  my  opinion,  the  inquisition  should  be  set  aside,  and  a  writ 
of  inquiry  de  novo  issue.     I  cannot  yield  my  assent  to  the  po- 
sition, of  the  chief  justice,  on  the  inquiry,  that  the  defendant's 
counsel  were  estopped  from  calling  the  attention  of  the  jury  to 
any  other  part  of  the  context,  to  show  a  different  meaning  of 
the  libellous  words,  from  that  alleged  by  the  plaintiff,  having 
already  said,  that  though  the  plaintiff  was,  in  consequence  of 
the  default,  entitled  to  nominal  damages,  yet,  as  respects  real 
damages,  the  defendant  was  at  liberty  to  urge  to  the  jury,  that 
the  innuendoes  were  not  warranted  by  the  context,  and  that, 
from  the  libel  collectively,  he  did  not  intend  to  attribute  to  the 
plain  tiff  any  agency  in  bribing  the  legislature.     I  dissent  from 
the  principle  laid  down  by  the  chief  justice,  without  giving  an 
opinion,  whether  the  innuendoes  were  or  were  not  warranted  by 
the  context. 

Rule  refused. 
Vol.  Til  8  57 
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Piersons  Pierson  and  Pierson  against  Hooker. 

.    Hooker. 

If  one  of  seve-  THIS  was  an  action  on  an  inland  bill  of  exchange,  drawi 
rai  partners  ex-  by  the  defendant  on  Adams,  Merrit  fy  Co.,  in  favor  of  tha 
of  release  under  plaintiffs,  payable  60  days  after  date,  for  two  hundred  and  seven 
his  hand  and  dollars  and  seventy-six  cents,  dated  the  10th  day  of  July,  1804. 
seal,    m     the  »phe  ^jj)  was  accepted  by  the  drawees. 

name     01     the  .,  •    1      i  •  t*    i        i    r       1  i       *»    i 

copartnership,  At  the  trial,  the  signature  ot  the  defendant,  and  of  the  ac- 
to  *heecopart-  cePtors>  was  admitted,  and  that  due  notice  of  non-payment 
nership,  it  is  had  been  given  to  the  defendant.  It  was  proved  that  the  de- 
[  *  69  ]  fendant  promised  payment  of  the  bill  after  *it  became  due,  and 
binding  on  all  the  judge  ruled,  that  a  promise  to  pay  by  the  drawer,  was  a 

the       partners.  •  /»^i  *A        i?  •  i  j  Aii 

Such  a  release  waiver  of  the  necessity  ot  proving  a  demand  on  the  drawee,  or 
^inff    for  aU  notice  to  the  drawer. 

evidence'  i^in-  The  defendant  then  produced  a  sealed  instrument,  dated 
admissible  to  17th  June,  1805,  and  executed  by  one  of  the  plaintiffs,  in  the 
ticuiar  debt  was  name  of  the  firm,  by  which  he  acknowledged  a  receipt  of  ten 
n«t  intended  to  shillings  in  the  pound,  and  in  consideration  of  one  shilling  paid, 
Where  an  en-  released  the  defendant  of  and  from  all  debts  and  demands,  of 
dorserofanote,  every  nature  and  kind  whatsoever.  The  judge  decided,  that 
been  paid  by  this  release  extinguished  the  debt.  The  plaintiff  then  offered 
the  maker,  at-  evidence,  that  at  the  time  of  the  execution  of  the  release,  it 
iseTtheS  folder  was  not  intended  that  it  should  affect  the  present  demand,  and 
to  pay  the  note,  that  the  defendant  had  since  promised  to  pay  the  bill.  This 
mand^ou   the  testimony  was  objected  to  and  overruled,  and  the    plaintiffs 

drawer,  and  no-   were  nonsuited. 

tice  to  the  en-  A  A      .  .        •  j      ,1 

dorser,  need  not       A  motion  was  now  made  to  set  aside  the  nonsuit. 

be  proved,  but 

sumed.  (a)  Foot,  for  the  plaintiff.    Considering  this  release  as  a  deed,  it 

is  the  deed  only  of  the  partner  who  signed  the  copartnership 
Johnsons  fvend.  name.  It  amounts,  then,  to  no  more  than  a  release  by  that 
y^H^3Jo"kns.  partner.  Now,  a  release  signed  by  one  individual  partner  will 
Jr^Tna/^Buih-  not  re'ease  a  copartnership  debt,  unless  it  be  expressly  men- 
Uy  v.Dayton,  14  tioned  as  a  debt  due  to  the  copartnership.  If  it  is  not  stated 
jokns.  172. 187.    to  ^e  ft  COpartnersnip  debt,  the  release  operates  as  a  discharge 

only  of  the  private  debts  due  to  the  individual.  But  the  instru- 
ment, in  the  present  case,  can  have  no  other  effect  than  a 
writing  without  seal;  and  as  it  was  uncertain  whether  pri- 
vate or  copartnership  debts  were  intended,  there  was  an  am- 
biguity which  the  plaintiff  ought  to  have  been  allowed  to  explain 
by  parol  evidence. 

Sedgwick,  contra.  The  principle  that  one  partner  cannot 
execute  a  deed  for  his  copartner,  does  not  apply  to  the  present 
case.  The  partner  who  signs  the  copartnership  name,  and 
affixes  his  seal,  is  bound  by  it,  as  his  own  act ;  and  it  is  a  settled 
rule  that  a  release  by  one  of  two  joint  creditors,  is  a  bar  to  any 
action  for  the  joint  debt.  The  release  is  a  deed,  and  is  not  to 
58 


OF  THE  STATE  OF  NEW-YORK.  *70 

be  explained  by  parol.     Nor  *is  there  any  ambiguity  as  to  what     £LhBANX' 
debts  were  intended,  for  it  is  a  release  of  all  demands.     Another  v^^-^/ 
point  in  the  cause  is,  whether  a  subsequent  promise  by  the     Piersoks 
drawer  is  a  waiver  of  the  notice  of  non-payment.     [The  court      h00VxER 
said  that  he  need  not  argue  that  point.] 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.     The  re- 
lease was  executed  by  one  of  the  plaintiffs  in  the  partnership 
name.     It  is  therefore  impossible  to  doubt,  but  that  it  was  in- 
tended to  affect  and  cancel  partnership  demands.     The  plain- 
tiffs, however,  offered  parol  testimony  to  show  that  the  present 
demand  was  not  one  of  those  which  were  intended  to  be  in- 
cluded.    But  the  instrument  is  general  and  comprehensive, 
and  expressly  reaches  to  every  debt  and  demand  of  every  kind. 
To  show  by  parol  proof  that  it  was  not  so  intended,  is  to  con- 
tradict or  explain  away  the  instrument,  which  is  contrary  to 
the  established  rule  of  law.     It  is  again  said  that  one  partner 
cannot  bind  another  by  deed.     This,  as  a  general  position,  is 
correct ;  but  it  does  not  apply  to  the  case  before  us.     Here 
was  no  attempt  to  charge  the  partnership  with  a  debt  by  means 
of  a  specialty,  but  it  is  the  ordinary  release  of  a  partnership 
debtor.     It  is  a  general  principle  of  law,  that  where  two  have 
a  joint  personal  interest,  the  release  of  one  bars  the  other ; 
(Ruddock9 s  case,  6    Co.  25.)  and  I  cannot  perceive,  that  the 
case  of  copartners  in  trade  forms  an  exception  to  the  general 
rule.     Each  partner  is  competent  to  sell  the  effects,  or  to  com- 
pound, or  discharge  the  partnership  demands.     He  is  to  be 
considered  as  an  authorized  agent  of  the  firm,  for  all  such  pur- 
poses.    (Watson,  137.  141.)     Each  has  an  entire  control  over 
the  personal  estate.     So,  in  like  manner,  one  co-executor  or 
administrator,  cannot  bind  his  companion  to  an  obligation,  but 
he  may  commit  a  separate  devastavit,  and  release  a  debt.     This 
court  admitted  the  general  principle,  in  the  case  of  Clement  v. 
Brush,  (July  term,  1802,)  in  which  it  was  held,  that  if  one 
partner  gave  his  separate  bond  for  a  copartnership,  simple  con- 
tract debt,  the  simple  contract  was  extinguished  by  the  specialty. 

*As  the  matter  set  up  by  way  of  defence  was  admissible  and  [  *  71  * 
sufficient,  it  becomes  unnecessary  to  examine  an  objection 
raised  to  the  testimony  in  support  of  the  plaintiffs  right  of  ac- 
tion, that  the  plaintiffs  did  not  prove  a  previous  demand  on 
the  drawees  of  the  bill.  If  this  was  now  to  be  decided,  it 
would  perhaps  be  sufficient  to  refer  to  the  case  of  Lundie  v. 
Robertson,  (7  East,  231.)  in  which  the  very  point  arose,  and 
the  Court  of  K.  B.  held,  that  where  the  endorser  had  made  a 
subsequent  promise  to  pay,  a  previous  demand  on  the  drawer, 
and  due  notice  to  the  endorser  were  to  be  presumed,  and  need 
not  be  proved.  This  decision  was  agreeable  to  the  ancient 
opinions  of  Lord  Raymond,  and  Ch.  J.  Lee,  at  nisi  prius. 
(See  MS.  report  of  Burnet,  in  a  note  to  the  above  case,  and 
Str.  1246.)     On  this  last  point,  however,  we  give  no  definitive 
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ALBANY,  opinion :  but  on  the  ground  of  the  competency  and  conclu- 

^^^^  siveness  of  the  defence,  the  motion  for  a  new  trial  is  denied* 

M'Menomt  & 

Tow*«e»d  Rule  refused. 

Fkrrers. 


M'Menomy  and  Townsend,  Assignees  of  Mark  and 
Speyer,  Bankrupts,  against  Ferrers. 

M.  &  s.,  beinff  THIS  was  an  action  of  assumpsit,  for  money  had  and  re- 
in.embarrassed  cejvec|  to  tne  use  0f  the  plaintiffs.     Plea,  7io7i  assumpsit.     The 

circumstances,  .  *:  r>,    *•      \     r  nir         T 

o«  the  loth  cause  was  tried,  the  4th  April,  1806,  before  Mr.  Justice 
[  *72  |  *Tompkins,  at  the  circuit  in  King's  county.  J!  MarA:  and  J. 
elated1  a°°con-  Speyer>  having  been  partners  together,  under  the  firm  of  Jacob 
veyance  of  cer-  Mark,  ty  Co.,  dissolved  their  copartnership,  in  the  month  of 
which,  b^da  August,  1799.  On  the  18th  July,  1800,  Mark  fy  Speyer  were- 
declaration    in  duly  declared  bankrupts,  having  committed  an  act  of  bank- 

cu1ed%Mheem^  ruPtcy  on  the  Uth  JulV>  180°-  The  Pontiffs  were  appointed 
onthe3istiWay'  assignees,  and  an  assignment  was  made  to  them  by  the  bank- 
cfa^dtcTbe^n  ruPts>  m  September  following.  Previous  to  the  bankruptcy  of 
trust,  to  pay  Mark  fy  Speyer,  they  appointed  the  defendant  their  agent,  in 
tolsT^prefer-  elation  to  a  certain  claim  which  they  had  against  persons  in 
ence'.  On  the  Europe,  arising  out  of  certain  policies  of  insurance,  and  the  de- 
ihe^drewTn  fendant,  as  agent  of  Mark  fy  Speyer,  subsequent  to  their  bank- 
order  on  one  F.,  ruptcy,  received  from  Europe,  on  account  of  such  claim,  the 
rectin^him  to  sum  of  733  dollars.  M.  fy  S.  being  indebted  to  one  J.  Roose- 
payto  r.,  such  velt,  in  a  sum  of  money,  exceeding  the  amount  in  controversy 
SouTcome  to  in  tms  cause,  on  the  13th  June,  1800,  drew  an  order  on  the 
his  hands,  from  defendant,  in  favor  of  Roosevelt,  and  which  was,  on  the  same 
Teuto^Z  day,  accepted  by  the  defendant.  The  order  was  as  follows  : 
whom  F.'  had  "  Sir — You  will  please  to  pay  to  James  Roosevelt,  or  to  his 
to  roe/veto  order,  such  moneys  as  shall  come  to  your  hands,  due  to  Jacob 
amount  of  cer-  Mark  fy  Co.,  on  account  of  policies  of  insurance,  signed  by  the 
rf*  insurance8  said  Jacob  Mark  fy  Co.,  whereof  a  recovery  shall  be  had  on  those 
Much  order  was  policies;  and  the  said  James  Roosevelt  is  hereby  authorized 
oITThe  bsame  and  empowered  to  give  discharges  for  the  same,  and  convert 
jay,  to  pay  the  the  amount  to  his  use,  for  value  received.  New-York,  13th 
STh^came  J"™,  1800."  Signed  "Jacob  Mark,  for  Jacob  Mark  ^  Co., 
into  his  hands,  addressed  to  Mr.  John  Ferrers."  The  acceptance  by  the  de- 
Juiy,  \h800;Mh  fendant  was  in  the  following  words:  "  New -York,  13th  June, 
and  s.  commit-  1800,  Accepted,  to  account  as  above,  for  such  moneys  as  may 
b^nkraptoy!  °    come  to  my  hands,  in  consequence  of  my  agency  for  Messrs. 

and  on  the  18th 
July,  1800,were 


tgnment, 
riatioii  of  bankruptcy  5  so  as  to  make  it  fraudulent  under  the  bankrupt  law.  (a; 

(a)  See  Weston  v.  Barker,  CanJUld  v.  Monger,  12  Johns.  276.  346. 
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Jacob  Murk  fy  Co.  in  the  cases  above  stated."     Signed  "  John     ALBANY. 
Ferrers."  Feb.1808. 

It  appeared,  that  in  the  autumn  of  the  year  1799,  the  affairs  m'Menomy  & 
of  M.  ty\  S.  were  considerably  embarrassed.     On  the  2d  Decern*    Townsend 
her,  1 799,  they  executed  a  deed  to  John  Murray,  of  the  city     Ferrers. 
of  New-  York,  for  64,000  acres  of  *land,  lying  in  the  county  of         [  *  73  ] 
Clinton,  in  trust,  for  certain  of  their  German  creditors,  and 
upon  certain  terms  specified  in  the  deed.     One  of  the  terms 
was,  that  if  the  said  creditors  did  not  consent  to  release  Speyer, 
or  give  notice  of  their  acceptance  of  the  land,  at  2  dollars  per 
acre,  by  the  1st  day  of  January,  1801,  then  the  property  was 
to  be  applied  to  other  purposes.     In  the  month  of  April,  1800, 
Speyer  conveyed  to  Murray,  two  lots  of  ground  in  the  city  of  *\ 

New-  York,  some  canal,  and  other  shares,  in  trust,  for  securing  a  .-./. 

debt  due  from  Speyer  to  his  father ;  and  for  the  same  purpose 
he  executed,  on  the  31st  May,  1800,  a  bill  of  sale  of  all  his  -; 

furniture  to  Murray,  but  which  was  afterwards  returned    to 
Speyer.     On  the  31st  May,  1800,  Mark  executed  a  deed,  or 
declaration  of  trust,  to  Townsend,  one  of  the  plaintiffs,  and  *S. 
Jones,  jun.,  reciting  a  conveyance,  then    lately  made,  (15th 
April,  1800,)  by  Mark  to  Townsend  and  Jones,  of  upwards  of 
60,000  acres  of  land,  besides  other  property,  in  trust,  to  pay 
all  debts  due  by  Mark  fy  Speyer  to  the  said  Roosevelt,  in  the 
manner,  and  for  the  reasons,  set  forth  in  the  declaration ;  which 
stated,  by  way  of  recital,  that  the  said  Roosevelt,  at  the  request 
of  Mark,  and  to  befriend  Mark  fy  Speyer  and  under  a  full  be- 
lief of  their  solvency,  had,  at  sundry  times,  lent  them  large 
sums  of  money,  and  had  endorsed  their  notes,  to  the  amount 
of  25,000  dollars,  and  upwards,  the  payment  of  which  loans, 
and  an  indemnity  against  which  said  engagements,  they,  Mark 
fy  Speyer,  had  considered  it  their  duty  to  secure  to  the   said 
Roosevelt,  as  far  as  in  their  power,  in  preference  to  all  other 
debts  and  demands  against  them  ;  and  that  M.  &f  S.  had  given 
to  Townsend  and  Jones  a  judgment  for  100,000  dollars,  in  trust, 
for  Roosevelt,  on  which   no  execution  was  to  be  taken  out 
against  the  body  of  Mark.     The  declaration  further  stated, 
that  the  conveyance  was  in  trust  to  pay  the  debt  to  Roosevelt, 
before  any  other  creditor ;  and  that,  in  case  the  creditors  of 
M.  fy  5.  would  take  an  assignment  of  the  property,  for  the 
payment  of  their  *debts,  valuing  the  land  at  the  rate  therein  *  *  71 

specified,  then  the  trustees  might  assign  the  same,  on  condition 
that  all  the  demands  of  Roosevelt  were  first  paid,  or  sufficient 
property  retained,  to  be  selected  by  them,  to  pay  Roosevelt. 
The  declaration  further  stated,  that  if  it  should  happen  at  any 
time,  while  the  premises  remained  in  trust,  that  a  commission 
of  bankruptcy  should  be  sued  out  against  Mark  fy  Speyer,  or 
an  assignment  should  be  made,  under  the  insolvent  act  of  the 
state  of  New-York,  and  it  should  become  necessary,  in  the 
opinion  of  the  trustees,  that  then  it  should  be  lawful  for  them 
.0  vest  the  property  in  the  hands  of  the  assignees  under  the 

61 


14  CASES  IN  THE  SUPREME  COURT 

Albany,     bankrupt  law,  or  the  insolvent  act,  retaining  enough,  in  t'leir 

VJ^^|**     opinion,  to  satisfy  Roosevelt,  to  be  selected  by  them  ;  the  pr~>p- 

M'Menomy  &  perty  so  retained,  not  to  be  assigned  until  Roosevelt  was  fully 

Townsend    satisfied,  or  consented,  or  unless  compelled  by  law,  or  unless 

Ferrers.      counsel  should  advise  that  they  might  be  compelled  by  law  to 

assign,  and  not  then,  unless  Roosevelt  neglected  for  three  days 

to  indemnify  the  trustees. 

All  the  land,  described  in  the  last-mentioned  deed,  except 
22,000  acres,  had  been  mortgaged,  and  a  considerable  part 
sold  under  the  mortgage.  No  encumbrance  appeared  on  the 
22,000  acres.  Mark,  on  his  examination  before  the  commis- 
sioners, stated  the  value  of  the  land  to  be  from  2  to  3  dollars 
per  acre ;  but  on  a  sale  of  part  of  them,  under  a  decree  of  the 
Court  of  Chancery,  it  sold  only  for  77  cents  per  acre.  Speyer, 
on  his  examination,  stated,  that  Mark  and  his  wife,  in  March, 
1800,  executed  a  mortgage  for  6,000  dollars,  for  which  sum 
a  judgment  was  also  entered  up  to  secure  Murray,  for  the  ad- 
vances which  he  might  make  to  Mark  fy  Speyer,  in  case  they 
should  be  obliged  to  go  to  prison,  which  they  then  contem- 
plated, and  to  be  relieved  under  the  insolvent  act  of  this  state. 
It  appeared  further,  that  at  the  time  Speyer  assigned  his  house- 
hold furniture  to  Murray,  he  also  assigned  a  bond  against  one 
Hommel. 

At  the  trial,  Mark  (who  had  obtained  his  certificate)  testi 
fled,  that  he  could  not  say  what  was  the  precise  balance  due 
[  *  75  ]  to  Roosevelt,  but  he  believed  it  to  be  #upwards  of  20.000  dol- 
lars, and  that  he  had  agreed  to  pay  Speyer  10,000  dollars  for 
his  interest  in  the  partnership,  at  the  time  of  its  dissolution, 
and  to  take  the  whole  benefit  and  burthen  upon  himself;  that 
the  order  given  to  Roosevelt,  on  the  defendant,  was  not  given 
in  contemplation  of  bankruptcy,  and  that  he  had  no  expecta- 
tion of  becoming  a  bankrupt,  a  fortnight  before  the  commission 
issued. 

Samuel  Jones,  jun.,  who  was  sworn  as  a  witness  on  the  trial, 
testified,  that  the  above-mentioned  deed  to  Murray  was  exe- 
cuted, as  he  understood,  in  compliance  with  the  engagements 
of  Mark  fy  Speyer,  to  give  the  creditors  named  therein,  or  the 
majority  of  them,  land,  as  security  for  their  debts ;  that  most 
of  the  creditors  had  made  loans  to  Mark  fy '  Speyer,  on  the 
credit  of  the  lands  specified  in  the  deed,  or  other  lands  of  Mark 
fy  Speyer,  under  certain  agreements  between  them  ;  that 
Roosevelt  applied  to  the  witness,  to  endeavor  to  obtain  security 
from  Mark  fy  Speyer,  for  whom  the  witness  was  counsel,  some 
time  before  the  execution  of  the  deed  above-mentioned,  to  him 
and  Townsend :  the  witness  could  not  state  with  certainty  how 
long  before,  but  thought  it  as  early  as  March,  when  he  spoke 
to  Mark  fy  Speyer  on  the  subject ;  that  Roosevelt  alleged,  as 
the  ground  of  this  application,  that  he  had  been  promised  se- 
curity at  the  time  he  lent  his  endorsements,  and  which  Mark 
admitted ;  that  Roosevelt  was  pressing  for  security,  which  MarJt 
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declined,  saying  it  was  unnecessary,  and  that  he  did  not  wish     Albany, 
to  encumber  his  lands,  nor  to  put  it  in  the  power  of  Rooseveit  v3*^-%^ 
to  sacrifice  them  by  forced  sales;  but  was  finally  prevailed  m'Mekomy  & 
upon,  though  with  some  difficulty,  to  execute  the  deed  above-    Townsend* 
mentioned,  on  condition  that  Townsend  and  the  witness  should     Ferrkrb. 
be  the  trustees ;  that  Roosevelt  still  complained  that  the  secu- 
rity was  not  such  as  had  been  promised  to  him,  and  that  he 
ought  to  have  further  security.     The  witness  further  stated, 
that  he  was  acquainted  with  the  affairs  of  Mark  fy  Speyer,  and 
did  #not  believe  that  they  could  get  on,  and  such  had  been  his         [  *  76  J 
conviction  for  a  long  time;  he  had  thought  that  they  must 
either  become  bankrupts,  or  seek  relief  under  the  insolvent  act, 
but  he  did  not  know  what  course  of  conduct  they  meant  to 
pursue  ;  that  Mark  appeared  to  think  that  he  should  be  able 
ultimately  to  pay  his  debts,  and  seemed,  at  first,  very  sanguine 
in  that  opinion,  and  persevered  in  the  belief,  until  very  shortly 
before  Mark  $•  Speyer  became  bankrupts.     The  witness  be- 
lieved, though  he  did  not  certainly  know,  that  Mark  fy  Speyer 
had  discontinued  their  regular  course  of  business,  from  the  time 
of  the  dissolution  of  their  copartnership.     That  the  deed  and 
judgment,  given  as  security  to  Roosevelt,  on  the  15th  April, 
1800,  and  the  declaration  above-mentioned,  were  all  intended 
as  one  transaction,  and  were  so  agreed  on,  and  directed  to  be 
made  out  by  the  parties,  previous  to  the  execution  of  the  first 
deed,  which  did  not  express  the  trust,  and  that  the  delay  in 
executing  the  declaration  of  trust  was  owing  to  accident  or  a 
pressure  of  business,  and  not  to  any  design. 

The  judge  charged  the  jury,  that  actual  insolvency,  or  a  state 
of  things  which  would  induce  a  belief  in  others  of  the  insol- 
vency of  a  debtor,  or  a  belief  or  expectation  by  a  creditor  of 
such  insolvency,  or  contemplation  of  bankruptcy  by  his  debtor, 
and  of  the  intent  of  the  creditor  to  acquire  a  preference  by  the 
security  he  obtains,  did  not  furnish  the  criterion  by  which  the 
present  suit  was  to  be  determined ;  but  the  question  for  the 
jury  to  determine  was,  whether  the  debtor,  at  the  time  he  gave 
the  order  in  question,  contemplated  bankruptcy,  and  intended 
to  prefer  a  particular  creditor.  If  so,  the  transaction  would  be 
void,  as  against  the  spirit  of  the  bankrupt  law ;  but  that  if  the 
debtor  was  coerced  into  the  measure,  by  an  apprehension  of  an 
arrest,  on  refusal,  or  could  not  avoid  giving  the  security,  or  if 
it  was  done  in  performance  of  an  agreement  made  when  no 
preference  was  contemplated,  then,  in  either  of  those  cases,  the 
creditor  was  entitled  to  his  security,  though  the  debtor  con- 
templated bankruptcy,  *when  the  security  was  given.  He,  [  *  77  ] 
however,  informed  the  jury,  that,  in  his  opinion,  if  they  be- 
lieved Mark  contemplated  bankruptcy,  at  the  time  the  order 
was  given,  there  was  not  evidence  in  the  cause  to  induce  a  be- 
lief that  the  order  was  obtained  by  threats  of  legal  coercion,  or 
in  performance  of  any  antecedent  agreement ;  and  that  the 
order  was  valid,  notwithstanding  the  intervening  act  of  bank- 
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AfjfcAYT,     luptev.  if  jfcfarlr  did  not  contemplate  bankruptcy  when   he 

M  ji tv.fT  *.      The  jury  found  a  verdict  for  the  defendant. 
'  T»»**tjrft.        ^  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
Ft*****.     trial,  for  the  misdirection  of  the  judge,  and  because  the  verdict 
was  against  evidence. 

Pendleton,  for  the  plaintiff.  1 .  The  order  created  no  specific 
lien  on  the  fund.  Its  terms  show  it  to  be  revocable.  The 
defendant  was  a  mere  commercial  agent,  acting  for  his  princi- 
lial.  and  his  agency  was  of  a  revocable  nature.  The  order  was 
pable  to  a  contingency,  and  the  agent  had  no  authority  to  pay, 
nntil  the  money  came  into  his  hands.  Such  an  authority  would 
oe  at  an  end,  by  the  intervening  bankruptcy  of  the  agent,  or  of 
the  makers  of  the  order,  or  by  the  death  of  the  parties.  An 
act  of  bankruptcy  is  a  revocation  of  all  authorities  given  by  the 
bankrupt ;  (Smith  v.  Goddard,  3  Bos.  if  Pull.  465.)  and  the 
1 3th  section  of  the  bankrupt  law  of  the  United  States  {Laws  of 
the  U.  S.  v.  5.  p.  55.)  declares  the  same  principle.  As  the 
money,  therefore,  came  into  the  hands  of  the  defendant,  after 
the  bankruptcy  of  Mark  fy  Speyer,  he  must  be  considered  as 
receiving  it  to  the  use  of  their  assignees.  If,  after  making  this 
order,  Mark  fy  Speyer  had  made  a  regular  assignment  to  a  third 
person  in  Europe,  of  this  fund,  would  not  such  an  assignment 
have  been  valid  ?  A  fortiori,  must  an  assignment  under  the 
bankrupt  law  prevail.  (Horil  v.  Broicning,  1  East.  1 54.)  No 
doubt,  that  if  an  order  be  drawn  on  the  person  holding  the 
fund,  it  will  attach  and  be  a  lien ;  such  are  the  cases  of  Peyton 
v.  Hallett,  (1  Caines,  363.)  and  Yates  v.  Groves,  (1  Ves.jun. 
280.)  which  will,  probably,  be  cited  on  the  other  side.  In  the 
present  case,  the  order  is  not  on  the  person  holding  the  fund, 
but  on  an  agent,  directing  him  to  pay,  when  he  should  receive 
the  money. 
1 78  J  *It  has  been  held  that,  if  a  person  endorses  a  note  to  an- 

other, which  is  sent  by  post,  and  the  next  day,  before  the  en- 
dorsee receives  the  note,  he  becomes  a  bankrupt,  the  endorse- 
ment is  void.  (Alderson  v.  Temple,  4  Burr.  2235.  Harman 
v.  Fisher,   Cowp.  117.)     Again,  no  notice  of  the  order  was 

S'ven  to  the  debtors,  or  persons  holding  the  fund  in  Europe. 
ight  not  Mark  fy  Speyer  have  received  the  money  themselves, 
without  being  liable  to  an  action  by  Roosevelt  7  If  so,  their 
assignees  may  receive  it. 

2.  The  order  was  intended  as  a  voluntary  preference  to  a 
particular  creditor,  and  in  contemplation  of  bankruptcy,  and 
was,  therefore,  fraudulent.  There  appears  to  have  been  no 
pressure,  or  legal  diligence  used  against  Mark  fy  Speyer  by 
Roosevelt.  An  indefinite  promise  of  security  could  not  be  en- 
forced, and  created  no  legal  obligation.  If  made  in  contem- 
plation of  bankruptcy,  such  promise  would  be  void.  Indeed, 
the  facts  in  the  case  most  irresistibly  lead  to  the  conclusion 
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that  Mark  if  Speyer  contemplated  a  bankruptcy,  and  that  they 
were  determined  to  give  a  preference  to  Roosevelt.     The  original 
deed  of  the  15th  April,  1800,  contained  no  declaration  of  trust, 
and  must,  therefore,  be  considered  as  in  trust  for  the  grantor, 
and  void  as  against  creditors.     The  subsequent  declaration  of 
trust  of  the  31st  May,  will  not  so  attach  on  the  original  deed, 
as  to  make  it  valid,  as  one  bona  fide  conveyance.     But  the 
deed  of  declaration  itself,  expressly  states  the  inability  of  Mark 
fy  Speyer  to  pay  their  debts,  and  contains  provisions  in  favor 
of  a  particular  creditor,  in  case  of  bankruptcy.     Is  it  possible, 
then,  to  believe,  that  they  did  not  contemplate  bankruptcy 
when  they  made  that  conveyance  ?     The  subsequent  explana- 
tions by  Mark,  cannot  destroy  the  strong  internal  evidence, 
arising  from  the  written  documents.     Though  the  deed  of  the 
31st  May,  1800,  was  not  of  itself  an  act  of  bankruptcy,  since 
the  law  of  the  United  States  did  not  take  effect  until  the  1st 
June ;  yet  the  act  had  been  passed,  and  the  deed  was  made 
with  a  view  to  defeat  the  operation  of  it,  and  must,  therefore, 
be  considered  as  made  in  fraudem  legis,  and  void.     (1  Johnson, 
374.  3  Wilson,  47.)  This  conveyance  comprised  all  the  property 
of  Mark  fy  Speyer,  *except  what  had  been  given  as  security  to 
particular  creditors.     A  deed  in  trust  to  pay  all  creditors,  ex- 
cept one,  is  void;  (Gayner's  case,   1  Burr.  477.      Cook's  B. 
L.  3d  ed.  108.)  but  here  was  a  deed  in  trust  to  pay  one  cred- 
itor, in  exclusion  of  all  the  rest. 


P.  W.  Radcliff  and  Benson,  contra.  1.  This  order  was  not 
a  mere  authority  to  receive  money,  but  a  transfer  of  so  much 
of  the  fund.  The  cases  of  Row  v.  Dawson,  (1  Vesey,  381.)  and 
Yates  v.  Groves,  (1  Vesey,  jun.  280.)  are  strong  cases  to  show, 
that  such  an  order  amounts  to  an  assignment.  No  particular 
form  of  words  was  necessary ;  as  soon  as  the  order  was  ac- 
cepted, the  property  was  fixed.  But  this  point  has  been 
expressly  decided,  in  an  analogous  case,  that  of  Peyton  v.  Hal- 
kit,  (1  Caines,  363.  Livingston,  J.,  379.)  in  this  court  The 
order  could  no  more  be  revoked  after  it  was  delivered,  than  the 
assignor  of  a  bond  could  revoke  his  assignment.  If  the  per- 
sons in  Europe,  who  had  the  fund,  should  have  paid  it  before 
notice  of  the  order,  they  could  not,  it  is  true,  be  again  called 
upon  for  the  money.  But  whether  such  notice  was,  in  fact, 
gifen  or  not,  will  not  vary  the  question  before  the  court. 
Mark  8f  Speyer  transferred  their  right,  and  Roosevelt  took  upon 
himself  the  risk  of  notice.  Again,  after  the  order  was  shown 
to  the  defendant,  he  must  be  considered  as  the  agent  or  trustee 
of  Roosevelt,  in  relation  to  the  money,  and  as  no  longer  the 
tgent  of  Mark  or  Speyer,  or  their  assignees. 

2.  To  make  void  an  assignment  or  delivery  of  property  by  a 
debtor,  it  must  be  shown  to  have  been  done  in  contemplation 
of  a  certain  and  impending  bankruptcy,  not  from  the  vague 
apprehension  of  a  possible  future  bankruptcy.     A  conveyance 
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albany,  by  a  trader  of  part  of  his  property,  carries  with  it  no  evidence 
^^J^L,  °f  fraud ;  and  if  complete,  before  the  act  of  bankruptcy,  it  will 
GI'Menomy  &  be  valid,  unless  there  be  positive  evidence  of  fraud.  ( Cutten, 
Townsend  44,  50  ^  To  the  general  rules  on  this  subject,  there  are  several 
v~rrers.  exceptions :  As  if  the  conveyance  or  delivery  be  made  to  re 
lieve  the  party  from  legal  process,  or  from  the  bare  threat  or 
even  groundless  apprehension  of  it,  the  conveyance  is  valid. 
(Alderson  v.  Temple,  4  Burr.  2239.  Thompson  v.  Freeman, 
1  Term,  155.)  And  it  is  not  even  necessary,  that  a  man  should 
I  *  80  ]  be  actually  arrested.  It  is  enough,  if  the  creditor  *comes  with 
a  pressing  demand  on  the  feelings  and  conscience  of  the  debtor, 
and  urges  him  for  security.  (Ex  parte  Scudamore,  3  Vesey, 
jun.  85.  Culleris  B.  L.  280,  281.)  So  if  payment  be  made,  or 
an  act  be  done,  in  pursuance  of  a  prior  agreement,  or  in  the 
ordinary  course  of  business,  it  will  be  valid.  (Harmon  v. 
Fisher,  Cowp.  125.)  In  the  case  of  Smith  v.  Payne,  (6  Term, 
153.)  Lord  Kenyon  recognized  all  these  exceptions,  and  under 
the  circumstances  of  the  case,  which  were  not  very  dissimilar 
to  the  present,  and  because  the  bankrupt  himself  had  sworn  to 
the  honesty  of  the  transaction,  and  that  he  did  not  meditate  a 
bankruptcy  at  the  time,  he  refused  to  set  aside  the  verdict.  In 
the  present  case,  there  was  a  prior  engagement  to  give  Roose- 
velt security ;  and  Mark  has  sworn  expressly,  that  it  was  not 
done  in  contemplation  of  bankruptcy.  Roosevelt  was  certainly 
a  very  meritorious  creditor,  and  had  peculiar  claims  on  Mark 
fy  Speyer,  for  security  ;  and,  as  was  observed  by  the  master  of 
the  Rolls,  in  the  case  of  Small  v.  (Dudley,  (2  P.  Wms.  429.) 
there  may  be  cases  so  circumstanced,  that  a  trader  honestly 
may,  nay,  ought  to  give  a  preference. 

There  is  nothing  in  the  deed  and  declaration  of  trust,  if  at- 
tentively examined,  that  indicates  fraud,  unless  the  giving  a 
preference  to  Roosevelt  be  a  fraud.  .  The  provision,  in  £ase  of 
bankruptcy,  was  solely  for  the  purpose  of  giving  the  trustees  a 
direction,  in  relation  to  the  execution  of  their  trust,  in  case 
such  an  event  should  happen.  It  was  the  contemplation  of  a 
possible  bankruptcy.  But  in  answer  to  these  allegations  of 
fraud,  in  relation  to  the  bankrupt  law,  it  is  sufficient  to  say,  that 
all  the  transactions  complained  of,  were  prior  to  the  existence 
of  that  law;  for  though  the  act  of  the  United  States,  on  this 
subject,  passed  the  4th  April,  it  was  to  have  no  operation  until 
the  1st  June,  1800.  It  maybe  said,  then,  to  have  had  no  legal 
existence  or  power,  until  the  1st  June,  so  that  no  fraud  in  re- 
lation to  it,  could  arise  from  acts  done  prior  to  that  time. 
Again,  there  has  been  a  verdict  in  this  cause  for  the  defendant, 
|  *  81  ]  in  the  common  pleas ;  and  after  the  removal  of  *the  cause  here, 
there  has  been  another  verdict  in  his  favor,  and  whether  fraud 
or  not,  being  a  question  of  fact,  it  is  unprecedented  to  grant  a 
new  trial  sfier  a  second  verdict. 

P end k ton  objected,  that  no  notice  could  be  taken  of  what 
ft? 
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passed  in  the  Mayor's  Court,  in  relation  to  this  cause ;  and     Albany, 
Radcliff  offered  an  affidavit  of  the  facts,  as  he  had  stated  them.  ^^!!^, 

M'Menomy  vAi 

Spencer,  J.     The  judges  of  this  court  must  know,  and  will    Townsend 
take  notice  of  what  passes  on  trials  before  them ;  but  we  have     Ferrers. 
no  such  knowledge  in  relation  to  trials  before  inferior  courts, 
and  to  bring  the  facts  before  this  court,  by  affidavit,  is  unpre- 
cedented. 

Kent,  Ch.  J.  We  may,  perhaps,  take  notice  of  the  fact,  in 
the  exercise  of  our  discretion,  as  to  granting  a  new  trial. 

Thompson,  J.  Though  it  is  unusual  to  receive  affidavits  in 
such  a  case,  yet  I  see  no  objection  to  taking  notice  of  the  fact 
suggested,  when  we  come  to  exercise  our  discretion  as  to  the 
propriety  of  granting  a  new  trial. 

T.  A.  Emmet,  in  reply.  1.  The  rule  laid  down  by  Chief 
Justice  Lewis,  in  the  case  of  Peyton  v.  Hallett,  (1  Caines>  380.) 
seems  to  me  to  be  the  correct  one  ;  that  the  lien  is  confined  to 
the  case  of  an  order  on  the  person  holding  the  fund,  and  has 
never  been  extended  so.  far  as  to  vest  an  interest  in  one  man, 
in  a  fund  which  may,  or  may  not,  come  into  the  hands  of  an- 
other. The  acceptance  of  the  order  in  the  present  case  is  con- 
ditional ;  that  is,  "  If  I  receive  the  money,  and  receive  it  as  the 
agent  of  Mark  fy  Speyer,  I  will  pay  it  to  you."  No  doubt,  if 
the  money  had  come  into  the  hands  of  the  defendant,  prior  to 
the  bankruptcy  of  Mark  fy  Speyer,  they  would  have  been  bound 
by  their  order  to  pay  it  to  Roosevelt ;  but  here  the  fund  might 
have  been  attached  in  Europe,  or  Mark  fy  Speyer  might  have 
displaced  the  defendant  as  their  agent,  before  the  money  was 
paid  to  him. 

2.  It  does  not  appear,  from  the  case,  that  Roosevelt  knew  of 
the  order  or  the  acceptance.  It  appears,  then,  to  be  *a  trans-  [  *  82  ] 
action  incomplete,  or  an  arrangement  made  with  a  view  to 
prefer  Roosevelt.  The  law  on  this  subject  is  well  summed  up 
by  Wood,  arguendo,  in  the  case  of  Rust  v.  Cooper :  (  Cowper, 
630.)  "  Though  in  general,  a  trader,  before  an  act  of  bank- 
ruptcy committed,  has  such  a  property  in,  and  power  over,  his 
effects,  as  to  do  acts  which,  by  consequence,  may  give  one 
creditor  a  preference  to  another ;  yet,  if  he  is  insolvent,  or  has 
an  act  of  bankruptcy  in  contemplation,  he  can  do  no  act  out  of 
the  usual  course  of  trade,  in  favor  of  a  particular  creditor." 
The  length  of  time  intervening  makes  no  difference,  if  a  bank- 
ruptcy is  contemplated.  In  the  case  of  The  Assignees  of  Oum- 
mwig-j  v.  Jackson,  (1  Johnson,  370.)  the  court  considered  the 
stopping  payment  and  insolvency,  as  controlling  circumstances, 
to  show  a  meditated  bankruptcy.  It  is  not  pretended,  that 
here  was  any  fraud,  in  a  moral  sense,  but  a  legal,  or  construc- 
tive fraud     What  circumstance!  amount  to  a  fraud  is  a  ques 
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ALBANY,     tion  of  law.     (1  Burrow,  396.)     There  are  strong  and  sufficient 
^^Jf^^  circumstances,  in  the  present  case,  to  justify  the  court  in  making 
M 'Me  no  my  &  the  inference  of  fraud.     The  acknowledged  insolvency  of  the 
Townsend    debtors,  the  preference  of  a  particular  creditor,  and  the  trans- 
Fkrrers.     action  being  out  of  the  ordinary  course  of  business,  with  the 
very  suspicious  character  of  the  conveyance  to  Townsend  $• 
Jones,  most  conclusively  show  that  species  of  fraud,  which  must 
render  this  act  of  Mark  fy  Speyer  void,  and  that  the  plaintiffs 
are,  therefore,  entitled  to  the  money  in  the  hands  of  the  de- 
fendant. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  A  new 
trial  is  moved  for  in  this  cause ; 

1st.  Because  the  order  drawn  by  Mark,  in  behalf  of  himself 
and  partner,  upon  the  defendant,  was  contingent  and  revoca- 
ble, and  that  it  was,  in  fact,  revoked  by  the  intervening  bank- 
ruptcy of  the  drawers : 

2d.  Because  the  order  was  given  in  contemplation  of  bank- 
ruptcy, and  for  the  purpose  of  giving  Roosevelt  an  undue  pref- 
erence, and  so  a  fraud  upon  the  bankrupt  law. 
|  *  33  |  *I  consider  the  first  question  as  settled  by  the  decision  of 

this  court,  in  the  case  of  Peyton  v.  Hallctt.  (1  Caines,  363.) 
The  order,  in  that  case,  was  drawn  upon  an  agent,  not  in  posses- 
sion of  the  fund  out  of  which  it  was  to  be  satisfied  ;  and  the 
objection,  arising  from  that  circumstance,  was  much  relied  upon, 
and  seems  to  have  been  well  considered.  The  court  held,  that 
the  order  and  acceptance  fixed  the  fund  irrevocably,  and 
amounted  to  an  equitable  assignment  of  it.  The  effect  Pey- 
ton's bankruptcy  might  have  had  on  the  order,  was  also  no- 
ticed, and  the  court  supposed  that  White  (the  witness)  would 
not  have  been  deprived,  thereby,  of  his  lien.  Indeed,  upon 
no  other  principle,  could  White  have  been  considered  as  an 
incompetent  witness.  This  decision  is  not  only  well  founded 
in  principle,  but  is  supported  by  authority.  (Powel  v.  Gordon, 
2  Esp.  Rep.  735.  Green  v.  Scott,  1  Ves.  jun.  282.  Row  v. 
Dawson,  1  Ves.  331.)  I  am  satisfied  that  there  is  no  ground 
for  the  distinction  that  was  attempted  to  be  shown  between 
this  case,  and  those  which  have  been  mentioned.  It  was 
strongly  urged,  on  the  argument,  that,  in  the  case  of  Green  v. 
Scott,  and  Row  v.  Dawson,  the  funds  were  actually  in  the 
hands  of  the  drawees.  This  is  not  so.  In  the  last  of  these 
cases,  the  very  terms  of  the  order  will  show,  that  part  of  the 
bond  was  not  in  hand.  Nothing,  even  at  law,  vests  in  the 
assignee  of  a  bankrupt,  but  such  real  and  personal  estate,  of 
which  the  bankrupt  had  the  equitable,  as  well  as  legal  interest. 
( Willes's  Rep.  402.)  In  the  case  of  Carpenter  and  others  v. 
Mainell,  (3  Bos.  fy  Pull.  40.)  it  was  held,  that  where  a  bank- 
rupt, before  his  bankruptcy,  had  endorsed  a  note,  payable  out 
of  a  contingent  and  specified  fund,  although  the  endorsement 
had  no  legal  effect,  yet  it  passed  the  beneficial  interest,  and 
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the  bankrupt  became  a  mere  trustee  for  the   endorsee,  and     ALbANY, 
that  the  trust  did  not  pass  to  his  assignees,  under  the  assign-  sJ^iL^j^ 
merit.  m'Menomy  & 

The  moment  the  money,  in  this  case,  came  into  the  hands    Townsend 
of  the  defendant,  he  became  bound  to  pay  it  over  to  Roosevelt,     ferkeks. 
Certainly,  Mark  ty  Speyer  could  not  reclaim  #it ;  and  unless         [  *  84  ] 
the  order  was    fraudulent,   their   assignees  succeeded  to  no 
greater  or  better  rights.     This  appears  to  me  to  be  a  case,  that 
must  frequently  have  occurred  in  the  course  of  commercial 
transactions,  and  great  and  extensive  mischief  and  inconve- 
nience would  result  from  the  doctrine,  contended  for  by  the 
counsel  for  the  plaintiffs,  if  it  should  have  been  found  neces- 
sary to  accede  to  it.  " 

The  remaining  question,  if  the  bankrupt  system  was  still  in 
operation,  might  present  some  difficulty.  The  bankrupt  law 
Was  passed  on  the  4th  April,  1800  ;  but  was  not  to  take  effect 
until  the  1st  of  June,  1800.  Mark  fy  Speyer  were  declared 
bankrupts,  on  the  18th  of  July,  upon  an  act  of  bankruptcy 
committed  on  the  11th  of  July,  in  the  same  year.     The  deed  , 

to  Jones  ty  Townsend  is  dated  the  15th  of  April,  and  the  dec- 
laration of  trust,  the  31st  of  May,  1800,  both  anterior  to  the 
period  when  the  bankrupt  law  went  into  operation.  The 
order  on  the  defendant  is  dated  the  13th  of  June,  nearly  a 
month  before  the  act  of  bankruptcy  was  committed. 

It  is  not  contended,  that  the  conveyances,  and  other  dis- 
positions, which  Mark  fy  Speyer  made  of  their  property,  prior 
to  the  1st  of  June,  of  themselves,  amounted  to  an  act  of  bank- 
ruptcy.    The  bankrupt  law  never  attached  upon  them,  unless 
by  construction,  until  after  they  were  completed.     But  it  is 
said  they  were  fraudulent,  because  designed  to  defeat  or  evade 
the  operation  of  an  act  which  they  knew  would,  in  a  short 
period,  put  it  out  of  their  power  to  give  a  preference  to  favor- 
ed, or,  what  they  conceived  to  be,  meritorious  creditors,     Be- 
fore the  bankrupt  law,  debtors  had  a  right  to  give  a  preference 
to  bona  fide  creditors.     There  is  nothing  in  our  insolvent  laws 
to  prohibit  it;  and  the  bankrupt  law  left  this  right,  until  the 
1st  of  June,  1800,  unimpaired.     In  England,  before  the  pass- 
ing of  the  bankrupt  laws,  debtors  had  the  same  right ;  when- 
ever, therefore,  we  find  it  said  in  the  books,  that  an  attempt 
to  give  a  preference  to  a  particular  creditor,  on   the  eve  of 
bankruptcy,  is  fraudulent,  it  is  to  be  understood,  *that  such         [*85 
attempt  is  fraudulent,  as  against  the  spirit  of  the  bankrupt 
laws  only.     If  the  deeds  to  Murray  and  to  Jones  fy   Townsend 
were  executed  by  Mark  fy  Speyer,  with  a  view  of  giving  a 
preference  to  certain  of  their  bona  fide  creditors,  and  of  this 
I  think  there  is  no  doubt,  that  was  permitted  by  the  law  of 
this  state,  and  until  the   1st  June,  was  not  prohibited  by  the 
act  of  Congress,  and,  therefore,  they  were   not   fraudulent. 
The  order  in  question,  however,  was  given  after  the  1st  June, 
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Albany,     and  when,  it  is  insisted,  a  bankruptcy  must  have  been  contetw 

vI£^L  p,ated- 

M'Menomy  &  It  is  difficult  to  reconcile  the  fact  of  the  bankrupts'  having 
Townssnd  pledged  all  their  property  for  the  payment  of  their  debts,  with 
Ferrers,  a  belief,  that  at  the  time  this  order  was  given,  a  bankruptcy 
was  not  contemplated.  Their  situation  appears  to  me  to  have 
been  hopeless,  and  the  whole  course  of  their  conduct,  for 
many  months  before  the  date  of  the  order,  looks  as  if  they 
were  meditating  on  the  best  means  to  procure  a  discharge 
from  their  creditors,  by  surrendering  to  them  all  their  property. 
Still,  however,  there  is  the  positive  testimony  of  Mark,  who 
was  a  competent  witness,  and  whom  the  jury  must  have  be- 
lieved, that  the  order  was  not  given  in  contemplation  of  bank- 
ruptcy, and  that  he  had  no  expectation  of  becoming  a  bank- 
rupt, a  fortnight  before  the  commission  issued.  S.  Jones's  tes- 
timony strongly  supports  that  of  Mark.  He  says,  that  Mark 
appeared  to  think  he  should  be  able,  ultimately,  to  pay  his 
debts ;  and  that  he  persevered  in  that  belief  until  very  shortly 
before  he  became  a  bankrupt.  I  think  it  probable  that  Mark 
was  sincere  in  the  belief.  The  property  of  the  bankrupts  con- 
sisted, chiefly,  of  very  large  tracts  of  new  lands,  the  value  of 
which  they  did  not  understand,  and  greatly  overrated ;  and 
this  is  not  the  first  time  that  this  species  of  property  has 
proved  a  most  deceptive  and  precarious  source  of  relief  against 
the  pressing  calls  of  numerous  and  importunate  creditors. 
Upon  the  whole,  the  question,  whether  a  bankruptcy  was  con- 

[  *  86  J  templated  or  #not,  when  the  order  was  given,  has  been  twice 
fairly  submitted  to  a  jury,  who  have  found  for  the  defendant  ; 
and  taking  into  consideration,  that  the  bankrupt  law  is  re- 
pealed, and  that  it  probably  never  will  be  reenacted,  because 
no  attempt  has  hitherto  been  made  for  that  purpose,  and  that 
the  sum  in  controversy  would  afford,  as  it  were,  but  a  nominal 
dividend  among  the  creditors,  we  are  against  the  interfering 
with  the  verdict;  and,  consequently,  the  motion  for  a  new 
trial  must  be  denied. 

Rule  refused 
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ALBANY, 

Feb.  1808. 

Whitney  against  Camp  and  Townley,  Tertenants  of     Whitney 

Crosby,  deceased.  The  Tertenanu 

of  Crosby. 

STEWART,  for  the  defendants,  moved  to  set  aside  the  a  scire  facia* 
scire  facias  issued  in  this  cause,  and  all  the  subsequent  pro-  Jusdu*d'  on  ba 
ceedings  thereon.  The  following  are  the  material  facts,  as  tamed  against 
stated  in  the  affidavits,  which  were  read.  A  judgment  having  c->  asainst  A- 
been  obtained  in  favor  of  the  plaintiff,  against  Crosby ,  on  a  tenants'  of  c, 
demurrer  to  the  declaration,  in  August  term,  1805,  the  same  ^dT^' 
was  signed  the  16th  August,  1805,  and  was  revived  the  15th  turned  by  the 
February,  1807.     On  the  2d  March,  1807,  a  scire  facias  was  fheriff,  that  he 

j     *J    ,  .  ,   .     ,  .        '    ^  ami  "ad    given  no- 

lSSUed  on  the  said  judgment,  against  Lamp  y  lownley,  as  ter-  tice  to  the  ten- 
tenants  of  Crosby,  deceased,  directed  to  the  sheriff  of  the  o? tS  whth^c 
county  of  Broome,  who  returned  that  he  had,  by  two  good  was  seised,  &c! 
men,  noticed  the  tertenants  of  the  land,  whereof  Crosby  was  on^e^th^f 
seised,  on  the  day  of  the  judgment  to  appear,  &c.  On  filing  May,  1807,  a 
the  scire  facias  and  return  thereon,  a  rule  was  entered,  the  £^7^  Terten? 
5th  May,  1807,  requiring  the  tertenants  to  appear.  On  the  ants  to  appear; 
9th  May,  1807,  their  defaults  were  entered,  and  on  the  15th  ™  lh1eQ,£tl!u°.f 

%i  i    •      -rr  i  i      r       r>      i    •      i  s-\      *.  1        May,  1807,  their 

,  the  plaintiff  entered  a  rule  for  final  judgment.     On  *the         r  *  87  1 

13th  July,  1807,  the  judgment-roll  was  signed  and  filed,  and  defauts    were 
on  the  29th  July,  a  fieri  facias  was  issued.  entered,  and  on 

•"      J  J  the  15th  of  A/uy, 

1807,  the  plain- 

Hoffman,  contra.  Though  it  is  said,  in  the  English  books,  tifl'entered final 
that  where  judgment  is  had  against  one  who  dies  before  exe-  wa/'hekij  that 
cution,  that  a  scire  facias  will  not  lie  against  his  heirs  or  terten-  the  tertenauu 
ants,  until  a  nihil  has  been  returned  on  a  scire  facias,  against  the  aterajudgmeni 
executors  or  administrators ;  (2  Tidd,  1059.  2d  ed.  Carthew,  *>y  default,  to 
107.)  yet  the  practice  in  this  court  has  been  different,  and  seems  aside  the  scire 
countenanced  by  the  language  of  the  7th  section  of  the  act  for  /«"*«*,  on  the 
the  amendment  of  the  law,  {Laws  of  N.  Y.  vol.  1.  p.  350.)  heir""  and  ape* 
where  it  is  said,  that  on  assessment  of  the  damages,  in  actions  so»ai  represent- 
on  bonds  for  the  performance  of  covenants,  &c,  the  plaintiff  hadeSnot  been 
may  have  a  scire  fdcias  upon  the  judgment  against  the  defend-  previously 

•  •  warned    or  be- 

ant,  or  against  his  heirs,  devisees  or  tertenants,  or  executors  or  cause  they  were 
administrators,  suggesting  other  breaches,  &c,  thereby  giving  not  such  terten- 
tiie  plaintiff  his  election  against  which  to  issue  his  scire  facias.  ™  nav^  °bfen 
But  whatever  may  be  the  rule  in  this  respect,  the  defendants  summoned.,  es- 
come  too  late,  after  a  judgment  by  default,  to  make  their  ob-  SJ?ya  disclosed 
jection.  They  ought  to  have  availed  themselves  of  it  by  plea.  j»°  ™eJ.ujl  mn 
(2  Saunders,  by  Wms.  9.  note  10.)  selves,  or  the 

The  proceedings  on  the  scire  facias,  and  the  entry  of  the  ^^"^'Sat 
judgment,  have  been  regular,  and  according  to  the  practice  of  S,e  proceedings 
the  court.  •  on  the  sci-  A 

were     regular, 
and  the  terten- 

Per  Curiam.     This  is  a  motion,  made  on  the  part  of  the  de-  JJJJU^    duI-v 
fendants,  to  set  aside  the  scire  facias,  and  all  subsequent  pro- 
ceedings.    On  a  consideration  of  the  facts,  we  are  of  opinion, 
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AM5A\rf     that  the  motion  must  be  denied.     The  proceedings  on  the  set  * 
^J^L^s-m^s  fo''ia*  were  regular.     The  defendants,  as  ter tenants,  were  duly 
ShrrEK       warned,  and  suffered  judgment  to  pass  against  them  by  default. 
_.     v-  The  return  to  the  scire  facias  by  the  sheriff  of  the  county,  where 

i>*.Ojmfa5y.  the  lands  lie.  states  them  to  be  "  tenants  of  the  lands  in  his 
bailiwick,  whereof  Crosby  was  seised,  on  the  day  of  the  rendition 
of  the  judgment  in  the  original  suit."  If  the  rule  be,  as  stated 
in  the  books,  that  the  heir  and  the  personal  representatives  of 
Crosby  ought  to  have  been  previously  warned,  yet  the  terten- 
ants  ought  to  have  availed  themselves  of  this  omission  by  plea, 
[  *  S3  ]  and  they  come  too  #late,  after  judgment  by  default.     (2  Saun- 

ders, by  Williams,  p.  9.  note  8.  and  10.)  They  are  also  equally 
too  late  to  be  heard  upon  the  allegation,  that  they  were  not 
such  tertenants  as  ought  to  have  been  summoned  upon  the 
scire  facias.  There  is  the  more  reason  for  denying  the  motion, 
as  there  are  no  merits  disclosed,  or  averred  by  the  defendants, 
either  in  behalf  of  themselves,  or  of  the  legal  representatives  of 
Crosby ;  and  from  the  affidavit  of  the  attorney  of  the  defend- 
ants, it  appears,  that  a  previous  scire  facias  against  the  execu- 
tors, or  the  heirs  of  Crosby,  would  have  been  unavailing  and 
fruitless,  for  it  is  stated,  that  neither  of  them  have  resided  with- 
in this  state,  since  January,  1606. 

Some  circumstances  are  mentioned,  in  the  affidavits  on  the 
part  of  the  defendants,  relative  to  the  original  /judgment,  but 
as  the  motion  before  the  court  does  not  apply  to  that  judgment, 
it  becomes  unnecessary  to  take  notice  of  those  suggestions. 

Rule  refused. 


Speyer  against  The  New- York  Insurance  Company, 

Good?  were  THIS  was  an  action  on  a  policy  of  insurance  on  goods,  (78 
iVew-For^to  bales  of  cassia  and  67  bags  of  cocoa)  on  board  the  ship  Young 
\  *  89  1  Eagle,  from  New-  York  to  Bourdeaux.  The  *cause  was  tried  at 
Boiirdeaux.  the  sittings,  in  June,  1806,  held  in  New- York,  before  Mr.  Jus- 
Thc  policy  con-  i\ce  Thompson.     A  verdict  was  taken  for  the  plaintiff,  subject 

tamed  the  usual  ■*  r  J 

printed    clause, 

"  to  be  free  from  any  loss  which  may  arise,  in  consequence  of  a  seizure  or  detention,  for  or  on  account  of 
any  illicit  or  prohibited  trade ;"  and  also  the  following  written  clause  :  "  warranted  not  to  abandon,  if  turned 
away,  nor  if  captured,  until  condemned."  While  on  her  voyage,  the  vessel  was  captured  and  sent  into 
England.  On  the  18th  of  November,  1803,  the  ship  and  cargo  were  released,  and  the  ship  afterwards  proceeded 
.m  her  voyage,  and  reached  Verdun,  in  France,  at  the  entrance  of  the  Garonne,  the  16th  of  January,  1804. 
The  vessel  and  cargo  were  seized  and  detained  by  the  officers  of  the  French  government  at  Bourdeaux, 
and  she  was  not  suffered  to  Unlade  any  part  of  her  cargo,  and  was  afterwards  ordered  to  leave  the  territory 
of  France;  the  reason  assigned  for  the  prohibition  and  sending  away,  was,  that  the  ship  had  come  directly 
from  England.  The  ship  and  cargo,  by  order  of  the  consignees,  went  to  St.  Sebastian's,  in  Spain,  where 
part  of  the  cargo  was  sold,  and  the  ship  afterwards  went  to  Bourdeaux,  in  ballast,  and  the  residue  of  the 
cargo,  unsold  at  St.  Sebastian's,  was  snipped  to  Bourdeaux,  and  there  sold.  On  being  advised  of  the  situ- 
ation of  the  vessel  and  cargo  at  Bourdeaux,  the  injured  abandoned,  on  the  18th  of  May,  1804,  as  for  a  total 
loss.  It  was  held,  that  under  the  written  clause  in  the  policy,  the  insured  was  not  entitled  to  recover  as  for 
a  total  loss,  but  only  for  a  partial  loss,  for  expenses  and  average,  from  the  time  of  capture,  until  her  arrival 
at  Bourdeaux.  But  as  to  the  ef'ct  of  such  a  prohibition,  without  such  a  special  clause  in  the  policv  -  -e.  f 
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i0  the  opinion  of  the  court,  on  the  following  case :  The  pc  /icy  Albany, 
was  dated  the  24th  of  August,  1803,  and  the  cargo  was  valued  ^^^^ 
at  3,370  dollars,  the  sum  insured.  At  the  foot  of  the  policy  speyer 
there  was  the  following  clause  in  writing :  "  Warranted  not  to  „  v- 
abandon,  if  turned  awaVi  nor  if  captured,  until  condemned:9  i* *&lZ*v 
The  rest  of  the  policy  was  in  the  usual  printed  form.  It  was 
proved  (but  the  question  as  to  the  competency  of  the  proof 
reserved)  that  the  terms  turned  away,  as  understood  by  assurers 
and  assured  generally,  and  by  the  parties,  at  the  time,  meant  a 
restraint  or  hindrance  of  the  vessel  from  proceeding  to  her  port 
of  destination,  by  a  blockading  force,  and  was  not  understood  to 
apply  to  the  restraints  or  acts  of  the  government,  at  the  port 
of  destination.  The  ship  sailed  from  New-York,  the  28th 
of  August,  1803,  on  the  voyage,  with  the  cargo  on  board,  be- 
longing to  the  plaintiffs  ;  and  both  ship  and  cargo  were  Amer- 
ican. On  the  3d  day  of  October,  1803,  she  was  boarded,  de- 
tained, and  sent  into  England,  on  suspicion  of  having  enemy's 
property  on  board.  She  arrived  at  Bristol  in  England,  the 
22d  of  October,  1803  ;  and  on  the  18th  of  November,  the  ship 
and  cargo  were  released,  on  payment  of  the  expenses.  The 
ship  then  proceeded  on  her  voyage,  and  on  the  16th  of  January, 
1304,  she  reached  Verdun,  at  the  entrance  of  the  Garonne, 
and  was  there  detained  by  the  French  commodore,  until  the 
27th  of  January,  and  then  ordered  to  leave  the  river ;  because 
the  orders  of  the  French  government  were,  not  to  permit  any 
vessel  coming  direct  from  England  to  enter  a  French  port. 
The  vessel  ,was  preparing  to  leave  the  river,  when  the  ship  and 
cargo  were  seized  by  the  French  officers  of  the  customs,  and 
sent  up  to  Bourdeaux,  and  there  detained,  until  the  1 3th  of 
March,  1804,  when  they  were  released ;  but  the  master  wa? 
forbidden  to  unlade  any  part  of  his  cargo,  and  ordered  to  depart 
from  France.  The  cause  of  this  *conduct  on  the  part  of  the  [  *  90  ] 
French  government  was,  that  the  ship  had  come  directly  from 
England,  and  the  fact  of  the  forcible  carrying  into,  and  deten 
tion  in  England,  was  not  allowed  to  be  any  excuse.  The  ship 
then  proceeded,  by  order  of  the  consignees,  to  St.  Sebastian's, 
in  Spain.  Having  left  Bourdeaux  the  1 8th  of  April,  she  arrived 
at  St.  Sebastian's  the  21st  of  April,  1804,  where  the  cargo  was 
delivered  to  a  mercantile  house,  to  which  the  master  was  ad- 
dressed. On  the  10th  of  May,  the  ship  sailed  for  Bourdeaux,  in 
ballast.  Fifty-six  bags  of  cocoa,  and  14  bales  of  cassia,  belong- 
ing to  the  plaintiff,  were  sold  at  St.  Sebastian's ;  but  as  sales 
could  not  be  made  there,  without  great  sacrifice,  the  residue 
of  the  cargo  was,  on  the  24th  of  August,  1804,  shipped  ta 
Bourdeaux,  where  it  arrived  early  in  September,  and  a  part  was 
sold  in  September,  and  part  in  January  following.  The  plain- 
tiff, being  advised  from  Bourdeaux,  by  a  letter,  dated  the  80th 
March,  1804,  of  the  situation  of  the  .vessel  and  cargo,  aban-> 
doned,  on  the  18th  of  May,  1804,  and  made  the  usual  prooft 
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ALBANY, 

Feb.  1808. 


Speyer 
v. 

New-York 


of  loss  and  interest.     Large  expenses  were  incurred,  durii  g  the 
detention  at  Bourdeaux,  which  were  general  average. 

It  was  submitted  to  the  court  to  decide  whether  the  plaintif* 
was  entitled  to  recover  for  a  total  or  partial  loss,  or  for  a  tot? 
InsjCompTny.  loss  and  average,  or  for  a  partial  loss  and  average,  and  in  eithe 
case,  the  court  might  appoint  two  persons,  to  adjust  the  amount 
and  average,  and  report  the. same  to  the  court. 

S.  Jones,  jun.  for  the  plaintiff.  There  can  be  no  doubt  that 
the  plaintiff  is  entitled  to  recover  for  his  proportion  of  the  ex- 
penses and  charges,  consequent  to  the  capture  by  the  British, 
and  also  for  the  expenses  and  average  loss  occasioned  by  the 
arrest  and  detention  in  France.  The  main  question  is,  whether 
the  acts  of  restraint  of  the  French  government  do  not  furnish 
a  just  ground  of  abandonment,  so  as  to  entitle  the  plaintiff'  to 
recover  for  a  total  loss.  That  this  is  a  peril  within  the  policy, 
is  evident  from  the  language  of  the  instrument  itself.  The 
words  are  general  ;  arrests,  restraints  and  detainments  of  all 
1  *  91  ]  *kings,  princes,  &c.  This  applies  to  all  kinds  of  restraint,  not 
caused  by  the  act  of  the  insured. 

The  contract  of  insurance  continues  until  the  goods  are 
safely  landed.  It  continues  during  a  quarantine,  or  any  other 
necessity  or  peril,  which  prevents  the  landing  of  the  cargo. 
The  going  to  St.  Sebastian's  was  compulsory,  and  a  necessary 
consequence  of  being  ordered  to  depart  from  France.  The 
insurer,  by  his  contract,  undertakes  for  the  entry  at  the  port 
of  delivery,  unless  prevented  by  some  fraud  or  misconduct  of 
the  insured.  The  words  of  the  policy  apply  to  all  restraints  ; 
as  blockades,  embargoes,  &c.  An  embargo  is  considered  not 
only  as  a  prohibition  to  depart,  but  an  exclusion  of  ships  from 
entering  the  ports;  and,  in  either  case,  is  a  just  cause  of 
abandonment.  {Park,  78.  Lex  Mer.  4th  ed.  268.)  Unless, 
therefore,  there  is  some  special  clause  in  the  policy,  to  restrain 
the  general  words,  they  must  be  considered  as  protecting  the 
insured  in  this  case. 

The  printed  clause  is,  "  to  be  free  from  any  loss  which  may 
arise,  in  consequence  of  a  seizure  or  detention  for,  or  on  ac- 
count of,  any  illicit  or  prohibited  trade."  Here  was  no  attempt 
to  trade  ;  the  going  with  goods  from  England  to  France  was  not 
voluntary,  but  resulting  from  the  capture.  The  plaintiff  cannot 
be  said  to  have  violated  the  true  spirit  and  meaning  of  the 
French  ordinance ;  for  where  a  person  is  compelled  by  superior 
force,  to  do  a  certain  act,  he  cannot  be  said  to  be  guilty  of  an 
offence.  Necessity  always  excuses,  in  cases  of  insurance. 
The  insured,  therefore,  cannot  be  said  to  come  within  the 
printed  clause,  as  to  illicit  trade. 

Then,  what  is  the  meaning  of  the  written  clause,  as  to  being 
turned  away  1     It  must  refer  to  a  case  of  blockade ;  the  bel- 
ligerent ships  always  endorse  on  the  register,  the  words  "  turned 
away." 
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Hoffman.     This  point  is  not  disputed.  ALBANY, 

Feb.  1808. 

Jones.     We  contend,  then,  that  the  arrest,  at  the  mouth  of  sfeyer 

the  Garonne,  and  the  denial  of  liberty  to  land  the  cargo,  v- 

created  a  just  cause  of  abandonment,  and  that  all  the  sub-  iKS.  company 

sequent  proceedings,  which  were  a  consequence  of  the  Vessel's  f  *  92  1 
being  ordered  away,  were  at  the  risk  of  the  defendants. 

Hoffman  and  Harison,  contra.  Though  the  right  to  claim 
an  average  loss  is  not  disputed,  it  is  necessary  to  decide  on  iis 
extent,  or  the  principle  by  which  it  is  to  be  computed. 

As  to  the  abandonment.  Every  nation  or  sovereign  has  a 
right  to  allow  or  refuse  trade  with  other  nations,  except  on 
certain  terms  or  conditions.  This  right  may  be  exercised 
illiberally,  or  improperly ;  still  the  nation  is  to  judge  as  to  the 
propriety  of  the  measure,  and  is  not  accountable  to  any  other 
for  its  conduct.  The  insured,  after  the  capture,  knowing  of 
the  prohibition  of  the  French  government,  was  not  bound  to 
proceed  to  France,  but  might  have  put  an  end  to  the  voyage. 
If  the  French  had  seized  the  vessel  for  illicit  trade,  would  it  not 
have  been  within  the  clause  contained  in  the  policy  ?  But  the 
vessel  was,  in  fact,  restored  and  in  the  possession  of  the  master, 
in  May,  1804,  so  that  the  abandonment  could  not  be  made  on 
account  of  any  arrest  or  seizure.  If  the  insurer  is  to  be  made 
answerable  for  a  total  loss,  as  a  consequence  of  the  capture,  then 
the  clause  in  the  policy  against  abandonment,  in  case  of  capture, 
until  after  condemnation,  would  be  nugatory.  The  question, 
then,  is  reduced  to  this,  whether  a  mere  denial  of  entry,  or  to 
trade,  at  the  port  of  delivery,  is  a  peril  within  the  policy.  The 
right  of  the  French  government  to  refuse  an  entry  to  vessels, 
so  circumstanced,  is  not  to  be  controverted  here.  In  the  case 
of  Suydam  fy  Wyckoff  v.  The  Marine  Insurance  Company, 
'I  Johnson,  181.)  it  was  decided,  that  a  denial  of  entry  at  St. 

ago  de  Cuba  was  not  a  peril  within  the  policy.  The  same 
principle  is  recognized  in  Schmidt  v.  The  United  Insurance 
Company.  (1  Johnson,  249.)  The  refusal  may,  perhaps, 
excuse  a  deviation,  in  going  to  another  port,  on  the  ground  of 
necessity;  but  the  insured  take  upon  themselves  the  risk  of  ,;  % 

the  right  to  trade.     There  is  not  a  case  to  be  found,  where  it  " 

has  been  decided,  that  a  denial  of  entry,  or  to  trade,  was  a 
ground  for  abandonment.  If,  then,  the  refusal  of  an  entry,  or 
&  permission  to  trade,  is  not  a  peril  within  the  policy,  the 
capture,  or  its  consequences,  will  not  vary  the  question. 
[Scott  v.  Thompson,  1  Bos.  fy  Pul.  N.  S.  181.) 

*  Jones,  in  reply.     A  refusal  of  an  entry  is  a  refusal  to  permit         [  *  93 
the  goods  to  be  landed.     If  they  cannot  be' landed,  the  voyage 
18  defeated  and  lost,  without  any  fault  of  the  insured,  who  has 
i  right,  therefore,  to   abandon.     In   the  case  of  Suydam    fy 
Wyckoff  v.   The  Marine  Insurance  Company,  it  was  admitted, 
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ALBANY,     that  the  trade  with   Cula,  a  Spanish  colony,  was    general^ 
^^JfJ^  prohibited ;  and  Mr.   Justice  Livingston,  who  appears  to  have 
Speyer       had  serious  doubts,  decides  on  the  circumstances  of  that  case, 
N  w^York    wmcn  are  different  from  the  present. 

Ins.  Company.  The  true  meaning  of  the  clause  relative  to  capture  is,  that, 
in  that  event,  the  insured  is  to  wait  the  decision  of  the  court, 
and  not  abandon,  unless  there  be  a  condemnation.  If  carried 
to  the  extent  contended  for  by  the  other  side,  the  insured  could 
not  abandon,  if  the  vessel  had  been  released  after  a  capture,  even 
though  she  should  be  afterwards  lost  by  the  perils  of  the  sea.  I* 
does  not  appear,  from  the  case,  that  the  insured  had  any  knowl- 
edge of  the  French  decree.  Even  had  it  been  known,  it  was 
feirly  to  be  presumed,  that  it  would  never  receive  so  monstrous  a 
construction,  as  to  exclude  vessels  bound  direct  from  theUnited 
States  to  France,  that  had  been  forcibly  carried  into  England. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  This 
policy  is  stated  to  be  the  usual  printed  cargo  policy,  and,  con- 
sequently, as  I  understand  it,  contains  the  usual  printed  clause, 
"  To  be  free  from  any  loss  which  may  arise,  in  consequence  of 
a  seizure,  or  detention  for,  or  on  account  of  any  illicit  or  pro- 
hibited trade."  It  was  upon  this  clause,  that  the  court  de- 
termined, in  the  case  of  Suydam  fy  Wyckoff  v.  The  Marine 
Insurance  Company,  (1  Johnson,  181.)  that  the  denial  of  an 
entry  at  St.  Jago,  the  port  of  destination,  was  not  a  loss 
within  the  policy.  The  policy  before  us  has  also  another  clause, 
of  some  moment  in  the  present  case,  and  that  is  a  warranty, "  not 
to  abandon,  if  turned  away,  nor  if  captured,  until  condemned." 
It  seems  to  be  agreed,  that  the  turning  away  here,  applies  only  to 
the  case  of  a  blockade ;  and  we  may  waive  any  consideration  of 
f  #  94  ]  that  part  of  the  warranty.  The  question,  *then,  is,  whether, 
under  the  operation  of  these  two  clauses  of  the  policy,  the  plain- 
tiff had  a  right  to  abandon,  in  consequence  of  the  proceedings  at 
Bourdeaux,  and  to  claim  a  total  loss,  as  for  a  loss  of  voyage. 
I  cannot  distinguish  this  case  from  that  of  Suydam  fy  Wyckoff 
v.  The  Marine  Insurance  Company.  Here  was  a  seizure  and 
detention,  a  prohibition  to  enter,  and  a  turning  away,  for 
illicit  or  prohibited  trade  ;  and  this  was  the  very  case  excepted 
by  the  policy  from  the  rule.  The  reason  and  grounds  of  this  pro- 
hibition are  not  open  for  investigation.  The  plaintiff  assumed 
the  risk  of  such  a  peril  upon  himself.  What  would  have  been  the 
effect  of  the  prohibition  without  such  a  special  clause  in  the 
policy,  is  another  question,  on  which  I  give  no  opinion.  The  de- 
cision in  Suydam  fy  Wyckoff  v.  The  Marine  Insurance  Company, 
was  founded  on  this  special  warranty  in  the  policy,  and  I  form 
my  present  opinion  upon  the  ground  of  this  special  provision. 
But  it  id  con  tended,  that  the  prohibition  and  turning  away  from 
Bourdeaux.  were  in  consequence  of  the  British  capture.  If  tnia 
be  admitted,  it  was  not  a  case  for  abandonment ;  for  no  abandon- 
ment was  to  be  made,  in  case  of  capture,  until  condemnation.  In 
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my  opinion,  then,  the  plaintiff  has  precluded  himself  from  turning 
this  case  into  a  total  loss,  and  is  entitled  only  to  claim  a  partial 
loss,  for  expenses  and  average,  to  be  computed  from  the  capture, 
until  the  arrival  at  Bourdeaux ;  and  a  reference  must  be  made 
to  proper  persons  to  adjust  and  report  the  amount  for  which 
judgment  is  to  be  rendered.  The  defendant  cannot  be  re-r 
sponsible  for  subsequent  events.  The  risk  terminated  at 
Bjurdeaux,  for  the  policy  did  not  provide  for  a  continuation 
of  risk,  in  case  of  a  prohibition  to  enter,  founded  on  an  illicit 
trade,  nor  for  leave  for  the  plaintiff  to  go  elsewhere.  The 
prohibition  to  enter,  under  the  special  provision  in  the  policy, 
was  equivalent  to  an  actual  termination  of  the  risk,  by  the 
landing  of  the  goods.  The  policy  had  completely  spent  itself, 
when  the  prohibition  intervened.  The  plaintiffs  are  to  answer 
only  for  the  previous  losses. 

Judgment  for  the  plaintiff,  for  a  partial  loss. 


ALBANY. 

Feb.  1808. 

TlLLOTSON 
V. 

Cheetham. 


*Tillotson  against  Cheetham. 

COLDEN,  at  the  last  term,  in  behalf  of  the  plaintiff,  moved 
to  amend  the  record  in  this  cause,  1.  By  inserting  the  words, 
<;at  the  city-hall,  in  the  city  of  New-  Yorlc"  in  the  memorandum, 
next  after  the  words,  "before  the  justices,  &c,  of  the  same 
people,"  and  striking  out  the  word  "  here,"  after  "  brought." 
2.  By  striking  out  of  the  imparlance  "  November  in  November," 
aiid  the  words,  "  in  the  year  one  thousand  eight  hundred  and 
six"  and  inserting  the  words,  "  February  in  this  same,"  between 
the  words  "of"  and  "term."  3.  By  striking  out  of  the  de- 
fault, and  interlocutory  judgment,  the  words,  "  in  proper  person, 
anddefends  the  wrong  and  injury  when,"  &c,  and  substituting, 
"although  at  that  day  solemnly  demanded,  came  not,  nor  does 
he  say  any  thing;"  and  for  the  word  "whereupon,"  the  word 
"wherefore."  4.  By  striking  out  of  the  first  continuance,  the 
words,  "  and  the  said  defendant  in  his  proper  person."  He 
proposed  several  other  amendments  of  a  similar  nature ;  but 
.the  principal  one  was,  the  alteration  from  November  to  Februa- 
ry term,  in  the  imparlance.  He  said,  that  these  amendments 
were  all  formal,  and  in  those  parts  of  the  record,  which  are 
supposed  to  be  entered  by  the  clerk.  He  cited  Col.  cases,  41. 
45.  2  Tidd's  Prac.  644,  645.  1  Salk.  270.  3  Term,  659. 
749.    2  Lev.  22. 

Baldwin,  contra,  read  an  affidavit,  stating,  that  a  writ  of 
error  had  been  brought  by  the  defendant,  on  the  record  to  the 
Court  for  the  Correction  of  Errorsrwhich  had  been  duly  return- 
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After  an  assign- 
ment of  errors, 
and  joinder,  ir 
the  Court  for  the 
Correction  ol 
Errors,  this 
court,  on  mo* 
tion.  will  amend 
the  original  rec- 
ord in  matters 
of  form,  for  the 
original  record 
remains  here, 
the  transcripl 
only  beina;  sen! 
up  with  the  writ 
of  error,  [a) 

(a)  Pease  et  al.  v 
Morgan,  7  Johns 
Rep.  Aiti.  Reic  v 
Barker,  2  Coto 
Rep.  408. 
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ed  in  February ',  1797,  with  a  transcript  of  the  record  annexed, 
and  filed  with  the  clerk  of  the  Court  of  Errors ;  that  errors  had, 
thereupon,  been  assigned  generally,  and  specially,  by  the  plain- 
tiff in  error;  and  that,  among  other  errors,  so  assigned,  were 
those  which  the  plaintiff  in  this  cour^  now  wished  to  amend  ; 
that  there  had  been  a  joinder  in  error,  by  the  defendant  in  that 
court,  in  which  he  alleged,  that  there  was  no  error  in  the  record 
*and  proceedings ;  and  that,  according  to  the  practice  of  the 
Court  of  Errors,  a  case  was  prepared,  printed  copies  of  which 
were  delivered  to  the  judges  of  that  court,  and  a  day  assigned 
for  the  hearing  of  the  cause,  but  on  account  of  the  pressure 
of  business  before  the  court,  it  did  not  come  on  to  be  heard. 
He  contended, 

1.  That  by  the  common  law,  no  such  amendments  of  the 
record  could  be  made,  after  the  term  in  which  the  record  was 
made  up.  (Black.  Co  mm.  407.)  By  the  statute  of  jeofails, 
(Laws  N.  Y.  v.  1.  p.  127.)  amendments  may  be  made  "  as  long 
as  the  record  and  process  remain  before  the  court."  By  the 
writ  of  error,  the  record  is  removed  from  this  court  to  the 
Court  of  Errors.  It  is  true,  a  transcript  only  is  sent  up  ;  but,  in 
judgment  of  law,  that  is  the  record.  ( Wolfe  v.  Horton,  3  Caines, 
87.)  The  words  of  the  act,  declaring  that  the  record  may  be 
amended,  as  long  as  it  remains  before  the  court,  supposes  that  it 
may  be  removed.  The  transcript  before  the  Court  of  Errors 
is  always  regarded  as  the  record  itself.  (Rex  v.  North,  2  Salk. 
565.)  .  The  original  record  is  kept  by  this  court  to  prevent  its 
being  lost,  and  for  the  purpose  of  executing  the  judgment  of 
the  Court  of  Errors  ;  but,  for  every  other  purpose,  the  transcript 
's  considered  as  the  record  removed  from  the  court  below. 

2.  Admitting  that  this  court  has  power  to  amend  the  record, 
the  plaintiff  is  too  late  in  the  application,  after  having  pleaded, 
in  the  court  above,  in  nullo  est  erratum,  thereby  admitting  the 
record  to  be  perfect.  (1  Salk.  269,  270.  1  Johnson,  493.) 
He  cannot  now  allege  diminution.  Alleging  diminution  is 
merely  for  the  purpose  of  supplying  defects  ;  but  after  a  join- 
der in  error,  you  cannot  allege  defects  in  the  record,  and  pray 
a  certiorari.  A  certiorari  is  to  obtain  copies  of  the  proceedings 
not  contained  in  the  general  record.  Diminution  cannot  be 
alleged,  because  there  are  matters  erroneously  stated  on  the 
record ;  for  this  would  be  allowing  the  party  to  question  the 
truth  of  the  record;  and  you  cannot  allege  diminution,  con- 
trary to  the  record  that  is  certified.  (2  Bac.  Abr.  469.  Error, 
E.  Roll.  Abr.  764.  2  Roll.  Rep.  200.  353.)  Where  some 
part  of  the  proceedings  are  omitted,  amendments  may  be  made, 
and  a  certiorari  awarded  for  that  purpose  ;  but  nothing  can  be 
returned  that  is  inconsistent  *with  the  first  record.  In  the  case 
of  Petrie  v.  Hannay,  (3  Term,  59.)wrhich  is  the  strongest  case  to 
be  found  in  favor  of  amendments,  there  was  a  mere  slip  of  the 
clerk,  in  not  entering  up  the  judgment  on  the  second  plea. 
In  Price  v.  Evers,  (Cole.  Cases,  41 .)  the  Court  of  Errors  amend 
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ed  the  transcript,  and  remitted  it  to  this  court,  that  the  record 
here  might  be  amended  in  the  same  manner. 

4.  Again,  there  is  nothing  in  this  court  to  amend  by ;  and 
amendments  are  never  allowed,  unless  there  be  something  by 
which  they  may  be  made.  It  would  be  unreasonable  to  allow 
the  record  to  be  amended,  so  as  to  defeat  the  writ  of  error, 
and  throw  the  costs  upon  the  plaintiff  in  error :  and  how  is 
this  amended  record  to  be  sent  to  the  Court  of  Errors  ?  If 
there  be  a  new  transcript,  there  will  then  be  two  records  be- 
fore that  court ;  and  which  of  them  is  to  be  n  garded  as  the 
true  one  ? 

5.  If  the  errors  be  merely  formal,  as  is  alleged,  then  there 
is  no  need  of  amending  the  record,  for  errors  in  form  are  cured 
by  the  statute  of  jeofails,  and  may  be  amended,  or  disregarded, 
by  the  court  into  which  the  record  has  been  removed.  Again, 
if  this  court  can  amend  its  errors,  in  cases  like  the  present, 
there  will  be  no  use  of  a  court  for  the  correction  of  errors  ; 
and  what  is  to  prevent  this  court  from  amending  the  record,  in 
matters  of  substance,  as  well  as  of  form  ? 

Colden,  in  reply.  The  record  always  remains  in  this  court ; 
for,  by  the  statute,  {Laws  N.  Y.  v.  1.  p.  184.)  a  transcript 
only  is  sent  up  to  the  Court  of  Errors.  It  is  never  too  late  to 
make  an  application  to  amend,  until  after  judgment  in  error. 
There  are  numerous  cases,  in  the  books,  of  amendments,  allow- 
ed after  error  brought.  (3  Term,  349.  7  Term,  474.  2  Bur- 
row,  2730.)  The  case  of  Tally  v.  SparJces  and  others  (2  Ld. 
Raym.  1570.  S.  C.  2  Str.  867.)  is  strongly  in  point.  In  that 
case,  there  was  a  writ  of  error  from  the  Court  of  K.  B.  to  the 
Exchequer  Chamber,  and  when  the  court  were  ready  to  give 
judgment,  it  was  moved  to  amend  the  record ;  but  the  court 
said,  that  it  could  not  be  done,  and  that  it  must  be  amended 
in  the  K.  B.  A  motion  was  afterwards  made,  in  the  Court 
*of  K.  B.,  to  amend  the  record,  and  it  was  objected,  that  the 
record  was  not  in  the  K.  B.,  but  had  been  removed  into  the 
Exchequer  Chamber  ;  that  it  was  not  a  clerical  mistake,  but  an 
error  in  matter  of  judgment,  and  that  the  application  was  too 
late,  after  the  cause  had  been  twice  argued  in  the  Exchequer 
Chamber ;  but  the  Court  of  K.  B.  overruled  all  these  objec- 
tions, and  allowed  the  amendments ;  and  at  the  next  term,  the 
transcript  was  amended  by  the  record  in  the  K.  B.  and  the 
judgment  affirmed.  The  court  will  always  intend,  that  the 
entries  on  the  roll  are  made  by  the  clerk,  and  that  he  has 
minutes,  by  which  the  amendments  can  be  made. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  This  is  a 
motion  for  leave  to  amend  the  record  of  judgment,  upon  the 
execution  of  a  writ  of  inquiry  of  damages,  in  this  cause.  The 
Goal  judgment  was  given  in  November  term,  1806,  and  a  writ 
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of  error  was  thereupon  issued,  and  in  February,  1807,  dulj 
returned  into  the  Court  of  Errors,  with  a  transcript  of  the  record 
annexed.  At  the  last  session  of  the  Court  of  Errors,  errors 
were  assigned,  and  among  others,  that  by  the  record,  it  appear- 
ed, that  an  imparlance  was  given  to  the  defendant,  and  a  con- 
tinuance entered  from  November  term,  1805,  to  November  term, 
1805,  before  the  court  at  Albany,  and  that  interlocutory  judg- 
ment was  then  and  there  entered.  To  this  assignment  of  er- 
rors, a  joinder  was  put  in,  alleging,  that  there  was  no  error,  and 
in  this  situation,  the  cause  stood  in  the  Court  of  Errors,  at  the 
time  of  making  the  present  motion. 

It  is  evident,  that  the  record  itself,  in  judgment  of  law,  as 
well  as  in  fact,  remains  in  this  court,  and  that  only  a  transcript 
is  sent  up  with  the  writ  of  error.  This  is  the  direction  of  the 
act,  organizing  the  Court  for  the  Correction  of  Errors.  (Laws 
N.  F.  v.  1.  p.  184.)  This  court  may,  therefore,  amend  the 
original  record,  notwithstanding  a  transcript  of  it  is  in  the  court 
above,  and  in  the  case  of  Tulley  v.  Sparlces,  (2  Ld.  Raym. 
1570.  2  Str.  869.)  it  was  not  only  so  ruled  in  the  Court  of 
K.  JB.,  after  solemn  argument,  *but  the  amendment  was  made, 
in  matter  of  form,  after  argument  upon  joinder  in  error,  in  the 
court  above,  and  with  the  unequivocal  approbation  of  that  court, 
who  allowed  the  transcript  to  be  amended,  according  to  the 
amended  record  in  the  K.  B.  That  case  is  so  perfectly  in  point, 
that  it  seems  to  me  to  put  an  end  to  all  doubt  about  the  pro- 
priety of  granting  the  present  motion.  The  case  of  Grenville 
v.  Smith,  (Cro.  Jac.  628.)  and  the  several  cases  cited  in  1  Roll. 
Abr  208.  I.  45.  50.  and  209.  /.  15.  25.  prove,  that  this  decision 
in  Lord  Raymond  was  in  strict  conformity  with  the  ancient 
practice,  and  that  the  Court  of  Errors  used  to  give  the  like 
effect  to  amendments.  The  subsequent  cases  of  Petrie  v. 
Hannay,  of  Doe  v.  Perkins,  (3  Term,  659.  749.)  and  of  the 
Lessee  of  Lawlor  v.  Murray,  (Schoales  fy  Lefroy,  75.)  show 
that  the  practice  is  still  familiar  under  the  English  law,  after 
error  brought,  and  after  issue  joined  in  the  Court  of  Errors. 
This  practice  of  amendment  rests  in  the  sound  discretion  of 
the  court,  and  is  extremely  conducive  to  the  furtherance  of  jus- 
tice. It  would  be  disgraceful  to  our  judicial  proceedings,  if 
mere  clerical  mistakes,  in  matters  of  form,  were  not  susceptible 
of  a  ready  redress,  or  if  they  were  permitted  to  defeat  a  recov- 
ery, upon  the  merits  of  a  cause.  The  Court  for  the  Correction 
of  Errors,  under  the  influence  of  a  liberal  disposition  to  correct 
mistakes  in  form,  permitted  even  the  transcript  of  a  record  to 
be  amended  in  that  court,  and  directed  the  amended  transcript 
to  be  sent  to  this  court,  to  the  end,  that  the  original  record 
remaining  here  might  be  amended.  (Price  v.  Evers,  Cole- 
man's Cases,  41.) 

The  court  are  of  opinion,  accordingly,  that  the  motion  ought 
to  be  granted,  upon  the  payment  of  the  costs  of  this  motion  ; 
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sequence  of  the  amendment,  upon  payment,  also,  of  the  costs  >T^Jf^lx 

in  error.  Powell 

Rule  granted.  „  v- 

°  Brown. 


*Powell  against  J.  Brown,  r*100  1 

THIS  was  an  action  of  assumpsit.  The  declaration  con-  in  an  action  of 
tained  three  counts.  The  first  count  stated  that,  on  the  28th  ^XaUon  th* 
June,  1804,  and  before  that  time,  and  until  the  death  of  stated,  that  the 
one  Watson  Brown,  the  plaintiff,  one   Israel  Underhill,  and  plaintiff  and  u. 

.,         .,    Txr.  n  r        .    .  -,  '.  and    W.    were 

the  said  Watson  Brown,  were  joint  owners  of  a  certain  sloop,  joint  owners  of 
or  vessel,  called  the  Rising  Sun;  that  the  plaintiff,  the  said  */eT^  vtehs; 
UnderhiH  and  W.  Brown,  agreed  together  that  they  should  be  cargo,  then  on  a 
sharers  in  the  earnings  and  profits,  losses  and  expenses  of  the  d,sIant  v?v.a?.e' 

....  i      r  i  V  .         and  were  ioniilv 

said  vessel,  in  a  voyage  about  to  be  prosecuted,  in  proportion  interested     in 

to  their  respective  interests  in  the  said  vessel,  her  outfits  and  ^  thea™"J^ 

cargo ;  which  agreement  continued  in  force,  until  the  death  of  the  voyage, 

of  the  said  TV.  Brown.     That  the  said  vessel,  in  pursuance  of  °£  wh,ch  vessel, 

,  -iii  t  w-   was    a,so 

the  said  agreement,  sailed  on  the  proposed  voyage  to  parts  master ,and  died 

beyond  the  seas,  the  said  TV.  Brown  being  master ;  and  while  ^"""^aiuf  Vthat 
prosecuting  the  voyage,  the  said  TV.  Brown,  the  master,  died  after  the  death 
on  the  10th  November,  1804,  at  Matanzas.     That  after   the  °fJY;t  th*  d?,; 

j      l      r  trr    r*  i  i    r  •  •  iendant,    ».,  Ill 

death  of  TV.  Brown,  on  the  2d  January,  1805,  in  consideration,  consideration 
that  the  plaintiff  ha  1  undertaken,  promised,  and  agreed  to  and  ^x^d  under- 
with  the  defendant,  that  the  defendant  should  receive  from  taken  und 
him,  the  plaintiff,  the  effects  of  the  said  TV.  Brown,  in  the  said  E^J0^ 
sloop,  and  her  earnings,  in  like  manner  as  the  said  TV.  Brown  he,  the  defend- 
would  have  been  entitled  to  receive  them  pursuant  to  the  said  ee^from  tim 
agreement,  between  the  owners,  and  in  consideration  that  the  plaintiff,  th- 
plaintiff  had  agreed  with,  and  promised  the  defendant,  to  ac-  ^cc^e  Vessel', 
count  to  the  defendant,  respecting  the  said  vessel,  her  profits  and  her  earn- 
ed earnings,  loss  and  expenses,  in  the  #same  manner,  as  he  [  *  101  1 
was  bound  by  the  said  agreement  between  the  owners  of  the  inss    in     v£? 

•  •  .      J  °      .  .  .     TI7    n  i         i    /•      i  manner  as  W. 

said  vessel,  to  account  to  the  said  TV.  Brown,  the  defendant  was  entitled  to 
undertook,  promised  and  agreed  to  and  with  the  plaintiff,  to  re<*eive    them. 

•»!•!  i  n  xi  ij    according       to 

pay  nun  any  demands,  or  sums  of  money  that  were  due  and  the  agreement 
owing  from  the  said  TV.  Brown,  at  the  time  of  his  death,  to  ^°"fdthm°r^; 
the  plaintiff,  and  which  are  yet  due  and  unpaid,  and  also  any  sideration  that 
demands  which  the  plaintiff  had  against  the  share  or  part  of  JJ^^IJ^ 
the  said    TV.  Brown,  in  the  said  vessel.     It  was  then  stated,  defendant  to ao- 

eount  with  the 
defendant,  for  the  said  vessel,  her  earnings,  profits,  and  losses  in  like  manner  as  he  was  bound  to  do  to 
W.,  the  defendant  undertook  and  promised  to  pay  to  the  plaintiff,  any  demands  or  sums  of  money  due  and 
J*uir  from  W.  to  the  plaintiff,  at  the  time  of  W/s  death,  and  also  any  demands  which  the  plaintiff  had  asrainst 
tne  share  of  W.  in  the  vessel ;  and  the  declaration  set  forth  a  certain  debt  due  from  W.  to  the  plaintiff,  &r., 
wd  averred,  that  the  plaintiff  was  always  ready  to  perform  his  part  of  the  agreement.  On  a  demurrer  to  the 
declaration,  it  was  held  to  be  bad.  as  it  did  not  set  forth  a  sufficient  consideration  for  the  promise  of  the  de- 
fendant. 
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Albany,  that  TV.  Brown,  in  his  life-time,  to  wit,  on  the  28th  June,  1804> 
v^^|^  made  and  delivered  to  the  plaintiff,  a  promissory  note,  for  700 
Powell  dollars,  payable  four  months  after  date,  which  was  due  and 
unpaid,  at  the  time  of  his  death,  and  still  remained  unpaid, 
of  which  the  defendant,  after  the  death  of  W.  Brown,  had 
notice,  and  by  reason  of  the  premises,  the  defendant  became 
liable :  in  consideration  whereof,  he  undertook  and  promised 
to  the  plaintiff  to  pay  to  him  the  said  700  dollars,  &c,  and  the 
plaintiff  avers  "that  he  hath,  at  all  times,. been  ready  and 
willing,  well  and  faithfully,  to  perform  all  things  on  his  part 
by  the  said  agreement,  so  made  as  aforesaid,  between  him  and 
the  defendant,  to  be  done  and  performed." 

The  second  and  third  counts  were  like  the  first,  varying 
only  in  the  description  of  the  sums  due  from  W.  Brown,  to 
the  plaintiff,  with  a  common  conclusion.  To  this  declaration 
the  defendant  demurred,  and  the  plaintiff  joined  iii  demurrer. 

P.  W.  Radcliff,  in  support  of  the  demurrer.  1.  No  suffi- 
cient consideration  is  set  forth  in  the  declaration,  to  support 
the  assumpsit  of  the  defendant.  The  agreement  is  not  stated 
to  be  in  writing,  nor  was  it  necessary  to  aver  it  to  be  so ;  and 
though  presumed  to  be  in  writing,  yet  the  plaintiff  is  bound  to 
set  forth  a  sufficient  consideration  also  in  writing.  {Lansing 
v.  M'Killip,  3  Caines,  286.  5  Term,  582.  5  East,  10.  22.) 
To  make  a  good  consideration  for  the  promise,  there  must  be 
some  benefit  to  the  defendant,  or  some  detriment  to  the  plain- 
tiff. It  does  not  appear  in  what  manner  the  plaintiff  was  to 
accqunt  to  Watson  Brown,  nor,  consequently,  to  the  defendant, 
I  *  102  ]  nor  that  he  ever  did  account ;  *and  non  constat,  that  Watson 
Brown  had  any  effects  in  the  vessel,  or  that  there  were  any 
earnings,  or  that  the  defendant  would  be,  in  any  way,  benefited. 
Besides,  the  plaintiff  promised  what  he  had  no  legal  power 
to  perform,  for  the  personal  effects  of  Watson  Brown,  at  his 
death,  belonged  to  his  personal  representatives,  so  that  the 
plaintiff  could  have  no  control  over  them.  (1  Lev.  262.) 
Again,  it  does  not  appear  that  any  detriment  has  resulted,  or 
could  result,  to  the  plaintiff,  or  that  he  has  foreborne  against 
Watson  Brown,  or  his  representatives,  or  that  he  has  relin- 
quished any  right.  (Comyn's  Dig.  Action  on  the  Case,  B.  1. 
Plead.  C.  62.) 

2.  The  promise  of  the  defendant  is  void  for  uncertainty.  It 
is  too  general  and  indefinite.  (2  Lev.  152.)  It  does  not  ap- 
pear in  what  proportion,  Watson  Brown  was  entitled  to  receive 
the  earnings  and  profits.  Again,  the  promise  is  void,  for  want 
of  mutuality.  The  promise  of  the  defendant  is  not  to  pay  a 
certain  and  specific  debt  of  another,  but  to  substitute  himself 
in  the  place  of  the  other,  so  as  to  be  liable  for  all  his  debts, 
without  knowing,  or  having  the  means  to  know,  the  amount 
of  them. 
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3.  If  the  promises  are  valid  and  binding,  still  they  can  be 
enforced  only  in  a  court  of  equity.  It  is  sufficient,  if  a  part 
only  of  the  agreement  is  cognizable  in  that  court,  for  the  whole 
must  be  taken  together.     (2  Ventris,  223.     7  Term,  203.) 

4.  If  the  promises  were  valid  at  law,  still  the  promise  of  the 
plaintiff  was  precedent ;  and  it  was  necessary  for  him  to  aver 
and  prove  a  performance  on  his  part.  (1  Salk.  112.  Doug. 
684.  4  Term,  761.  7  Term,  123.  1  Saund.  320.  1  John- 
son, 148.  2  Johnson,  207.)  The  promises  were,  at  least,  mutual 
and  concurrent.  The  plaintiff  must  aver  every  thing  necessary 
to  maintain  his  action ;  and  if  he  does  not,  it  may  be  taken 
advantage  of,  on  a  general  demurrer.  (1  H.  Black.  123.  1 
Johnson,  207.) 

5.  The  breach  in  the  declaration  is  not  well  assigned.  The 
breach  must  correspond  with  the  assumption.  All  the  facts 
slated  in  the  declaration  must  be  disposed  of  in  the  breach.  A 
non-performance  of  the  whole  must  be  alleged,  or  a  performance 
in  part  admitted,  and  a  want  of  a  performance  of  the  residue 
alleged.  (Comyn's  Dig.  Pleader,  c.  44.  47,  48.  2  V.  2,  3.) 
In  the  breach,  no  notice  is  taken  of  the  defendant's  promise  to 
pay  the  charges  against  Watson  Brown's  share  of  the  vessel. 

*Hawes  and  Colden,  contra.  The  authorities  which  have 
been  cited,  are  not  disputed ;  the  only  question  is  as  to  their 
application.  1.  The  principal  point  is,  whether  there  was  suffi- 
cient consideration  for  the  defendant's  promise.  In  considera- 
tion of  the  money  agreed  to  be  paid  by  the  plaintiff,  the  de- 
fendant agreed  to  pay  the  debts  of  Watson  Brown.  This  might 
be  beneficial  to  the  defendant.  It  is  enough,  if  it  might  be  so ; 
for  the  defendant  made  his  calculation  on  the  ground  of  a 
probable,  or  supposed  benefit.  Again,  it  would  be  detrimental 
to  the  plaintiff;  for  he  would  be  liable  to  the  representatives 
of  Watson  Brown,  for  his  share,  or  to  his  partner.  No  matter 
whether  the  plaintiff  can  legally  perform  his  promise,  or  not, 
for  the  defendant  can  compel  a  performance. 

2.  A  promise  to  account  for  the  debt  of  another  is  not  void, 
for  uncertainty.  It  is  enough,  that  the  amount  may  be  made 
certain. 

3.  It  is  no  objection  to  the  consideration  of  a  promise,  nor 
does  it  destroy  the  effect  of  such  consideration,  that  it  must  be 
enforced  in  equity.  A  liability  to  pay,  or  to  account,  in  a 
court  of  equity,  is  a  sufficient  consideration. 

4.  The  promises  were  entirely  independent.  The  promise 
of  the  defendant  did  not  depend  on  any  act  to  be  performed  by 
the  plaintiff.  No  averment  of  performance  was  necessary  on 
the  part  of  the  plaintiff.  In  consideration  of  the  plaintiffs 
promise  to  account,  the  defendant  promised  to  pay.  It  was  a 
promise  in  consideration  of  a  promise. 

5.  It  is  sufficient,  that  the  plaintiff,  in  the  breach,  alleges  the 
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non-performance  of  certain    things,  without  saying  that    th« 
others  have  been  performed. 

P.  W.  Radcliff,  in  reply,  observed,  that  there  could  be  no 
survivorship  in  the  vessel ;  nor  could  the  plaintiff  dispose  of  the 
share  of  Watson  Brown ;  that  the  possibility  of  a  benefit  to  one 
party,  or  of  detriment  to  the  other,  was  not  a  sufficient  con- 
sideration, but  that  such  benefit,  or  detriment,  must  be  certain 
and  inevitable  ;  that  if  the  plaintiff  had  paid  the  money,  or  ac- 
counted to  the  defendant,  *he  would  receive  it  to  the  use  of 
the  legal  representatives  of  Watson  Brown ;  and  that  the  doc- 
trine of  a  promise  in  consideration  of  a  promise,  had  long  since 
been  exploded. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  Several 
exceptions  on  the  argument  were  taken  to  the  substance  of 
this  declaration.  But,  for  the  purpose  of  expressing  the  opin- 
ion of  the  court,  it  is  unnecessary  to  state  any  other  than  the 
first,  viz.  That  the  plaintiff  has  not  set  forth  a  sufficient  consid- 
eration to  support  the  defendant's  promise.  The  only  considera- 
tion upon  which  the  defendant's  engagement  can  be  supported,  if 
at  all,  is,  that  the  plaintiff  was  to  account  to  him  for  such  share 
of  the  vessel,  cargo  and  profits,  as,  upon  a  final  settlement  of 
all  the  accounts  in  relation  to  them,  Watson  Brown  would  have 
been  entitled  to  receive,  in  case  he  had  survived  the  comple- 
tion of  the  voyage.  For  aught  that  appears,  no  liquidation  of 
these  accounts  has  ever  been  made ;  and  if  made,  it  does  not 
appear  that  Watson  Brown  was  entitled  to  receive  a  cent.  The 
vessel  may  have  perished  at  sea,  or  the  cargo  may  have  been 
lost,  or  some  other  disaster  may  have  occurred,  whereby  this 
adventure  has  been  rendered  a  losing  one.  The  considera- 
tion upon  which  an  assumpsit  is  founded,  must  be  either  for  the 
benefit  of  the  defendant,  or  to  the  trouble  or  prejudice  of  the 
plaintiff.  As  it  is  not  averred,  that  there  was  a  balance  due  to 
Watson  Brown,  it  is  to  be  taken  for  granted,  that  none  was  due ; 
it  is,  therefore,  impossible  that  the  plaintiffs  promise  could  pro- 
duce any  benefit  to  the  defendant.  There  is  nothing  to  show 
that  it  actually  did,  or  in  any  way  could,  occasion  any  loss  or 
trouble  to  the  plaintiff.  We  are  of  opinion,  therefore,  that 
there  is  no  consideration  in  this  case  for  the  defendant's 
promise ;  and  as  this  exception  goes  to  the  whole  ground  of 
the  plaintiffs  right  of  action,  there  must  be  judgment  for  the 
defendant. 

Judgment  for  the  defendant. 
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THIS  was  a  special  action  on  the  case.     The  declaration  jn  an  action  0f 
Has  in  substance  as  follows :  The  plaintiff  was  owner  of  the  trespass  on  tim 
American  ship,  the  Factor,  of  which  one  Caldwell  was  master,  against  theUfe- 
on.the  5th  June,  1805.     The  ship  was  then  lying  in  the  port  fendant,forput- 
of  New- York,  bound  on  a  voyage  to  Greenock  in  Scotland.  orln°American 
The  defendant,  (who  had  taken  a  passage  on  board  of  the  ship,)  vessel,    bound 
without  the  knowledge  or  consent  of  the  plaintiff,  as  owner,  or  y™k  to  slot- 
of  the  master,  and  contrary  to  the  express  orders  and  advice  of  i™?*      s°0i{s 
the  plaintiff,  and  of  the  master,  clandestinely  put  on  board  of  J^s  of  hreat 
the  ship  a  quantity  of  India  and    China  goods,  consisting  of  Britain,    were 
handkerchiefs,  teas  and  nankeens,  for  the  purpose  of  convey-  CeTng 'imported 
ing  the  same  to  Greenock,  there  to  be  by  the  defendant  taken  into  .that  coun- 
and  smuggled  on  shore,  contrary  to  the  commercial  laws  and  vessels,  incon- 
regulations  prevailing  at  Greenock:  the  defendant  well  know-  sequence      of 
ing,  at  the  same  time,  that  the  said  goods  and  articles  were,  by  plaintiff's  ves- 
the  laws   and  regulations  of  Great  Britain,  prohibited,  and  ?el  was  s«»zed 
deemed  contraband,  when  imported  into  the  said  port,  and  an(j  the' master 
city  of  Greenock,  in  any  American  ship,  or  vessel  belonging  to  compelled     to 
a  citizen  or  citizens  of  the  United  States,  and  well  knowing,  at  sumofamouey^ 
the  same  time,  that  the  said  goods  and  articles,  if  found  on  to  procure  her 
board  of  the  said  ship,  in  the  port  of  Greenock,  by  the  officers  beid^lnat  The 
of  the  customs  there,  would  be  liable  to  seizure,  and  in  conse-  action       was 
quence  thereof,  the  owner  of  the  said  ship  would  be  liable  to  here"  and  that, 
great  pains  and  penalties,  and  that  the  said  ship  would  also  eveQ    *f    *'« 
he  liable  to  seizure  and  condemnation.     The  ship  having  ar-  Jurisdiction,  "it 
rived  at  Greenock,  the  officers  of  the  customs  came  on  board,  w»s   to°  late> 
and  upon  searching  the  ship,  discovered  the  said  articles  of  ba^to  object  to 
merchandize,  concealed  in  the  possession  of  the  defendant,  and  j!je  jurisdiction, 
thereupon  seized  the  said  ship,  on  account  of  the  articles  being  for  a  nmv  u-lai" 
found  on  board,  in  consequence  of  which  seizure,  the  plaintiff,  in  the  _  defendant 
order  *to  procure  the  release  of  the  ship,  and  to  prevent  forfeit-       [  #  106  ] 
ure,  condemnation  and  loss  of  the  *aid  ship,  under  the  laws  and  cannot  object  to 
regulations  prevailing  at  Greenock,  was  under  the  necessity  of  action.  («)  The 
paying,  and  did  actually  pay,  or  cause  to  be  paid,  to  the  collector  [joufejs'?n  .  of 
of  the  said  port  of  Greenock,  the  sum  of  200/.  sterling,  and  was  that    she    did 
put  to  other  charges  and  expenses,  whereby,  &c.     The  defend-  £aiy    contra- 
ant  pleaded  not  guilty.     The  cause  was  tried  before  Mr.  Chief  the  vessel /and 
Justice  Kent,  at  the  New- York  sittings,  in  June,  1807.  lnat  u,e  vfs.el 

^  was    seized    in 

On  the  trial,  it  was  proved,  that  the  defendant,  when  the  consequence, 
ship  was  about  to  sail  from  New- York  for  Greenock,  engaged  aud  lherlcfJi 

k  mi  i-ii  •••!•!     mony     of     the 

per  passage.     The  master,  having  had  some  intimations,  which  master,  that  th* 
induced  a  suspicion  that  she  would  attempt  to  carry  prohibited  z°°,ds  so  car 

,  r.  -tin  •  ii  ried    were   con" 

goods,  expressly  cautioned  her  trom  putting  on  board,  or  at-  traband.  by  th« 

laws  of   Grrtax 
Britain,  were  deemed  sufficient  evidence,  in  this  case,  of  the  law  of  that  coun'ry 

(«  i  Sargent  v. ,  5  Coto.  Rep.  114,  115. 

85 


106 


CASES  IN  THE  SUPREME  COURT 


ALBANY. 

Feb.  1808 

/Smith 

v. 
Elder. 


[  *  107  J 


tempting  to  carry  with  her  to  Greenock,  any  goods  of  the 
produce  or  manufacture  of  India  or  China,  and  particularly  teas, 
nankeens  and  silks,  as  they  were  contraband,  by  the  laws  of 
Great  Britain,  and  would,  if  found  on  board,  in  Scotland, 
subject  the  vessel  to  seizure  and  condemnation.  On  the 
arrival  of  the  vessel  at  Greenock,  the  officers  of  the  customs, 
on  searching  the  ship,  found  in  the  defendant's  trunk  several 
rolls  of  nankeen  and  India  silk,  and  in  her  bed  thirty  pieces  of 
Bandana  handkerchiefs,  and  under  one  of  the  births  in  the 
state-room,  thirty  canisters  of  tea,  and  two  demijohns  of  liquors. 
The  ship  was  immediately  seized,  and  the  plaintiff  was  obliged 
to  employ  counsel,  and,  after  repeated  applications  at  the 
board  of  customs  at  Edinburgh,  the  vessel  was  liberated,  on 
the  payment  of  200/.  sterling,  and  all  fees,  after  being  detained 
twenty-five  days.  On  the  goods  being  found  in  the  possession 
of  the  defendant,  the  plaintiff  remonstrated  with  her  on  the 
impropriety  of  her  conduct,  upon  which  she  wrote  the  follow- 
ing paper,  addressed  to  the  master,  which  was  read  in  evidence 
on  the  trial :  "  As  the  ship  Factor  has  been  put  under  stop- 
page, on  account  of  sundry,  articles  of  contraband  goods 
being  found  on  board,  part  of  which  is  my  property,  and  was 
taken  on  board  without  #your  knowledge,  or  belief,  and  that 
you  had  repeatedly  put  the  question  to  me  whether  I  had 
any  thing  of  the  kind  on  board  or  not,  I  denied  having  any 
thing,  and,,  therefore,  oblige  my  heirs,  and  successors,  to  pay 
all  costs,  damages  and  expenses,  which  you  or  the  owner  of 
the  ship  shall  sustain,  on  account  of  the  said  goods  being 
found  on  board.  July  8th,  1805."  Signed  "  Anne  Elder." 
The  counsel  for  the  defendant  then  moved  for  a  nonsuit, 

1.  Because  the  declaration  was  for  a  tort,  and  the  evidence  was 
not  sufficient  to  prove  a  tort,  inasmuch  as  tort  or  misfeasance 
can  only  be  committed  in  contravention  of  the  law  of  nature, 
or  of  the  laws  of  the  country  in  which  the  suit  is  instituted. 

2.  As  by  the  paper  produced,  there  was  a  special  contract  for 
an  indemnification  by  the  defendant,  the  action  should  have 
been  brought  on  the  contract ;  but  the  judge  overruled  the 
objections. 

The  plaintiff  then  offered  in  evidence  of  the  revenue  laws  of 
Great  Britain,  as  stated  in  the  declaration,  a  printed  book, 
entitled,  "  The  Laiv  of  Shipping  and  Navigation,"  by  John 
Reeves,  Esq.,  printed  in  London,  as  containing  the  laws  on  the 
subject.  The  defendant's  counsel  objected,  that  such  evidence 
of  the  laws  of  Great  Britain  was  inadmissible. 

The  plaintiff  then  proved,  by  the  testimony  of  the  master, 
that  he  had  been  a  long  time  in  the  Greenock  trade,  and  had 
always  understood  and  believed,  that  it  was  contrary  to  the 
revenue  laws  of  Great  Britain  to  import,  in  American  bottoms, 
articles  of  the  description  above  stated,  and  that  the  importa- 
tion of  such  articles  would  subject  the  vessel  to  seizure  and 
condemnation ;  and  that  he  had  known  several  seizures,  foi 
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the  same  cause,  as  in  the  present  case.  The  plaintiff  would 
have  produced  further  parol  evidence  of  the  revenue  laws  of 
Great  Britain,  on  this  subject,  by  commercial  characters,  then 
in  court;  but  the  chief  justice  thinking  Reeves's  Law  of  Ship- 
•ping  and  Navigation  sufficient  for  the  purpose,  it  was  accord- 
ingly read  in  evidence ;  and  the  jury,  under  the  charge  of  the 
*judge,  on  the  whole  evidence,  found  a  verdict  for  the  plaintiff 
for  1,150  dollars. 

A  motion  was  made,  at  the  last  term,  to  set  aside  the  verdict, 
and  for  a  new  trial. 

T.  A.  Emmet,  for  the  defendant.  1.  The  act  done  by  the 
defendant  was  not  contrary  to  the  laws  of  this  country,  nor 
can  it  be  considered  as  unlawful  here ;  nor  was  the  damage  to 
the  plaintiff  a  consequence  of  the  unlawful  manner  of  doing 
an  act  in  itself  lawful.  There  has  been,  then,  no  tort ;  but  the 
declaration  is  for  a  tortious  act.  No  such  suit  can  be  main- 
tained, where  the  act  is  lawful,  or  where  there  is  nothing  un- 
lawful, or  improper,  in  the  manner  of  doing  the  act.  (2  Black. 
Com.  208.  System  of  Pleading,  459.  1  Com.  Dig.  Action  on 
the  Case,  B.  3.)  An  action  on  the  case  will  not  lie  for  an  act 
not  prohibited  or  unlawful,  though  it  may  prove  injurious  to 
the  party.  It  is  damnum  absque  injuria.  Again,  the  damage 
arose  out  of  this  state,  and  in  a  country  having  competent  tri- 
bunals to  afford  redress.  It  was  not  the  consequence  of  any 
thing  done  here  ;  for  it  was  the  carrying  the  goods  to  Greenock, 
that  produced  the  seizure  ;  if  the  vessel  had  been  lost,  or  had 
gone  to  Madeira,  no  injury  would  have  ensued.  The  damage, 
and  the  cause  of  damage,  both  arose  out  of  the  jurisdiction  of 
the  state.  No  action  on  the  case  will  lie,  for  any  act  done  in 
a  foreign  country,  unless  in  violation  of  some  personal  right,  or 
of  some  contract.  (2  Wils.  314.)  There  are  some  cases,  it  is 
true,  in  which  courts  have  taken  cognizance  of  actions  where 
the  damage  or  injury  complained  of  arose  out  of  their  jurisdic- 
tion ;  but  these  have  either  been  on  contracts,  or  where  a  tres- 
pass has  been  committed  in  a  country,  in  which  there  existed 
no  tribunal  to  afford  redress. 

Suppose  an  American,  in  London,  should  attempt  to  put 
toool  on  board  of  an  American  ship,  for  exportation,  and  the 
vessel  should  be,  in  consequence,  seized  and  condemned,  could 
an  action  be  brought  in  this  court  by  the  owner,  against  the 
person  who  had  violated  the  commercial  laws  of  Great  Britain  ? 
There  is  no  law  here,  against  carrying  India  or  other  goods  to 
England ;  and  where  there  is  no  law,  there  is  no  transgression. 
(2  Inst.  170.)  Again,  suppose  an  American  passenger,  *on 
board  of  an  American  ship,  should  take  English  goods  from 
England,  to  France,  and  the  vessel  should,  for  that  cause,  be 
seized  and  condemned  in  that  country,  would  any  action  lie, 
in  this  country,  against  the  party  ? 
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albany,  2.  There  was  no  competent  or  legal  proof  of  the  laws  oi 
Feb.  1808.  Great  Britain,  on  this  subject.  The  Taws  of  a  foreign  country 
Smith  cannot  be  taken  notice  of  by  the  courts  here,  unless  proved  by 
***■„  written  documents,  or  proper  witnesses.  (1  P.  Wms.  431 
Peake's  N.  P.  18.)  In  the  case  of  Bethlinck  v.  Schneider,  (3 
Esp.  Rep.  58.)  Lord  \Ke7iyon.said,  that  the  laws  of  a  foreign 
country  could  not  be  proved  by  persons  casually  picked  up  in 
the  street,  but  by  proof  duly  authenticated,  obtained  from  the 
country,  whose  laws  were  proposed  to  be.  proved.  He  men- 
tioned the  case  of  Morris,  who  married  the  daughter  of  Lord 
Baltimore,  in  Holstein,  in  which  the  laws  of  Holstein  were 
proved  by  documents,  properly  authenticated.  So  in  HuUe  v. 
Heigtman,  (4  Esp.  Rep.  79.)  Mr.  Justice  Le  Blanc  refused  to 
permit  the  laws  of  Denmark,  contained  in  a  written  ordinance, 
relative  to  seamen,  to  be  proved  by  the  Danish  consul.  In  the 
case  of  Kenney  v.  Vanhorne  and  Clarkson,  (1  Johnson,  385.) 
decided  by  this  court,  the  distinction  in  the  English  courts  was 
recognized,  that  though  the  common  or  unwritten  law  of  a  for- 
eign country  might  be  proved  by  intelligent  witnesses  of  the 
country  whose  laws  were  to  be  proved,  yet  parol  evidence  of 
the  statutes,  or  written  ordinances  of  such  country,  was  inad- 
missible. There  must^  then,  be  documentary  evidence  of  a 
foreign  statute.  The  printed  book  of  Mr.  Reeves  was  no  evi- 
dence ;  had  that  gentleman  himself  been  offered  as  a  witness 
at  the  trial,  his  testimony  could  not  have  been  received,  to 
prove  the  statutes  of  Great  Britain.  His  book,  however  re- 
spectable, is  inferior  to  his  own  testimony,  for  that  would  be 
delivered  on  oath ;  and  his  book  appears  without  any  such 
sanction.  How  is  it  to  be  ascertained,  that  the  volume  offered 
was  even  a  true  copy  of  the  original  manuscript  of  the  author? 
It  may  have  been  a  printed  copy,  from  another  printed  copy. 
The  plaintiff  ought  to  have  procured  an  exemplification,  or 
110]  *sworn  copy  of  the  British  statute,  relative  to  the  subject  in 
question. 

A.  Bleecker  and  Hoffman,  contra.  1.  An  application  for  a 
new  trial  is  to  the  discretion  of  the  court,  which  is  never  ex- 
ercised on  a  mere  mispleading,  but  the  party  is  left  to  seek  his 
remedy,  by  motion  in  arrest  of  judgment,  or  a  writ  of  error. 
There  is  no  objection  to  the  justice  of  the  plaintiff's  claim  ;  and 
it  is  enough,  that  there  is  a  verdict  for  the  plaintiff  on  the  merits. 
But,  in  truth,  the  present  is  the  only  proper  form  of  action. 
The  action  on  the  case  is  a  beneficial  remedy,  transitoty  in  its 
nature,  as  much  so,  at  least,  as  trespass  or  trover.  It  has  been 
decided,  that  trover  will  lie  in  England,  for  a  conversion  in 
Ireland;  (3  Mod.  322.  And  see  4  Term,  503.)  and  trespass 
has  been  brought  in  England,  for  a  false  imprisonment  in  Mi- 
norca. {Mostyn  v.  Fabrigas,  Cowp.  161.)  The  case  of  Rafael 
v.  Verelst  (2  Wm.  Black.  1055.)  was  an  action  of  trespass, 
brought  in  England,  by  the  plaintiff,  who  was  an  Armenian 
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merchant,  against  the  president  of  Bengal,  for  procuring,  by 
awe,  fear  and  influence,  and  contrary  to  his  own  inclination,  a 
&overeign  and  independent  prince,  the  nabob  of  Owd,  to  im- 
prison the  plaintiff,  who  was  one  of  his  own  subjects.     It  would 
seem  strange,  then,  that  the  present  action  could  not  be  main- 
tained, merely  because  the  ship  in  which  the  mischief  originated 
happened  to  be  in  a  foreign  country,  where  the  damage  was 
sustained.     This  suit  is  not  brought  for  an  offence  in  exporting 
contraband  goods,  or  for  a  fine  or  penalty  in  transgressing  a 
foreign  law,  nor  to   vindicate  the  commercial  laws  of  Great 
Britain;  but  for  an  act  done  by  the  defendant,  knowingly  and 
wantonly,  to  the  injury  of  the  plaintiff.     The  wrongful  act  Was 
commenced  in  New-  York ;  but  if,  considered  as  commenced  in 
Scotland,  still  an  action  will  lie  here,  for  the  damages  which 
have  been  sustained.     Lord  Karnes,  {Principles  of  Equity,  vol. 
2.  p.  326.)  in  speaking  on  the  subject  of  the  jurisdiction  of  the 
courts  of  Scotland,  in  respect  to  foreign  matters,  observes, 
u  that  the  proper  place  for  punishment  is  where  the  crime  is 
committed ;  but  a  claim  for  reparation,  arising  from  a  foreign 
delinquency,  is  different ;  being  founded  on  the  rules  of  com- 
mon justice,  it  is  *a  claim  that  undoubtedly  belongs  to  the  ju- 
risdiction under  consideration.     No  man,  who  injures  another, 
ought  to  reckon  himself  secure  any  where,  till  he  make  repara- 
tion ;  and  if  he  be  obstinate  or  refractory,  justice  requires,  that 
he  be  compelled,  wherever  found,  to  make  reparation."     A 
person,  it  is  true,  may  do  what  he  pleases  with  his  own  prop- 
erty, but  not  so  as  to  injure  the  property  of  another.     That  the 
plaintiff  has  sustained  a  great  injury,  and  that  the  defendant  is 
the  sole  and  culpable  author  of  that  injury,  cannot  be  doubted. 
The  plaintiff  is  entitled  to  redress  somewhere,  and  why  not  in 
this  court  ?     The  defendant  is  not  deprived  of  any  advantage 
of  which  she  might  avail  herself  in  Scotland.     Whatever  would 
he  a  justification  where  the  offence  was  committed,  will  be  a 
justification  where  the  offence  is  tried.     (Cowp.  173.)     Had 
assumpsit,  or  any  other  form  of  action  been  brought,  the  same 
objections  might  have  been  made,  as  have  been  raised  in  the 
present  case ;  and  in  estimating  the  damages,  the  same  refer- 
ence would  have  been  made  to  the  laws  of  Great  Britain. 
Again,  the  objection  to  the  jurisdiction  comes  too  late  after  a 
plea  in  bar,  and  a  verdict.     (2  Mod.  273.     Cowp.  166.  172.) 

2.  The  averment  in  the  declaration,  that  the  act  of 
the  defendant  was  contrary  to  the  law  of  Great  Britain, 
was  unnecessary.  It  would  have  been  sufficient  to  have 
stated,  that  the  goods  and  ship  were  liable  to  seizure 
by  the  custom-house  officers,  and  that  they  were  seized. 
It  was  not  necessary,  therefore,  to  prove  the  statute  law  of 
Great  Britain.  Material  averments  only  need  be  proved,  in 
this  action.  The  defendant  is  not  charged  with  violating  the 
aws  of  Great  Britain,  but  with  an  act  which  she  knew,  at  the 
time,  was  wrong,  and  would,  if  discovered,  prove  injurious  to 
Vol.  III.  12  89 
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the  plaintiff.  Her  knowledge  of  the  law,  and  of  the  impro- 
priety of  the  act,  is  evident,  from  her  whole  conduct,  and  her 
written  declaration  puts  her  knowledge  beyond  all  question. 
Why,  then,  should  the  plaintiff  be  put  to  the  expense,  and 
delay,  of  procuring  documentary  evidence  of  British  statutes 
when  the  defendant  confesses  her  knowledge  of  the  laws,  ano 
the  injury  *she  has  done  to  the  plaintiff,  by  a  transgression  of 
them?  It  was  enough  to.  prove  the  seizure,  for  the  causo 
alleged  ;  and  it  was  then  incumbent  on  the  defendant  to  show, 
that  the  seizure  was  unauthorized.  The  cases  cited  by  the 
other  side  are  not  applicable.  In  all  of  them,  the  defendant 
sets  up  the  foreign  law,  in  order  to  defeat  the  title  of  the  plain- 
tiff, acquired  by  the  law  of  the  country  where  the  suit  was 
brought.  Resting  his  whole  defence  on  the  law  of  a  foreign 
country,  in  opposition  to  the  domestic  law,  the  English  court, 
and  this  court,  very  properly,  required  the  proof  of  such  law 
to  be  made  out  by  the  most  authentic  documents.  Though 
the  local  regulations,  or  municipal  lawTs  of  a  foreign  country, 
are  generally  to  be  proved  as  facts,  and  authenticated  by  written 
documents ;  yet  where  a  foreign  statute  or  ordinance  relates 
to  the  commercial  intercourse  with  other  nations,  and  affects 
the  subjects  of  all  nations,  it  may  be  considered  as  a  general 
law,  known  to  all  the  world,  and  may  be  proved  by  parol.  In 
the  case  of  Talbot  v.  Seeman,  (1  branch,  38.)  the  Supreme 
Court  of  the  United  States  seemed  to  think,  that  the  marine 
ordinances  of  a  foreign  nation  might  be  read  without  being 
proved ;  and  they  decided,  that  a  public  decree  of  the  govern- 
ment of  France,  on  a  subject  of  common  concern  to  all  nations, 
having  been  promulgated  by  the  government  of  the  United 
States,  as  a  law  of  France,  might  be  read  without  proof.  The 
marine  ordinances  of  France  are  often  read  from  Vain;  and, 
in  cases  of  insurance,  at  nisi  prius,  before  the  judges  of  this 
court,  the  ordinances  of  Spain,  in  relation  to  her  colonies,  have 
been  allowed  to  be  proved  by  parol. 

Emmet,  in  reply,  observed,  that  the  case  of  Talbot  v.  Seeman 
was  in  the  Admiralty  Court,  which  is  bound  to  take  notice  of  the 
maritime  laws  of  all  countries :  and  that  the  copy  of  the  French 
decree  was  taken  from  the  office  of  the  secretary  of  state,  and 
authenticated  by  the  act  of  the  government  of  the  United  States. 
Courts  of  common  law  are  not  bound  to  know  the  laws  of 
foreign  *coun tries  ;  but  they  must  be  produced  duly  authenti- 
cated and  proved. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  A  new 
trial  is  moved  for,  in  this  cause,  upon  two  grounds. 

1.  That  as  the  plaintiff  had  declared  in  tori,  the  evidence 
was  not  sufficient  to  prove  it,  inasmuch  as  an  action  for  a 
misfeasance,  or  tort,  cannot  be  maintained  for  an  act  done 
merely  in  contravention  of  the  revenue  laws  of  Great  Britain 
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2.  A  book  entitled,  •'  The  Law  of  Shipping"  &c.  was  not 
legal  evidence  of  the  stafute  laws  of  Great  Britain,  and  that 
parol  evidence  thereof  could  not  be  received. 

The  defendant  cannot  avail  herself  of  the  first  ground,  on  a 
motion  for  a  new  trial.  If  the  plaintiff  has  not  disclosed,  in 
his  declaration,  a  cause  of  action,  cognizable  by  this  court, 
that  must  be  taken  advantage  of  in  another  way.  The  judge, 
at  the  trial,  was  authorized  to  try  the  issue  of  fact  only,  between 
the  parties,  and  was  not  to  decide,  whether  the  facts  set  forth 
in  the  declaration,  if  true,  would,  or  would  not  entitle  the 
plaintiff  to  judgment,  on  the  return  of  the  postea.  But  I  think, 
if  this  objection  were  permitted  to  be  urged,  on  a  motion  for  a 
,  new  trial,  that  it  comes  too  late.  It  is  not  denied  that,  in  con- 
sequence of  the  acts  of  the  defendant,  the  plaintiff  has  been 
greatly  damnified ;  and  it  is  conceded,  also,  that  the  courts  of 
Great  Britain  would  be  competent  to  redress  the  injury  the 
plaintiff  has  sustained.  But  the  jurisdiction  of  this  court  is 
denied.  The  defendant  has  submitted  to  the  jurisdiction  of 
this  court,  and  by  pleading  a  plea  in  bar,  has,  in  fact,  affirmed  it, 
and  is,  therefore,  now  precluded  from  making  the  objection.  To 
this  point,  the  cases  are  full  and  explicit.  (Mostyn  v.  Fabrigas, 
Cowp.  72.  Co.  Lit.  127.  b.  Barrington  v.  Venables,  T. 
Raym.  34.  Trelawney  v.  Williams,  2  Pern,.  484.)  For  these 
reasons,  we  are  of  opinion,  that,  upon  the  first  ground,  a  new 
trial  ought  not  to  be  granted.  We  wish,  however,  not  to  be 
*understobd  as  entertaining  the  least  doubt  of  our  jurisdiction 
in  this  case. 

The  other  point  is  equally  clear.  It  is  not  necessary,  on 
this  occasion,  to  decide  what  evidence  we  should  require  of 
the  statute  law  of  Great  Britain,  or  the  written  law  of  any 
other  country.  Here  the  defendant  has,  in  writing,  confessed 
that  these  goods  were  shipped  contrary  to  the  laws  of  the 
country  to  which  they  were  carried.  She  calls  thern  "  con- 
traband goods,"  and  stipulates  to  indemnify  the  plaintiff  for  all 
the  injury  he  may  sustain,  in  consequence  of  her  miscon- 
duct, (a.) 

The  master  of  the  ship  proves  (and  to  his  testimony  there 
does  not  appear  to  have  been  any  objection  at  the  trial)  that  it 
was  contrary  to  the  revenue  laws  of  Great  Britain  to  import, 
in  American  bottoms,  goods  of  the  description  of  those  in 
question,  and  that  such  importation  would  subject  the  vessel 
to  seizure  and  condemnation.  This  evidence  of  the  revenue 
laws  of  Great  Britain,  in  my  opinion,  was  abundantly  sufficient, 
without  reading  Reeves's  Law  of  Shipping,  in  support  of  it. 
The  court  are,  theBefore,  of  opinion,  that  a  new  trial  ought  to 
be  denied. 

Rule  refused,  (b) 
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(a)  See  Lincoln  v.  Battelle,6  Wend.  Rep.  483. 

(b)  Thompson.  J.,  was  absent  from  indisposition. 
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ALBANY, 

Feb.  1808. 

Jackson        *JaCKSON,  €X  dem.    The   RECTOR,  CHURCH    WARDENS 

nesVlxs.         &c.  of  St.  George's  Church,  in  the  Parish  of 

Newburgh  ;  the  Trustees  of  St.  George's 
Church,  in  said  Parish  ;  the  Trustees  of  the 
Parish  of  Newburgh  ;  and  Cave  Jones,  against 
Michael  Nestles. 

in  aii  action  of       THIS  was  an  action  of  ejectment,  for  lands  in  the  village  of 

ejectment,       on    X7       ,  ,     .        -  /    *-\  mi  •     i 

several  de-  JStwburgn,  in  the  county  ot  Orange.  1  he  cause  was  tried  at 
which  wanfrom  ^e  Orange  circuit,  before  Mr.  Justice  Tompkins,  on  the  26th 
the  trustees  of  November,  1806.     The  lessors  of  the  plaintiff  claimed  the  prem 

lNeioburrh  °f  *ses  *n  questiori>  ft*3  parcel  of  100  acres  of  land,  belonging  to  an 
elected*  under  Episcopalian  minister,  duly  inducted,  as  rector  of  St.  George's 

Son  ^ureuam  cnurcn  in  tne  parish  of  Newburgh. 

to  the  act  of  the  On  the  trial,  the  lessors  of  the  plaintiff  produced  in  evidence 

provide^for  the  a  grant  or  charter,  from  George  II.  dated  the  26th  March,  1752, 

incorporation  of  which  recited  a  petition  from  Alexander  Cold  en  and  Richard 

i!1!?0^!    T?*  Albertson,  trustees,  and  others,  proprietors  and  inhabitants  of  a 

eties,  passed  in  /•  1        i         n     i     i        *tii  •         n 

itfa/TA,i80i,)to  tract  of  land,  called  the  Newburgh  patent,  setting  forth,  among 
sessb^of  Too  otner  things,  that  letters  patent  had  been  granted  of  a  tract  of 
acres  of  land,  land  containing  2,190  acres,  within  the  said  patent,  to  eight 
acres  °gramed  Pa'atines>  and  their  families,  which  letters  patent  had  granted 
by  a  charter  a  glebe  of  500  acres  of  the  said  tract,  to  two  of  the  said  pala- 
Son  *to0r?752~  tines,  and  their  successors  for  ever,  as  trustees  for  the  benefit 
for  the  use  of  a  of  a  Lutheran  minister,  to  have  the  care  of  souls  of  the  inhab- 

chSrchVL^!  itants  of  the  said  tract  of  2>190  acres  of  ,and  5  that  a11  the  said 
land     against  palatine  families  had  sold  their  several  lots  to  the  petitioners, 

daiminetoboid  and  nad  removed  into  the  county  of  Albany ;  knd  that  after 
under  the  tms-  their  removal,  the  male  inhabitants  of  the  said  tract  above  the 
i^shftheiected  a§e  of  twenty-one  years,  had  met  and  elected  the  said  Alexan- 
pursuant  to  an  der  Colden  and  Richard  Albertson,  trustees  of  the  said  glebe 

fatore^Va^sed  °*  *and>  wn0  to°k  possession  thereof;  And  further  reciting,  that 
in  April,  1803,  the  said  trustees,  with  the  consent  of  the  proprietors  and  inhab- 
[  *  116  ]  itants  of  the  said  tract,  had,  by  deed,  dated  the  14th  *March, 
re!*live  .toth.e  1752,  surrendered  up  the  said  letters  patent,  so  far  as  it  related 
was  Lid* 'that  to  the  said  glebe  of  500  acres  of  land,  and  the  incorporation  of 
the  lessors  of  the  said  trustees.  The  said  charter  then  constitutes  the  said 
were  nrtenti-  Alexander  Colden  and  Richard  Albertson,  and  their  successors, 
thi?  t0  recover  a  body  corporate,  by  the  name  of  the  "  trustees  of  the  parish 
against  theten-  of  Newburgh,"  and  "  grants  and  confirms  unto  the  said  Alex* 
;«in  Pos-  ander  Colden  and  Richard  Albertson,  trustees  of  the  parish  of 
Newburgh  aforesaid,  and  to  their  successors  for  ever,  to  and  for 
the  benefit  and  behoof  of  a  minister  of  the  Church  of  England, 
as  by  law  established,  to  have  the  care  of  souls  of  the  before 
recited  tract  of  2,190  acres  of  land,  and  of  a  schoolmaster,  to 
teach  and  instruct  the  children  of  the  said  inhabitants  of  the 
aforesaid  tract ;  the  said  500  acres  of  land,  lying  and  being  in 
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W*fcr  county  aforesaid,  between  the  lots  No.  5  and  6,  and     ALBANY, 
bounded  northerly  by  lot  No.  6,  now  belonging  to  John  Wendell,  J|^J^ 
southerly,  by  lot  No.  5,  now  belonging  to  the  heirs  of  James      Jacksow 
Smithy  deceased,  easterly,  by  Hudson's  river,  and  westerly,  by 
lands  formerly  granted  to  John  Spratt."     "  To  have  and  to 
hold  the  aforesaid  tract  of  500  acres  of  land  and  premises,  with 
the  hereditaments  and  appurtenances,  unto  the  said  Alexander 
CJJen  and  Richard  Albertson,  as  first  trustees  of  the  parish 
ofNewburgh  aforesaid,  during  their  natural  lives,  and  residence 
on  the  aforesaid  tract  of  2,190  acres  of  land,  and  to  their  suc- 
cessors for  ever.     But  to   and   for  the   proper   use,   benefit 
and  behoof  of  a  minister  of  the  Church  of  England,  as  by  law 
established,  to  have  the  care  of  souls  of  the  inhabitants  of  the 
aforesaid  tract  of  2,190  acres  of  land,  and  of  a  schoolmaster  to 
teach  and  instruct  the  children  of  the  aforesaid  inhabitants,  and 
their  successors  for  ever,  and  to  no  other  use  whatsoever :  And,  for 
the  perpetual  preservation  and  confirmation  of  the  aforesaid 
trust,  and  the  better  improvement  of  the  said  tract  of  500  acres 
of  land,  to  and  for  the  uses  aforesaid  ;  We  do  likewise  give  and 
grant,  that  upon  the  death,  disability  or  absence  of  the  same 
Alexander  *Colden  and  Richard  Albertson,  or  either  of  them,       [  *  117  ] 
or  their  successors,  it  shall  and  may  be  lawful  to  and  for  all  the 
inhabitants  of  the  aforesaid  tract  of  2,190  acres  of  land,  being 
males,  and  above  the  age  of  twenty-one  years,  to  assemble  and 
meet  together,  at  any  time  or  times  hereafter,  upon  some  part 
of  the  said  tract  of  500  acres  of  land,  and  by  majority  of  voices, 
to  elect  and  choose  other  trustee  or  trustees,  in  the  room  and 
instead  of  such  trustee  or  trustees,  so  dying,  removing,  or  other- 
wise disabled,  which  trustee  or  trustees  so  chosen,  hereafter, 
shall  be  trustee  or  trustees  of  the  parish  of  Newburgh  aforesaid, 
to  all  intents  and  purposes,  as  if  they  had  been  herein  nomi- 
nated, for  the  ordering  and  management  of  the  said  500  acres 
of  land ;  And  we  do  hereby  further  give  and  grant  unto  the 
said  Alexander  Colden  and  Richard  Albertson,  the  present  trus- 
tees of  the  parish  of  Newburgh,  and  their  successors,  full  power 
and  authority,  to  lease,  or  grant  for  any  term  of  years  for  lives, 
for  ever,  300  acres  of  the  said  500  acres  of  land,  to  be  laid  out 
in  lots  of  one  acre  in  each  lot,  reserving  the  annual  rent  of  5s. 
for  each  acre  lot,  at  the  least,  to  be  paid  to  the  said  trustees,  for  the 
use  and  benefit  of  such  minister  and  schoolmaster  as  aforesaid, 
and  that  the  remaining  200  acres  of  the  said  500  acres  of  land 
(after  reserving  a  sufficient  quantity  for  a  church  and  cemetery, 
or  church-yard)  shall  for  ever  hereafter,  be  and  remain  for,  and 
as  a  glebe,  for  the  use  of  a  minister  of  the  Church  of  England, 
as  by  law  established,  to  have  the  care  of  souls  of  the  inhab- 
itants of  the  said  tract  of  2,190  acres  of  land,  and  of  a  school- 
master to  teach  and  instruct  the  children  of  the  inhabitants  of 
the  said  tract,  in  such  proportions,  as  the  said  trustees  shall 
think  meet,  proper  and  convenient :  And  that  the  said  trustees, 
and  their  successors,  for  ever  hereafter,  with  the  consent  of  the 
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major  part  of  the  freeholders  of  the  aforesaid  tract  of  2,190  acres 
of  land,  being  resident  thereon,  shall  and  may,  from  time  to 
time,  and  as  often  as  the  same  shall  be  vacant,  call,  choose,  and 
present  a  good  and  Sufficient  minister  of  the  Church  of  England, 
as  by  law  established,  to  officiate  upon  the  said  glebe,  and  to  have 
the  care  of  souls  of  the  inhabitants  of  the  aforesaid  tract  of 
2,190  acres  of  land,  and  to  nominate  and  appoint  a  good  and 
sufficient  schoolmaster,  to  teach  and  instruct  the  children  of 
the  said  inhabitants  ;  Provided  always,  that  such  minister  shall 
be  instituted  and  inducted,  in  such  manner  as  shall  be  most 
suitable  and  agreeable  to  our  instructions  to  our  governors  of 
our  said  province  of  New-  York,  for  the  time  being :  And  we 
do  hereby  further  grant  unto  the  said  Alexander  Colden  and 
Richard  Albertson,  and  their  successors,  trustees  of  the  parish 
of  Netvburgh,  free  and  full  liberty  and  license,  to  hold  and  keep 
a  public  fair,  upon  the  said  tract  of  500  acres  of  land,  on  the 
second  Tuesdays  in  April  and  October,  in  every  year  for  ever 
hereafter,  where,  as  well  all  the  inhabitants  of  the  aforesaid 
tract  of  2,190  acres  of  land,  as  those  of  the  neighboring  settle- 
ments and  counties,  and  all  other  persons  whatsoever,  may 
buy  and  sell  any  horses,  sheep,  neat  cattje,  or  any  goods,  ware.9 
and  merchandizes,  whatever,  without  paying  any  toll,  or  othei 
fees  for  the  same." 

The  lessors  of  the  plaintiff  then  proved,  that  during  the  time 
of  the  said  trustees,  and  a  short  time  after  the  granting  the  said 
charter,  100  acres  of  the  said  500  acres  of  land  were  surveyed 
and  set  off  for  the  use  of  a  minister  of  the  Church  of  England. 
A  short  time  afterwards,  Mr.  Watkins,  a  minister  of  the  Church 
of  England,  was  inducted,  agreeably  to  the  charter,  and  had 
possession  of  the  100  acres,  as  minister,  and  continued  in  pos- 
session thereof,  several  years,  officiating  as  minister  on  the  said 
glebe.  Mr.  Sears,  a  minister  of  the  Church  of  England,  was 
inducted  after  Mr.  Watkins,  and  as  his  successor,  pursuant  to 
the  charter,  and  took  possession  of  the  said  glebe,  and  contin- 
ued in  possession  of  it,  officiating  as  minister,  until  the  com- 
mencement of  the  war,  in  1775.  During  the  time  that  Mr. 
Sears  was  in  possession  of  the  glebe,  a  house  was  erected  there- 
on, for  the  use  of  the  minister.  After  the  war,  in  1785,  or  1 786, 
Mr.  Spering,  a  minister  *of  the  Episcopal  church,  was  employed 
to  officiate  on  the  glebe,  and  continued  in  possession  thereof, 
until  1793,  or  1794. 

It  was  also  proved,  that  the  premises  in  question,  and  the 
possession  of  the  defendant,  are  parcel  of  the  said  100  acres, 
called  the  parsonage  lot,  or  glebe.  It  was  admitted,  that  two 
freeholders  of  the  said  patent,  called  the  German  patent,  being 
Episcopalians,  were,  on  the  4th  November,  1805,  and  prior  to 
the  demises  laid  in  the  declaration,  elected  trustees  of  the 
parish  of  Newburgh,  pursuant  #o  a  public  notice,  addressed  to 
all  the  male  inhabitants,  "of  the  age  of  twenty-one  years,  resid- 
ing on  the  tract  of  land,  known  by  the  name  of  the  Germa" 
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patent,  and  belonging  to  the  Protestant  Episcopal  church.  *At 
the  time  of  the  election  of  the  said  two  trustees,  there  were  no 
persons  residing  on  the  said  patent,  who  claimed  to  be  trustees 
of  the  said  parish.  At  the  election  held  in  pursuance  of  the 
said  notice,  a  large  majority  of  the  inhabitants  of  the  said 
patent,  who  assembled  to  vote,  were  excluded  from  voting, 
because  they  were  not  Episcopalians,  and  for  that  reason  only. 
None  but  Episcopalians,  who  constituted  about  one  tenth  part 
of  the  inhabitants,  were  allowed  to  vote  at  the  said  election. 
The  trustees  so  elected,  entered  on  the  premises,  and,  after- 
wards, the  present  action  was  commenced. 

It  was  further  proved,  that  in  1803,  Hugh  Walsh  and  Levi 
Dodge,  as  trustees  of  the  parish  of  Newburgh,  together  with 
about  one  third  part  of  the  freeholders  and  inhabitants  of  the 
said  German  patent,  presented  a  petition  to  the  legislature, 
requesting  certain  amendments  to  the  said  charter.  In  conse- 
quence of  this  petition,  which  was  publicly  known  on  the  pat- 
ent, the  legislature  passed  an  act,  on  the  6th  of  April,  1803, 
entitled,  "  An  act  to  alter  and  amend  the  charter  of  the  glebe 
land  in  the  German  patent,  in  the  village  of  Newburgh ;"  the 
material  part  of  which  is  as  follows : — 

"Whereas  a  glebe  of  five  hundred  acres  of  land,  situate  in 
the  town  of  Newburgh,  and  county  of  Orange,  was  granted 
by  letters  patent,  under  the  great  seal  of  the  then  #province  of 
New-York,  on  the  26th  day  of  March,  one  thousand  seven 
hundred  and  fifty-two,  to  Alexander  Colden  and  Richard  Al- 
bertson,  and  their  successors,  as  trustees  of  the  parish  of  New- 
burgh,  and  to  the  inhabitants  then  living  on  the  German  pat- 
ent, for  the  support  of  a  minister  of  the  Church  of  England,  as 
then  by  law  established,  and  a  schoolmaster,  to  have  the  care 
of  souls,  and  the,  instruction  of  the  children  of  the  inhabitants4 
of  the  German  patent:  And  whereas  there  now  is  not,  nor 
has  there  been  for  several  years  last  past,  any  such  minister 
in  said  village :  And  whereas  Hugh  Walsh  and  Levi  Dodge, 
trustees  of  said  parish,  together  with  the  inhabitants  of  said 
patent,  have  by  their  petition  prayed  that  the  said  charter  be 
by  law  altered  and  amended,  so  as  to  meet  their  interest  and 
convenience ;  Therefore,  Be  it  enacted,  &c.  that  it  shall  and 
may  be  lawful  for  the  inhabitants  residing  on  the  said  German 
patent,  who  shall  have  a  right  to  vote  at  the  annual  town- 
meetings,  to  meet  together  in  the  village  of  Newburgh,  on  the 
second  Tuesday  of  May  next,  at  some  proper  place,  to  be  ap- 
pointed by  any  justice  of  the  peace  within  the  said  village,  and 
notified  to  the  inhabitants  of  said  patent,  at  least  one  week 
previous  to  the  said  second  Tuesday  of  May,  and  then  and 
there  to  choose,  by  a  plurality  of  votes,  three  persons,  inhabit- 
ants of  the  said  patent,  to  officiate  as  trustees  of  the  aforesaid 
glebe,  who  shall  hold  their  offices  for  one  year,  and  until  oth- 
ers shall  be  chosen  in  their  stead;  and  the  said  trustees  so 
chosen  shall  have  the  like  powers  to  do,  and  the  like  duties  to 
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perform,  ^  the  trustees  of  the  parish  of  Newburgh  have  here- 
tofore been  possessed  of  and  done ;  and  such  justice  shall  pre- 
side at  such  meeting,  and  shall  declare  the  persons  having  the 
greatest  number  of  votes,  as  duly  chosen  trustees ;  and  on  every 
second  Tuesday  in  Mai/,  after  the  first  election  of  trustees, 
there  shall  in  like  manner  be  a  new  election  for  trustees  of  the 
glebe,  and  the  trustees  for  the  time  being  shall  perform  the 
several  duties  required,  from  said  justice,  in  respect  to  notifying 
#the  meeting  of  the  inhabitants  of  said  patent,  and  presiding 
at  such  election. 

II.  And  be  it  further  enacted,  that  the  moneys  arising  from 
the  annual  income  of  the  glebe,  shall  for  ever  hereafter  be  ap- 
propriated solely  to  the  support  of  schools  on  said  glebe ;  that  the 
sum  of  two  hundred  dollars  of  such  moneys  shall  be  paid  on  the 
first  Tuesday  in  May,  in  every  year,  by  the  trustees  of  the 
glebe,  to  the  trustees  of  the  academy  of  Newburgh,  who  shall 
apply  the  said  sum  of  two  hundred  dollars,  solely  to  the  use 
of  schools  taught  in  said  academy ;  and  that  the  remainder 
of  the  money  arising  from  such  annual  income,  shall  be  paid 
to  the  trustees  of  the  other  schools  which  are,  or  may  hereafter 
be,  established  on  the  glebe,  in  such  manner,  and  in  such  pro- 
portion as  the  inhabitants  aforesaid,  from  time  to  time,  shal 
order  and  direct.  Provided  always,  that  if,  at  any  time  here- 
after, a  minister  of  the  Episcopal  church  shall  be  inducted  on 
said  patent,  as  nearly  in  conformity  to  said  charter  as  may  be, 
then  it  shall  and  may  be  lawful  for  the  said  trustees  of  the 
glebe  to  pay  annually,  for  the  support  of  said  minister,  such  pro- 
portion of  the  moneys  aforesaid,  as  shall  be  reasonable,  accord- 
ing to  the  true  intent  and  meaning  of  said  charter." 

A  majority  of  the  inhabitants  on  the  said  patent  elected  three 
trustees  in  pursuance  of  the  said  act,  and  these  trustees,  and 
the  defendant,  hold  the  premises  in  question.  The  lessors  of 
the  plaintiff  further  offered  to  prove,  that  the  persons  whose 
names  were  recited  in  the  said  act  of  1803,  as  trustees,  were 
not  of  the  parish  of  Newburgh,  at  that  time,  and  that,  neither 
the  said  Hugh  Walsh,  or  Levi  Dodge,  nor  any  persons,  as 
trustees,  had  ever  executed  any  deed  of  surrender,  before  or 
since  the  passing  of  the  said  act ;  which  testimony  was  over- 
ruled by  the  judge. 

It  further  appeared  in  evidence,  that  Cave  Jones,  a  regular 
clergyman,  in  communion  with  the  Protestant  Episcopal  church, 
in  the  state  of  New- York,  on  the  4th  day  *of  November,  1805, 
had  been  called,  chosen  and  inducted  as  a  minister,  to  officiate 
on  the  said  glebe ;  that  he  was  called  and  chosen  by  the  said 
persons  claiming  to  be  trustees  of  the  parish  of  Newburgh,  to- 
gether with  the  consent  of  all  the  Episcopalians  residing  on 
the  said  patent,  and  was  inducted  by  the  wardens  and  vestry- 
men of  St.  George's  church,  in  said  parish,  (which  was  admit* 
ted  to  be  a  religious  incorporation,  made  and  created  pursuant 
to  the  act  of  the  legislature  of  this  state,  entitled,  "  An  act  to 
96 


OF  THE  STATE  OF  NEW- YORK. 


12$ 


provide  for  the  incorporation  of  religious  societies,"  passed  the 
27th  March,  1 30 1  ;  and  was  formed  on  the  4th  of  November, 
1803,)  by  and  with  the  consent  of  the  persons  claiming  to  be 
trustees  of  the  parish  of  Newburgh,  as  rector  of  said  church  ; 
and  that,  as  such  rector,  he  afterwards,  and  before  the  com- 
mencement of  this  suit,  entered  into  possession  of  the  glebe 
house,  &c. 

The  counsel  for  the  defendant  then  moved,  that  the  lessors 
/)f  the  plaintiff  should  be  called  to  produce  further  evidence,  or 
be  nonsuited.  No  further  evidence  being  offered,  they  were 
directed  to  be  called  and  nonsuited. 

A  motion  was  made,  at  the  last  term,  to  set  aside  the  non- 
suit, on  the  following  grounds :  1 .  That,  by  the  charter  of 
1752,  none  but  Episcopalians  were  qualified  to  vote,  or  were 
eligible,  as  trustees  of  the  parish  of  Newburgh.  2.  That,  by 
the  constitution  of  the  state,  none  but  Episcopalians  could  vote 
for,  or  be  elected,  as  trustees,  under  the  said  charter.  3.  That 
the  act  of  the  legislature,  altering  the  charter,  was  uncon- 
stitutional ;  or,  if  not  unconstitutional,  it  was  passed  under  a 
misapprehension  of  the  rights  and  interests  of  the  parties, 
occasioned  by  the  misrepresentations  of  those,  at  whose  in- 
stance and  for  whose  benefit  the  act  was  passed  ;  and  that, 
as  there  was  no  surrender  of  the  interest  in  the  said  land,  the 
same  cannot  be  affected  by  the  said  act.  4.  That  the  Episco- 
palians residing  on  the  said  patent,  having  never  joined  in  the 
petition  for  the  said  act,  or  acquiesced  in,  or  acted  under  it, 
ought  not  to  be  affected  by  it.  5.  That  the  100  acres,  having 
been  set  apart  for  such  minister,  as  the  charter  directed,  *when 
such  minister  was  inducted,  the  use  was  executed  ;  and  that 
Vave  Jones,  having  been  duly  inducted  as  such  minister,  was 
entitled  to  recover  the  possession,  as  the  successor  of  the  l^st 
rector  of  the  said  parish.  6.  That  if  Cave  Jones,  as  such  rec- 
toi"i  is  not  entitled  to  recover  the  premises,  the  trustees  of  the 
parish  of  Newburgh,  at  least, 'are  entitled  to  the  possession. 

Fislc,  for  the  plaintiff.     By  the  charter,  or  grant  of  the  26th 
rf  March,  1752,  none  but  Episcopalians,  or  persons  belonging 
to  the  Church  of  England,  were  entitled  to   vote  for,  or  be 
elected  trustees.     When  all  the  inhabitants  of  the  tract  are 
mentioned,  Episcopalians  only  are  intended.     It  was  clearly 
so  understood  by  the  grantees,  who  set  apart  100  acres  of  the  land 
Tor  (he  use  of  an  Episcopal  minister,  who  continued  in  posses- 
sion 20  years.     By  the  36th  section  of  the  constitution  of  this 
state,  all  the  royal  grants  and  charters  prior  to  the  14th  of 
October,  1775,  are  expressly  confirmed  ;  and  by  the  39th  sec- 
lion  of  the  constitution,  the  free  exercise  and  enjoyment  of 
religious  profession  and  worship  is  declared,  without  discrim- 
ination or  preference.     The  constitution  intended  to  secure  to 
every  religious  denomination,  their  property  and  rights.     By 
the  act  of  the  legislature,  of  the  6th  of  April,  1784,  (7  Scss 
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ch.  18.  Greenleaf's  ed.  of  the  Laws  of  New- York,  vol.  1.  p, 
71.)  all  religious  denominations  are  empowered  to  appoint  trus- 
tees, who  shall  be  a  body  corporate,  to  take  care  of  the  tem- 
poralities, and  transact  the  affairs  of  their  respective  congrega- 
tions, or  societies.  By  the  act  to  provide  for  the  incorporation  ol 
religious  societies,  passed  the  27th  of  March,  1801,  (Reviseu 
Laws  of  N.  Y.  vol.  1.  p.  336.)  the  first  section  of  which  re- 
lates to  Protestant  Episcopal  churches,  the  mode  of  electing 
church-wardens  and  vestry-men,  and  the  qualifications  of  elect- 
ors, are  prescribed.  No  persons  have  a  right  to  vote,  but  such 
as  belong  to  the  same  church  or  congregation. 

A  large  majority  of  the  inhabitants  now  on  the  patent  are 
not  Episcopalians ;  and  if  every  male  inhabitant,  of  the  age  of 
21  years,  without  regard  to  his  religious  profession,  be  allowed 
to  vote,  the  church  may  be  for  ever  kept  vacant,  and  the  inten- 
tion of  the  charter  be  thereby  defeated.  *It  would  be  absurd, 
to  allow  persons  to  vote  under  the  charter,  who  are  interested, 
and  disposed  to  vote  in  such  a  way,  as  to  defeat  the  very  ob- 
ject of  that  charter.  If  all  the  inhabitants  have  a  right  to  vote, 
and  will  not  vote  for  Episcopalians,  then  a  mandamus  may  be 
necessary,  to  compel  them  to  vote  for  such  trustees.  In  1803, 
the  inhabitants  petitioned  the  legislature  to  divest  the  land,  and 
appropriate  it  solely  to  the  use  of  schools.  But  if  the  land  had 
once  vested  in  trustees,  under  the  charter,  it  became  vested 
again  in  the  trustees,  elected  in  1805 ;  and  they  could  do  no 
more  than  to  set  it  apart,  pursuant  to  the  charter,  for  the  use 
of  an  Episcopal  minister  and  a  school. 

According  to  the  true  and  legal  construction  of  the  charter, 
then,  none  but  Episcopalians  had  a  right  to  vote,  or  if,  before 
the  constitution  was  formed,  all  the  inhabitants  of  the  patent 
had  a  right,  yet  since  that  time,  no  persons  but  such  as  belong 
to,  or  are  of  the  communion  of  that  particular  church,  have  a 
right  to  vote,  or  act  in  regard  to  the  management  of  its  tem- 
poral and  religious  concerns. 

Have  the  rights  of  the  plaintiff  been  divested  by  the  act  of 
1803?  It  can  never  affect  the  rights  of  the  Episcopal  inhabit- 
ants, as  they  did  not  join  in  the  petition.  If  it  be  granted, 
that  the  legislature  have  power  to  interfere  and  direct  the 
mode  in  which  the  charter-officers  are  to  be  elected,  it  does 
not  follow,  that  they  can  take  away  the  property  of  the 
grantees.  In  the  preamble  to  the  act,  Hugh  Walsh  and  Levi 
Dodge  are  stated  to  be  trustees,  when,  in  fact,  they  were  not 
trustees.  It  would  be  strange  and  unjust,  if  mere  strangers 
might,  by  a  petition  to  the  legislature,  obtain  a  grant  of  the 
property  of  others.  The  legislature  had  no  right  to  make  such 
a  grant ;  and  if  the  act  has  been  passed  under  a  mistake,  or 
through  misrepresentation,  it  cannot  operate  against  those 
who  were  strangers  to  the  act,  and  who  did  not  join  in  the 
uetition.  (Jackson  v.  Catlin,  1  Johnson,  253.)  The  land  hav 
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ins  once  vested  in  the  grantees,  under  the  charter,  it  could  not     Albany, 
be  lawfully  taken  away  from  them,  without  their  consent,  * 
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*/.  Radcliff  and  T.  A.  Emmet,  contra.     The  original  char- 
ter was  to   certain   palatines,  who  were  German  Lutherans.     ^V**  1*25 
On  their  removal  from  the  tract,  the  remaining  inhabitants, 
being  of  the  Church  of  England,  or  Episcopalians,  met  together, 
elected  trustees,  surrendered  the  original  patent,  and  obtained         jg&i 
a  new  charter   to   them  and   their  successors.     If  none  but      *','•:•'•* 
persons  of  the  same  religious  denomination,  with  those  named      jji> }';...  ';ij| 
in  the  original  grant,  had  a  right  to  vote,  then  the  Episcopalians,  V  7  -^/ 

in  1752,  had  no  right  to  elect  trustees.  There  is  as  much 
ground  to  object  to  the  charter  of  1752,  under  which  the 
plaintiff  claims,  as  to  the  act  of  1803,  under  which  the 
defendant  holds.  The  Episcopalians,  in  1752,  acted  in  the 
samtf  manner  towards  the  Lutherans,  as  the  Presbyterians,  in 
1803,  have  acted  towards  the  Episcopalians.  No  evidence 
was  offered  under  the  first  and  second  demises :  and  the 
claim  of  the  plaintiff  rests  on  the  two  last  demises.  There 
are  two  sets  of  trustees,  one  of  the  parish  of  Newburgh,  elect- 
ed pursuant  to  the  charter  under  which  the  plaintiff  claims ; 
the  other  created  by  the  act  of  1803. 

1.  It  is  said,  that  none  but  Episcopalians  have  a  right  to  vote 
for  trustees.  But  the  words  of  the  charter  are,  that  all  the 
male  inhabitants  of  the  tract,  of  the  age  of  twenty-one  years, 
are  to  elect  trustees,  and  that  the  trustees,  with  the  consent 
of  a  majority  of  the  freeholders  of  the  tract,  are  to  call  and 
present  a  minister,  and  appoint  a  schoolmaster.  There  is 
nothing  in  the  charter  which  says,  that  the  persons  entitled  to 
vote,  shall  be  Episcopalians.  Admitting  the  fact,  that,  at  the 
time  the  charter  was  granted,  all  the  inhabitants  were  Episco- 
palians, it  would  not  follow,  that  the  right  of  voting  was  to  be 
always  confined  to  persons  of  that  religious  denomination  ; 
since  it  was  not  to  be  presumed,  that  persons  of  the  same 
religious  sect  would  for  ever  continue  on  the  patent,  when  it 
was  the  well  known  policy  of  the  parent  country  to  encourage 
Protestants,  of  all  denominations,  to  settle  in  the  colonies. 
The  grant  was  not  solely  for  a  religious  object,  but  for  moral 
and  commercial  purposes,  the  support  of  a  ^school,  and  the  [  #  126  ] 
upholding  of  a  fair  or  market.  In  the  latter  objects,  ev^ry 
inhabitant  was  interested,  whatever  might  be  his  particular 
enets  of  religion.  According  to  the  intent  of  the  charter,  at 
•east  in  respect  to  a  school  and  fair,  every  inhabitant  had  a 
right  to  vote  for  trustees.  If  so,  the  election  in  1805,  in 
which  none  but  Episcopalians  were  allowed  to  vote,  was 
illegal. 

Again,  no  minister  could  be  called,  without  the  consent  of  a 
majority  of  the  freeholders  on  the  patent.  The ,  trustees, 
alone,  had  no  power  to  appoint  a  minister.  But  it  is  said, 
that  if  those  who  are  not  Episcopalians  are  allowed  to  vote  for 

99 


126 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 

Feb.  1808. 

Jackson 

v. 
Nestles. 


[  *  127  ] 


trustees,  or  to  appoint  a  minister,  the  intention  of  the  origina 
grant  may  be  defeated.  But  the  rights  of  Episcopalians  are 
not  infringed.  The  trustees  would  be  bound  to  fulfil  the 
original  intent  of  the  charter;  the  inconvenience  that  might 
result  from  the  necessity  of  compelling  the  trustees  to  act, 
furnishes  no  legal  objection  to  the  construction  of  the  charter, 
for  which  we  contend.  Whenever  a  minister  of  the  Episcopal 
church  is  properly  inducted,  the  trustees  are  bound  to  appro- 
priate the  glebe  to  his  use.  This  is  merely  a  question  of  prop- 
erty, not  of  conscience.  No  rights  of  conscience  have  been 
violated  in  this  case.  Compare  it  to  an  advowson,  or  patronage. 
A  patron,  in  England,  possessing  an  advowson,  or  right  of  pre- 
sentation to  a  church,  may,  by  common  law,  be  of  any 
religious  denomination  whatever.  A  Jew,  if  he  purchases  an 
estate,  to  which  an  advowson  is  annexed,  may  present.  By 
the  statutes  of  3  James  I.  c.  5.  and  of  1  William  and  Mary, 
sess.  1.  c.  26.  popish  recusants  convict,  and  persons  who  will 
not  subscribe  to  the  declaration,  mentioned  in  the  act  against 
papists,  are  disabled  from  presenting  to  a  benefice ;  but  per- 
sons of  every  other  religious  sect,  possessing  an  advowson, 
may  present.  (Cruise's  Dig.  Tit.  21.  c.  2.  §  22 — 50.)  There 
is  no  ground  for  the  inference,  in  this  case,  that  because  the 
inhabitants  of  the  patent,  at  the  time  the  grant  was  made, 
were  all  Episcopalians,  that,  in  the  lapse  of  time,  other  inhab- 
itants, who  were  not  Episcopalians,  might  not  vote  in  the 
choice  of  trustees.  Such  an  inference  is  inconsistent  *with 
the  principles  of  the  English  common  law,  and  against  the 
liberal  policy  of  this  country. 

2.  Again,  it  is  said  that  none  but  an  Episcopalian  could  be 
elected  a  trustee,  or  rector.  But  after  the  adoption  of  the 
constitution  of  this  state,  no  Episcopalian  could  be  elected,  or 
inducted  under  the  charter.  Before  the  constitution  was 
adopted,  it  was  essential,  that  the  rector  or  clergyman  should 
be  inducted,  by  the  governor  of  the  state,  pursuant  to  instruc- 
tions from  the  king  and  council,  or  by  the  bishop  of  Lopdon 
As  the  rights  of  the  king,  or  bishop  of  London,  in  regard  to 
the  churches  in  this  state,  were  destroyed  by  the  revolution,  it 
was  impossible  to  carry  the  charter  into  effect.  The  trust,  so 
far  as  it  respected  a  clergyman  of  the  Church  of  England, 
dfeased,  and  there  remained  only  the  trust  as  to  a  school  and 
fair.  By  an  act  of  the  legislature,  passed  the  17th  of  April, 
1784,  (Greenleaf's  ed.  of  the  Laws  of  JV".  Y.  v.  1.  p.  95.) 
the  charter  of  Trinity  church,  as  it  respected  induction,  was 
repealed.  This  act  shows  clearly  the  opinion  of  the  legislature, 
that  the  charter,  so  far  as  it  related  to  the  induction  of  a 
clergyman  of  the  Church  of  England,  could  not,  consistently 
with  the  constitution  of  the  state,  be  carried  into  effect.  The 
regulations  of  this  act,  however,  were  confined  to  the  southern 
district.  The  constitution  was  left  to  have  its  full  effect  on 
all  the  charters  in  the  other  parts  of  the  state,  which  were  not, 
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it  is  probable,  thought  of  sufficient  importance,  to  induce  an 
application  to  the  legislature  to  revive  the  uses  and  trusts,  as 
it  respected  the  Episcopal  church.  It  is  to  be  observed,  also, 
that  the  legislature,  by  the  act  of  1784,  in  relation  to  Trinity 
church,  recognized  and  confirmed  the  previous  acts  of  the 
council,  for  the  temporary  government  of  the  southern  dis- 
trict, who,  upon  the  petition  of  sundry  persons,  and  to  prevent 
dissensions,  declared  the  places  of  the  church-wardens  and 
vestry-men  vacant,  and  vested  all  the  estate,  real  and  personal, 
of  the  corporation,  in  certain  persons  named  in  the  act. 

Induction,  in  England,  is  an  act  done,  ex  mandato  the  arch- 
deacon. (Cruise's  Dig.  Tit.  21.  c.  2.  §  13.)  In  this  state, 
before  the  constitution,  #it  was  an  act  done  according  to  a 
mandate  from  the  king  to  the  governor.  Who  became  the 
heirs  and  successors  of  the  crown,  in  relation  to  the  right 
of  induction?  As  the  governor  had  a  right  to  induct  by 
command  of  the  king  only,  surely,  this  right  could  not  have 
vested  in  the  church-wardens  and  vestry-men  at  Newburgh. 

3.  It  is  said,  that  the  act  of  1803  was   unconstitutional,  or 
passed  under  a  mistake,  as  to  the  rights  of  the  plaintiffs.     We 
contend  that  the  act  was  constitutional,  and  as  it  granted  the 
land  to  the  trustees,  under  whom  the  defendant  claims,  it  is 
conclusive  in  this  cause.     It  has  been  already  shown,  that  by 
the  revolution,  and  constitution  of  this  state,  the  trusts  and 
uses  of  the  charter,  as  it  respected  a  minister  of  the  Church 
of  England,  became  extinct.     The  only  trust  or  use  remaining, 
was  in  relation  to  a  school  and  a  fair,  or  market ;  and  in  regard 
to  these  objects,  all  the  inhabitants,  without  regard  to  religious 
distinctions,  were  interested,  and  had  a  right  to  vote  in  the 
choice  of  trustees,  and  to  petition  the  legislature.     No  rights 
have  been  infringed.     The  act  makes  no  new  law  ;  it  provides, 
that  if,  at  any  time  thereafter,  a  minister  of  the  Episcopal 
church  should  be  inducted,  as  near  as  may  be,  according  to 
the  charter,  that  the  trustees  of  the  glebe  should  pay  to  him. 
annually,  a  reasonable  proportion  of  the  moneys  arising  from 
the  lands,  according  to  the  true  intent  of  the  charter.     The 
act  was,  therefore,  wise  and  beneficial.     It  gave  effect  to  the 
existing  trust  or  use,  as  to  a  school,  under  the  charter,  and  left 
the  other  use,  as  it  regarded  a  minister,  untouched.     There 
was  no  evidence  of  any  surrender  of  the  charter;  and  the 
judge,  at  the  trial,  declined  giving  any  opinion  as  to  the  effect 
of  any  misrepresentation  to  the  legislature.     The  legislature 
had  a  right  to  vest  the  estate  without  a  surrender.     An  estate 
may  be  made   to   cease  by  statute,  (Bac.  Ab.  Statute,  E.  6 
Rep.  40.     Mildmay's  case,  Cro.  Eliz.  379.)  and  to  pass  and 
vwt,  in  a  manner  different  from  what  it  could  by  the  common 
law.     (1  Lev.  75.   T.  Raym.  355.     2  Inst.  4th  par.  36.)     The 
power  of  the  legislature  is  unlimited,  except  by  the  constitu- 
tion.    It  may  take  the  property  of  A.  and  grant  it  to  B. ,  though 
it  is  bound,  undoubtedly,  in  justice  and  honor,  to  make  full 
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Albany,  compensation  #to  A. ;  but  whether  this  be  done  or  not,  the  gram 
Fet>.  18(»8.  to  g  js^  nevertheless,  valid.  In  relation  to  the  rights  of  prop- 
Jackso.v  erty,  the  legislature  is  supreme  and  uncontrollable.  Without 
wishing  to  extend  the  powers  of  the  legislature,  we  must  say, 
that  when  the  legislature  have  enacted  what  is  not  forbidden 
by  the  constitution,  courts  of  justice  must  bend  and  bow 
before  the  law.  No  court  has  power  to  pronounce  such  an 
act  void.  The  doctrine,  that  a  law  against  natural  justice  is 
no  law,  may  be  true  in  theory,  but  in  experience  and  practice 
it  is  otherwise.  But  even  in  such  case,  the  injustice  must  be 
gross  and  palpable. '  What  shall  we  say  of  the  bills  of  attain- 
der, passed  during  the  late  war,  by  which  the  estates  of  per- 
sons were  forfeited  and  taken  away,  without  a  trial,  when  the 
parties  were  absent  and  unheard  ?  It  is  true,  that  since  the 
constitution  of  the  United  States,  no  such  bills  can  again  be 
passed ;  but  this  court  has  never  questioned  the  validity  of 
those  acts.  So  the  charter  of  the  corporation  of  the  city 
of  Netv-  York  has  been  altered  by  an  act  of  the  legislature. 
Again,  it  is  a  maxim  of  law  and  of  justice,  that  no  man  ought 
to  be  a  judge  in  his  own  cause ;  yet,  by  an  act  of  the  legisla- 
ture, the  Mayor's  Court  of  this  city,  consisting  of  the  mayor, 
recorder  and  aldermen,  are  empowered  to  take  cognizance 
of  causes,  in  which  the  corporation  are  parties,  in  relation  to 
private  property,  and  the  regulation  of  streets.  Yet  the 
validity  of  this  act  has  never  been  called  in  question.  It  has 
been  said,  that  when  the  act  of  1803  was  passed,  there  were 
no  trustees ;  if  so,  then  the  rights  of  no  person  have  been 
infringed. 

4.  Cave  Jones,  the  minister  elected  in  1805,  cannot  main- 
tain this  action.  He  had  not  the  legal  estate,  nor  was  he  the 
cestui  que  use.  The  use  was  executed  in  the  trustees,  not  in 
Jones.  It  could  not  be  executed  in  Jones,  for  a  use  cannot  be 
executed,  unless  there  be  a  person  seised  to  the  use  of  another. 
(1  Cruise's  Dig.  422.  Tit.  9.  c.  3.  §  7.)  Now,  the  trustees, 
being  a  corporation,  cannot  be  seised  to  a  use.  (Ibid,  423.  1 
Co.  122.  a.  126.  a.  Dyer,  283.  a.)  It  was,  in  fact,  a  trust  at 
[  *  130  ]  common  law,  or  use  executed  in  the  trustees,  *by  the  statute. 
(1  Cruise's  Dig.  462,  463.)  The  trustees  had  power  to  grant 
leases,  and  no  other  person  could  exercise  that  power.  A  par- 
son,  in  England,  is  a  corporation  sole,  and  is  seised  of  the  free- 
hold. Here  the  rector  is  not  a  corporation  sole,  nor  is  he  seised 
tf  the  freehold.  The  trustees  had  no  right  to  locate  the  two 
hundred  acres,  for  the  exclusive  benefit  of  a  clergyman  ;  for  the 
charter  gives  it  for  the  joint  object  of  a  minister  and  a  school. 
It  is  clear,  therefore,  that  Cave  Jones  had  no  legal  estate  ;  he 
was  in  possession,  neither  under  the  old  charter,  nor  the  new 
incorporation.  He  was  neither  inducted  according  to  the 
charter,  nor  according  to  the  act  of  the  legislature,  relative  to 
religious  incorporations.  Again,  the  new  religious  corporation 
can  claim  nothing  under  the  old  corporation.  There  is  nc 
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privity  between  them,  no  legal  succession  or  inheritance,  by 
which  the  rights  or  property  of  the  one  can  be  transmitted  to 
the  other.  The  trustees  elected  under  the  new  incorporation 
could  not  be  the  lessors  of  the  plaintiff,  for  the  act  of  1803  had 
vested  the  estate  in  others,  in  order  to  carry  into  effect  the 
remaining  trusts  of  the  charter. 

Benson,  in  reply.     According  to  the  charter,  the  trustees  had 
the  power,  and  it  was  their  duty,  to  assign  200  acres  of  the 
land,  for  the  use  of  a  minister.     They,  in  fact,  assigned  100 
acres,  as  a  glebe,  and  the  assignment  of  that  quantity  for  a 
glebe,  is  to  be  presumed  to  have  continued  as  a  practice  and 
usage,  under  the  charter,  from  1752  to  1775.      Walsh  and 
Dodge,  who  called  themselves  trustees,  in  1803,  ground  their 
petition  to  the  legislature,  on  the  fact  that  there  was  no  minis- 
ter.    Now,  if  they  were  trustees,  it  was  their  duty  to  call  a 
minister.     But,  in  truth,  they  were  not  legal  trustees  under  the 
charter.     Under  the  original  grant  to  the  palatines,  all  the  cor- 
porators must  have  been  Lutherans ;  so,  under  the  new  charter, 
all  the  corporators  must  have  been  Episcopalians.     There  is  no 
analogy  between  an  advowson,  according  to  the  English  law, 
and  this  charter      An  advowson  is  property  which  may  be  sold, 
or  aliened  in  fee,  for  life  or  for  years,  and  will  descend,  #like 
any  other  estate.     The  patron  may  exercise  the  right  of  pre- 
sentation, or  not,  at  his  pleasure.     In  the  present  case,  the 
trustees  could  not  sell,  or  transfer  the  rights  given  them,  under 
this  charter.     They  were  bound  to  fulfil  their  trust,  and  might 
be  compelled  to  execute  it,  in  case  of  neglect  or  refusal.     It  is 
not  to  be  presumed,  that  it  was  intended,  that  the  grant  should 
confer  a  power,  by  which  its  object  might  be  wholly  defeated : 
on  the  contrary,  it  must  be  intended,  that  the  right  of  election 
was  to  be  confined  to  such  as  were  Episcopalians. 

The  act  of  1803  provides,  that  as  soon  as  a  minister  shall  be 
inducted,  as  near  as  may  be,  according  to  the  charter,  the 
trustees  shall  pay  a  part  of  the  money,  for  the  use  of  the  min- 
ister, according  to  the  intent  of  the  charter.  The  word  inducted 
is  used  in  a  popular  sense ;  that  is,  where  a  person  is  duly 
called,  and  elected  a  minister,  by  the  trustees,  or  church-war- 
dens and  vestry.  The  term  induction,  in  the  sense  in  which  it 
is  used  in  the  English  law,  is  not  applicable  to  this  country  ; 
though  there  is  some  formal  and  symbolical  act  of  giving  pos- 
session of  the  church,  by  the  church-wardens  and  vestry.  The 
governor  of  the  state,  certainly,  never  went,  in  person,  to  in- 
duct clergymen,  under  a  mandate  from  the  king,  as  has  been 
supposed.  The  charter  of  1752  was  a  good  grant :  it  did  not 
cease  to  exist  because  no  trustees  were  elected.  The  act  of 
1803  recognizes  the  existence  of  the  charter,  and  authorizes 
*n  induction,  as  near  as  may  be,  according  to  the  charter ;  Cave 
Jones  was,  in  fact,  inducted,  as  near  as  might  be,  according  to 
the  charter.     If  all  the  formalities  prescribed  in  old  charters, 
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ai.baxy,  were  required  to  be  rigidly  and  strictly  observed,  many  of  them 

J^^,  might  be  defeated. 
Jacksos  As  to  the  power  of  the  legislature  to  pass  the  act  in  ques- 

„   v  tion,  that  is  a  point  for  the  court  to  determine,  or  not,  in  their 

^  FST1  VS  * 

discretion.  Yet,  would  it  not  be  proper  to  consider  all  private 
acts  of  the  legislature,  in  relation  to  property,  as  grants,  and  to 
be  avoided,  when  obtained  by  fraud  or  false  suggestions  ?  In 
f  *  132  J  England,  so  many  precautions  have  *been  adopted,  in  passing 
private  acts,  that  it  is  scarcely  possible,  that  the  parliament 
should  be  imposed  on.  The  consent  of  all  parties  iri  being, 
and  capable  of  consenting,  however  remote  their  interest  may 
be,  in  the  property  to  be  affected,  is  always  required.  The  bill 
is  either  referred  to  two  judges,  or  to  a  committee,  before  whom 
all  the  recitals  and  allegations  are  as  fully  examined  and  proved, 
as  they  would  be  on  a  trial  in  ejectment ;  and  after  the  bill  is 
reported  and  committed  in  the  house,  new  evidence  is  again 
produced ;  and  the  same  course  is  observed  in  both  houses  ; 
and  a  general  saving  clause  is  usually  added,  as  to  the  rights 
of  all  persons,  except  those  consenting,  or  named  in  the  act. 
And  it  has  been  held,  by  the  English  courts,  that  a  private  act 
of  parliament  does  not  bind  strangers,  and  may  be  relieved 
against,  if  obtained  upon  fraudulent  suggestions.  (4  Cruise's 
Dig.  Tit.  33.  <§>  23.  31.  49.  53.  2  Black.  Comm.  345.  Har- 
grove's jur.  arg.  v.  2.  p.  392.)  It  must  be  competent,  then,  to 
this  court,  to  decide,  in  relation  to  all  private  acts,  whether 
they  have  been  obtained  by  fraud  and  imposition. 

The  act  of  the  legislature,  in  regard  to  the  charter  of  Trinity 
church,  arose  out  of  the  times,  and  can  be  excused  only  by  the 
necessity,  and  peculiar  circumstances,  existing  at  the  close  of 
the  revolution.  It  furnished  no  authority,  or  precedent  for 
subsequent  legislatures,  in  a  settled  and  established  order  of 
things. 

The  trustees,  having  set  apart  100  acres  of  land,  as  a  glebe, 
for  the  use  of  a  minister,  as  soon  as  a  minister  was  duly  in- 
ducted, he  became  seised  of  the  glebe,  and  was  capable  of 
maintaining  an  action  for  its  possession.  It  is  sufficient  that 
he  has  been  elected,  and  inducted,  as  near  as  may  be,  pursuant 
to  the  charter.  Had  not  the  legislature  declared,  that  such  an 
election,  or  induction,  should  be  valid,  a  court  of  chancery 
would  not  have  suffered  the  rights,  under  this  charter,  to  be 
lost,  or  defeated,  not  by  any  act  or  neglect  of  the  parties,  but 
by  the  events  of  a  revolution ;  but  would  have  interposed  and 
directed,  that  they  should  be  exercised,  as  near  as  may  bey 
according  to  the  charter. 

[  *  133  ]  *Van  Ness,  J.     On  the  argument,  several  nice  and  delicate 

questions  were  raised  for  our  decision.  The  property  in  dispute 
is  understood  to  be  valuable,  and  being  appropriated  for  re- 
ligious and  other  beneficial  public  purposes,  it  is  desirable  that 
a  compromise  should  be  effected  between  the  parties,  upon 
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principles  of  mutual  concession,  whereby  the  ends  of  the 
original  grant  may,  in  some  way,  be  attained.  My  opinion 
will  leave  the  door  to  compromise  open,  and  if  the  parties  shall 
not  avail  themselves  of  this  opportunity  to  adjust  the  contro- 
versy, by  amicable  arrangement  among  themselves,  they  must 
bid^  the  consequences  of  such  decisions  as  the  court  shall,  in 
the  course  of  future  litigation,  feel  itself  bound  to  pronounce. 

The  lessors  of  the  plaintiff  found  their  right  to  a  recovery, 
upon  the  legality  and  validity  of  the  election  of  trustees,  in 
November,  1805,  conducted,  as  they  contend,  in  conformity  to 
the  original  charter.  They  deny  the  right  of  the  legislature  to 
make  the  law  of  1803  ;  but  even  conceding  that  the  legislature 
had  the  right,  they  allege  that  the  law  was  obtained  by  fraud 
and  misrepresentation,  and  ought,  therefore,  to  be  avoided. 

The  defendant  denies  the  legality  of  the  election  of  1805, 
inasmuch  as  Episcopalians,  exclusively,  were  permitted  to  vote 
thereat.  But  admitting  that  the  charter  gave  to  Episcopalians 
only  the  right  to  vote,  he  says,  that  the  act  of  1803  has  altered 
and  modified  the  charter,  and  that  he  derives  his  possession 
from  the  trustees  chosen  pursuant  to  that  act. 

The  trustees  of  the  parish  of  Newburgh  are  a  body  corporate, 
and  it  is  taken  for  granted,  on  all  hands,  that  the  title  to  the 
land  in  controversy  is  vested  in  that  corporation,  or  those 
claiming  under  it.  And  in  my  view  of  the  subject,  the  only 
question  presented  by  the  case  is,  Who  are  the  members  com- 
posing this    corporation? 

•&  determine  that  question,  the  counsel  on  both  sides  have 
proceeded  on  the  idea,  that  a  decision  as  to  the  validity  of  one 
or  both  of  the  elections  of  trustees,  is  necessarily  involved.  I 
think  differently.  The  question  #in  this  action  is  not,  who 
are  the  trustees  Se  jure,  but  who  are  the  trustees  de  facto.  As 
long  as  the  conflicting  claims  of  these  different  sets  of  trustees, 
both  elected  under  color  of  right,  to  the  exercise  of  the  cor- 
porate rights,  remain  undetermined,  so  long  the  possessions 
held  under  either  ought  not  to  be  disturbed.  I  am  satisfied, 
that  in  the  present  suit,  these  claims  cannot  be  tried.  If  an 
inquiry  into  the  qualifications  of  the  persons  who  were  per- 
mitted to  vote  at  the  election  of  1805  can  be  made,  the  same 
inquiry  is  equally  proper,  as  to  the  qualification  of  those  who 
voted  at  the  election  of  1803.  In  fact,  the  regularity  of 
every  part  of  the  elections  would  be  open  to  investigation. 
This  would  be,'not  only  an  unprecedented  mode  of  proceeding, 
but  contrary,  in  my  opinion,  to  known  and  well  settled  rules. 

The  defendant  is  in  possession,  under  the  trustees  elected 
pursuant  to  the  act  of  1803.  I  intend,  that  he  is  in  possession 
under  a  lease,  sealed  with  the  corporate  seal;  and  those 
trustees,  as  it  respects  this  portion,  at  least,  of  the  lands 
belonging  to  the  corporation,  must  be  regarded  as  the  trustees 
de  facto.  They  were  elected  before  the  other  set  of  trustees, 
under  an  existing  law  of  the  legislature,  and  until  they  are 
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ousted,  the  court  is  bound  to  protect  the  possession  of  theii 
tenant. 

The  only  way  in  which  the  legality  and  regularity  of  these 
elections  can  be  settled,  is  by  information,  in  the  nature  of  quo 
warranto,  under  our  statute.  This  is  the  appropriate  remedy, 
in  all  cases  of  contested  corporation  elections ;  and  either  of 
the  present  parties  may  resort  to  it,  to  have  their  rights  fully 
investigated,  and  finally  determined. 

Until  it  shall  have  been  determined,  by  this  mode  of  pro- 
ceeding, who  are  the  rightful  and  legitimate  representatives  of 
the  corporation,  I  shall  be  unwilling  to  disturb  the  possessions 
of  either  of  the  parties.  My  opinion,  accordingly,  is,  that  a 
new  trial  ought  to  be  denied. 

#Spencer,  J.  The  plaintiff  having  been  nonsuited  at  the 
trial,  it  becomes  a  question,  whether  a  title  has  been  deduced 
under  either  of  the  demises.  The  first  demise  is  from  the 
religious  incorporation,  formed  under  the  statute,  on  the  4th 
November,  1805,  and  their  title  is  supposed  to  have  com- 
menced, at  the  time  of  the  incorporation,  and  to  extend  to 
such  real  estate,  as  the  original  trustees,  Colden  and  Albertson, 
held  under  the  grant  of  the  26th  March,  1752.  Upon,  the 
principles  of  the  common  law,  this  religious  incorporation 
could  take  such  property  only,  as  had  been  granted  to  it,  by 
its  corporate  style,  and  not  being  in  esse,  when  the  first  grant 
was  made,  it  could  not  acquire  any  interest  by  relation.  If, 
therefore,  it  became  invested  with  any  property  in  the  lands 
granted  to  Colden  and  Albertson,  it  can  only  be  under  the  pro- 
visions of  the  general  statute.  To  acquire  a  title  by  that 
statute,  it  is  necessary,  that  the  grant  should  have  been  to  the 
corporation,  to  the  congregation,  or  society,  or  to  Colden  and 
Albertson,  for  their  use.  By  a  reference  to  the  charter,  it  will 
be  seen,  that  although  Colden  and  Albertson  were  trustees, 
they  were  not  trustees  exclusively,  for  the  benefit  of  that 
society,  but  for  the  benefit  of  a  minister  of  the  church  of 
England,  and  a  schoolmaster,  in  the  proportion  which  the 
trustees  shall  think  meet  and  convenient ;  so  that  the  trustees 
had  a  discretionary  control  over  the  fund,  the  profits  of  which 
they  could  distribute  as  they  saw  proper.  It  appears  to  me; 
that  under  the  charter,  therefore,  it  cannot  be  contended,  that 
the  corporation  acquired  any  legal  interest  in  the  land  itself 
they  not  being  cestui  que  trusts,  for  the  entirety,  nor  for  any 
definite  proportion  of  it. 

The  second  and  third  demises  involve  the  same  question, 
except  so  far  as  respects  Cave  Jones,  and  that  is,  whether  the 
election  of  the  4th  November,  1805,  was  a  valid  election,  and 
conferred  on  the  lessors  the  legal  .estate  to  the  lands  in  con- 
troversy. The  case  states,  that  a  large  majority  of  the  in- 
habitants of  the  German  patent,  who  assembled  to  vote,  were 
not  Episcopalians,  and,  for  *this  reason  only,  their  votes  were 
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refused,  and  that  none  but  Episcopalians,  who  did  not  compose 
one  tenth  part  of  the  inhabitants,  were  allowed  to  vote  at  that 
election.  The  right  of  election  is  expressly  given,  by  the 
charter,  to  all  the  male  inhabitants  of  the  German  patent  who 
are  above  the  age  of  twenty-one*  years.  The  trustees,  when 
elected,  have  the  disposal  of  the  revenues  of  the  glebe,  and 
are  to  distribute  them,  as  they  think  meet,  between  the  minister 
and  schoolmaster ;  the  minister  is  required,  by  the  charter,  to 
be  of  the  Church  of  England,  and  has  the  care  of  souls  of  all 
the  inhabitants  on  the  patent,  whilst  the  schoolmaster  may 
be  of  any  religious  denomination,  and  it  is  his  duty  to  instruct 
the  children  of  all  the  inhabitants. 

From  this  statement,  it  would  seem  to  me,  most  conclusively, 
that  no  court  of  law,  called  upon  to  pronounce,  not  to  make, 
the  law,  can  hesitate  in  saying  that  all  the  inhabitants  of  the 
German  patent  have  an  important  right,  secured  to  them  by 
the  charter,  of  electing  trustees,  to  make  not  only  the  selec- 
tion of  a  schoolmaster,  but  to  decide  on  his  salary.  Of  this 
right,  they  ought  not  to  be  deprived,  from  a  supposed  incon- 
sistency, that  persons  of  various  religions,  may,  under  the 
words  of  the  charter,  interfere  in  the  choice  of  an  Episcopalian 
clergyman,  or  may  be  averse  to  the  employment  of  one  of 
that  order. 

It  must  have  been  foreseen,  when  the  charter  was  granted, 
that  there  would  be  persons  of  different  modes  of  religious 
worship  on  the  German  patent ;  yet,  still,  they  were  to  be  ad- 
mitted to  a  participation  in  the  elections.  It  cannot  be 
requisite  to  advert  to  other  parts  of  the  charter,  to  enforce  the 
propriety  of  the  opinion  I  have  formed ;  if  it  was  necessary, 
my  opinion  would  receive  additional  force,  from  that  part  of 
the  charter  which  enables  the  trustees  to  hold  fairs,  in  which, 
as  well  as  in  the  choice  of  a  schoolmaster,  all  the  inhabitants 
have  a  vested  interest  by  the  charter,  and  consequently,  cannot, 
and  ought  not  to  be  deprived  of  the  right  of  choosing  their 
trustees,  on  the  propriety  and  ^fidelity  of  whose  conduct, 
their  rights,  in  a  great  measure,  depend. 

With  respect  to  the  demise  from  Cave  Jones,  there  is  no 
pretence  to  say,  that  he  acquired  any  legal  title  to  any  portion 
of  the  lands,  under  his  induction  and  settlement.  The  only 
claim  he  had,  was  to  such  part  of  the  revenues  of  the  glebe  as 
the  trustees  thought  proper  to  give  him. 

The  plaintiff  having  failed  to  show  any  title,  the  defendant 
cannot  be  disturbed  in  his  possession.  This  view  of  the  case 
renders  it  unnecessary  to  consider  the  objections  raised  to  the 
act  of  the  6th  April,  1803.  My  attention  has  not  been  par- 
ticularly directed  to  the  consideration,  whether  the  legality  of 
the  election  of  trustees  can  be  tried  in  this  collateral  way, 
inasmuch  as  both  parties  have  considered  the  validity  of  the 
election  of  November,  1805,  fairly  before  the  court,  without 
any  objection  to  the  manner  in  which  it  has  been  presented. 
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ALBANY,  In  my  opinion,  the  nonsuit  ought  to  be  confirmed ;  and  that 

vJ[|^Jf^,  consequently,  the  plaintiff  must  take  nothing  by  his  motion. 

M'Kerras 

v.  Kent,  Ch.  J.,  and  Thompson,  J.,  having  been  absent,  firm 

ardner.  in<j isposi tion 9  on  the  argument  of  the  cause,  gave  no  opinion. 

*  Rule  refused. 


M'Kerras  against  Gardner. 


*o 


Where  <he  de-  ON  certiorari.  The  plaintiff  below  declared  against  the  de- 
creedto  remove  fendant,  for  damages,  sustained  in  July,  1806,  in  consequence 
his  goods  from  of  the  defendant's  not  removing  his  goods  from  a  store,  occii- 
I803,r<but  ^neg-  P^  DY  nnn  under  the  plaintiff,  and  which  removal  was,  by  a 
lected  to  do  so  5  contract  between  the  parties,  to  have  been  made  in  May,  1803 
of  CwhfXe  die  The  defendant  pleaded  a  suit,  and  a  recovery  by  him  against 
piaiutiff  was,  in  the  plaintiff,  before  another  justice,  on  a  promissory  note,  in 
paydamafesto  April,  1806,  in  which  suit  the  plaintiff's  demand  ought  to 
the  persou  to  have  been  set  off. 

[  *  138  ]  *On  the  trial,  the  plaintiff  below  proved,  that  he  had  sold 

whom  he  had  the  store  occupied  by  the  defendant,  to  one  Hammond,  who 

JTwasheidrAai  was  to  nave  nad  possession,  on  the  1st  of  April,  1803,  and 
the  cause  of  that  the  defendant  would  not  give  up  the  possession  till  the 
when0  SiCeCrUdeed.  27th  day  of  June  following ;  that  after  the  month  of  April, 
fendant  neg-  1806,  Hammond  demanded  damages  of  the  plaintiff  below,  for 
movethe^oods  not  delivering  up  the  store,  upon  which  he  and  Hammond  set- 
in  1803,  and  not  tied,  the  plaintiff  paying  him  twelve  dollars  and  fifty  cents. 

when  the  plain- 
damages  in  H.  Bleecker,  for  the  plaintiff  in  error.  The  demand  of  the 
Jonse  uent|hat'  P^intifF  below  ought  to  have  been  set  off  in  the  suit  brought 
thepiamtiff,hav-  against  him  by  the  defendant  on  the  note.  The  cause  of  action 
sued  benthefde-  arose  wnen  the  contract  to  remove  the  goods,  or  deliver  up  the 
fendant, in  1S06,  store  was  violated,  which  was  in  May,  1803,  and  did  not  ac- 
before  a  justice,  c  ue  upon  tne  settlement  of  the  damages  between  the  plaintift 

on  a  note,  was  ~  in  a      •?    i  or  ^ 

bound  to  set  off  below  and  Hammond,  alter  April,  1806. 

this  demand,  for     • 

agreement"  e  Henry,  contra.  The  plaintiff  below  had  not  suffered  any 
loss,  till  the  damages  were  demanded  by  Hammond,  and  paid 
to  him.  The  cause  of  action  may,  therefore,  be  said  to  have 
accrued  at  the  time,  and  consequently  could  not  have  been  set 
off  in  the  suit  on  the  note. 

Per  Curiam.  The  plaintiffs  demand  in  the  court  below 
ought  to  have  been  set  off  in  the  suit  on  the  note.  The  judg- 
ment must  be  reversed. 

Judgment  reversed. 
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Jackson,  ex  dem.  La  we,  against  Virgil. 


Nicholson 
v. 

•  •  LOTHROP. 

G  OLD,  for  the  defendant,  moved  for  an  attachment  against 
the  lessor  of  the  plaintiff,  for  the  non-payment  of  the  costs  on  J?0^0 b£g 
a  judgment,  as  in  case  of  nonsuit.  He  read  the  affidavit  of  A.  contempt,  for 
B.,  that  he  served  on  the  lessor  of  the  plaintiff,  a  copy  of  the  Jj^  of"cosu 
rule  for  judgment,  and  of  the  consent  rule,  together  with  the  the  person  serv 
taxed  bill  of  costs  ;  and  that  he,  at  the  same  time,  showed  the  ing  e  taxe* 
ca.  sa.  against  the  plaintiff,  #and  being  thereto  lawfully  an-  hllL  J 

thorized,  did  demand  of  the  lessor  of  the  plaintiff,  the  costs  shoW   °to    the 
according  to  the  taxed  bill,  but  which  he  had  not  paid. 


Per  Curiam.  The  affidavit  of  service  is  not  sufficient.  It 
ought  to  appear,  that  the  person  who  demanded  the  costs  of 
the  lessor  of  the  plaintiff  showed  his  authority  to  receive  them, 
or  how  he  was  authorized  by  the  defendant.  Greater  strict- 
ness is  required  to  bring  a  party  into  contempt,  than  in  ordi- 
nary cases. 

Rule  refused. 


party,  his  au- 
thority to  re- 
ceive the  costs. 


Micholson  against  Lothrop. 

i 

GOLD,  in  behalf  of  the  defendant,  moved  to  change  the  Ina^{Jcti°nfo' 

venue,  in  this  cause,  from  the  county  of  Albany,  to  the  county  defendant 

of  Oneida.     The  action  was  for  a  libel,  stated  to  have  been  swears  that  the 

published  by  the  defendant,  in  a  paper  printed  at  Utica,  in  the  lLhed^in*  aPdif- 

county  of  Oneida,  where  the  defendant  resides.     It  was  stated,  £erent     county 

that  the  cause  of  action,  if  any,  arose  in   Oneida  county,  and  which  Uie*«»«e 

that  the  defendant  had  a  number  of  witnesses  in  that  county,  js  i,a'|d»  and  *at 

j     i        •      .1                  ,         r  tt     7  •  he  has  a  number 

and  also  in  the  county  ot  Herkimer.  of  material  wit 

nesacs   residing 

Per  Curiam.  As  the  defendant  states,  that  he  has  material  the  court^wiil 
witnesses  in  the  counties  of  Oneida  and  Herkimer,  without  direct  the  mm« 
mentioning  how  many  of  them  reside  in  each,  and  as  the  plain-  ^.  £  e  an*" 
tiff  resides  in  the  latter  county,  we  grant  the  motion,  with  lib- 
erty to  the  plaintiff  to  elect,  within  twenty  days,  to  lay  his  venue  pir/L-tw  T.'Z 
either  in  Oneida  or  Herkiner.  32a 

Rule  granted. 
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Jackson  o  u.    o 

v.  Starr  against  Schuyler, 

Brown  el. 

Where  a  judg-       FOOT,  for  the  defendant,  moved  to  set  aside  the  execu* 

tered  ^aS  ?"  t*on>  wmcn  na(^  Deen  issued  in  this  cause,  on  a  judgment,  en- 
warrant  of  at-  tered  by  warrant  of  attorney  on  a  bond,  which  the  defendant, 
boud^aiieffed  to  m  n's  affidavit,  alleged  to  have  been  given  for  a  usurious  con- 
be    given    for  sideration. 

a  usurious  con- 

[     140  ]  # Henry,  contra,  read  the  affidavit  of  the  plaintiff,  explaining 

%v»cdn'wsue  tne  transactions  between  the  parties,  but  which  did  not  ex- 
waJawarded  to  pressly  deny  the  allegation  of  usury. 

try  the  fact  of   r  J  J  &  J 

usury,  and  ex- 
ecution     was       Per  Curiam.     Take  your  rule,  that  all  the  proceedings  under 

arte* the  trial"*1  tne  judgment  be  stayed,  until  the  further  order  of  the  court; 
and  that  a  feigned  issue  be  awarded,  and  brought  to  trial  at  the 
next  circuit  to  be  held  in  the  county  of  Albany  or  Rensselaer,  at 
the  election  of  the  plaintiff,  to  try  the  allegation  of  usury,  as  to 
the  bond  on  which  the  judgment  has  been  entered ;  and  that 
the  feigned  issue  be  prepared  by  the  counsel  for  the  defendant, 
and  submitted  to  the  plaintiff  within  twenty  days ;  and  if  the 
counsel  for  both  parties  cannot  agree  in  settling  the  issue,  either 
party  may  apply  to  a  judge,  at  his  chambers,  for  the  purpose  of 
having  the  same  settled  under  his  direction. 


Jackson,  ex  dem.  Colden  and  others,  against 

Brownel. 

After  argument  THIS  cause  was  argued  at  the  last  August  term,  on  a  case 
bcfore^judff-  which  had  been  settled  by  the  judge,  before  whom  the  cause 
mem,    it   the  had  been  tried  :  but  no  decision  had  yet  been  given  by  the  court. 

instance  of  the  *  °  "       . 

defendant,    the 

case  was  allow-       Russel,  for  the  defendant,  now  moved  for  leave  to  amend 

ed  to  be  amend-     «  re.  \       **.      c  •   *    i         •  *    *•  f  it 

ed,  on  paying  the  case,  on  an  affidavit  of  a  mistake,  in  stating  some  ot  the 
the  costs  of  ar-  testimony  ffiven  at  the  trial. 

gumeut,       and  J   ° 

giving    to    the 

plaintiff      the       fran  Vechten,  contra. 

election     after-  ' 

wards     to     be 

nonsuited,  or  to  per  Curiam.  Take  your  rule  ;  but  the  defendant  must  pay 
trial.  tne  costs  of  the  argument  in  August  term,  if  the  plaintiff  con- 

sents  to  a  nonsuit,  after  the  amendment,  or  the  plaintiff  may 

elect,  within  twenty  days,  to  have  a  new  trial,  with  costs,  to 

abide  the  event  of  the  suit. 

Rule  granted. 
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Currie  and  Whitney  against  Henry.  ^d^^' 

V. 

fj  jl  R  pTVT  rp 

RUSSEL,  for  the  plaintiff,  moved  for  leave  to  withdraw  the 
demurrers  to  the  second  and  fourth  pleas,  and  to  reply  to  the  After  j«^g»aeat 
same  pleas ;  judgment  having  been  given  at  *the  last  term,  for      [  *  141  J 
the  defendant,  on  the  demurrers.     (2  Johnson,  423.)  {J1  ^TSST  « 

the   next  term, 

Foot,  contra.  EaveTJt' 

draw    the    de- 
fer Curiam.     It  is  too  late,  after  the  term  in  which  judgment  rau^^e^• 
has  been  given,  to  ask  for  leave  to  withdraw  a  demurrer,  or  to 
amend.    A  similar  motion  was  refused,  at  the  last  term,  in  the 
case  of  Bird  and  others  v.  Caritat.  » 

Rule  refused. 


an  assigu 


Dumond  against  Carpenter. 

ON  ERROR  from  the  Court  of  Common  Pleas,  of  the  county  After 
of  Ulster.     L.  Elmendorf,  for  the  plaintiff,  in  error,  moved  that  ™fntt°^  j®1™^ 
a  certified  copy  of  the  capias  ad  satisfaciendum,  issued  in  the  move,  that  the 
court  below,  and  copies  of  two  rules  entered  there,  should  be  r®turn  lo  a  w'il 

*  .  of      error      be 

annexed  to  the  return  to  the  writ  of  error,  in  this  case,  which  amended,     if 
had  been  directed  to  that  court.  thre,.  i«^««t 

of  the  court  be- 
low be  correct 

Sudam.,  contra.  '     and   le&*>  "° 

7  error    lies     for 

any     irregular- 

Per  Curiam.     This  application  comes  too  late,  after  an  as-  lty>  *f.  to  lhe 

i  rr  '  execution. 

signment  of  errors.  The  plaintiff,  at  the  time  he  assigned  Each  court  ha* 
errors,  should  have  alleged  diminution,  and  prayed  a  certiorari.  IJ^^^^l 
But  if  the  ca.  sa.  were  before  this  court,  it  would  not  avail  the 
plaintiff.  If  the  judgment  of  the  court  below  be  correct  and 
legal,  no  error  will  lie  for  any  irregularity,  as  to  the  execution. 
Each  court  has  a  control  over  its  own  process,  and  if  there  be 
any  irregularity,  the  proper  remedy  is  by  application  to  the 
court  below. 

Rule  refused. 
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™°  Philips  and  Philips  against  Blagge. 

Shaw.   * 

Ad  inquest,  HENRY  moved  to  set  aside  the  inquest  taken  in  this  cause 
taken  by  de-  af  the  last  sittings,  in  New-  Fork.  The  affidavit  of  the  attorney 
{  *  142  ]  of  the  defendant  stated  that  the  defendant  *was  absent  beyond 
aside"  "o*  **  sea>  and  ^ad  rePresented  to  him,  that  he  had  a  good  and  sub- 
affidavit  of  the  stantial  defence  on  the  merits ;  and,  from  his  representations, 

£toku3nt°fthaT  and  ^e  PaPers  produced,  he  verily  believed  there  was  a  legal 
from  the  repre-  defence.  The  inquest  had  been  taken  out  of  its  order,  on  the 
sentatiousmade  calendar  of  causes. 

to  him  by   the 
defendant,  and 

had  wSied5  Sedgwick,  contra,  offered  counter  affidavits ;  but  the  court 
he    verily  be-  said,  that  it  was  settled,  that  no  counter  affidavits  could  be 

dTinBdant4  had  read lli  suc^  a  case*  e  plaintiff  had  no  right  to  go  to  trial, 

a  legal  de-  when  the  defendant  was  called,  and  he  took  the  inquest  by 
Counts  affida-  default,  at  his  peril ;  and  the  court  will  always  set  aside  a  ver- 
vits  are  not  ai-  diet,  so  taken,  when  they  are  satisfied  that  the  defendant  has  a 

lowed  to  beread  g00C[  defence. 

in  opposition  to  °  _.     .  _ 

such  a  motion.  Rule  granted. 

(a)  See  Oeibv. 
leard,  11  Johns. 

83.    Roosevelt  v.  . 

Dale.  2  Cow,  Rep.  — — ^^^»— 

Kmq  against  Shavt, 

ftttor?errantww  ^'  WILLIAMS  and  T.  A.  Emmet,  for  the  defendant, 
$iven  m  vaca-  moved  to  set  aside  the  judgment  and  execution  in  this  cause ; 
u°™uHto  eC™T  *  *  Because  the  judgment  was  entered  up  on  a  bond  and  war- 
vacation,     'or  rant  of  attorney,  which  were  forgeries.     2.  For  irregularity. 

*  >Tn°na?  ^the  The  bond  was  dated  the  13th  of  October>  1787>  and  payable 
same  time,  and  on  demand.     The  warrant  of  attorney  was  dated  at  the  same 

8?atetle-  ""and  t^me»  and  authorized  the  attorney  to  enter  up  judgment  on  the 
judgment   was  bond,  "  in  Urm  or  vacation;"  and  the  judgment  was  entered 

ofthcCdrecedinS  UP>  *n  ^e  vacati°n>  as  of  the  preceding  term  of  August. 

term,   but  the       As  to  the  irregularity,  they  cited  Strange,  1121.  8   Term, 

IT  motionU,se?o  153'  l  Mod-  L  7  Mod-  5-  Siderfin,  222.  1  Term,  80.  1 
sei   aside' the  Ventris,  113.     1  Crompton,  381.     1  Tidd'sX.  B.  Prac.  497. 

jud<nneiit.     On 

affidavit,      that  i    tt 

the  bond   and       Sedgwick  and  Henry,  contra. 

warrant  of  at- 
torney ,on  which  ._  .  i  i       •  '     i 

judgment   was      Jrer  Curiam.     An  authority  to  enter  up  judgment  in  vaca- 

entered 

were 

the 

reeled  a  feismed 


forged  ^on'  on  a  DOn(^j  payable  immediately,  will  include  the  vacation 
?ourt  di-  in  which  the  bond  was  given ;  for  the  parties  must  be  supposed 
reeled  a  feigned^  to  mean  the  present,  as  well  as  any  future  vacation.     There  was, 
I     14o  ]       then,  no  breach  of  good  faith,  *in  entering  up  the  judgment,  in 
facteof°forgery!  the  August  vacation ;  and  the  relation  back  to  the  term  of 
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August,  is  a  fiction,  which  can  prejudice  neither  the  parties  nor 
purchasers,  since  the  judgment  is  a  lien  only  from  the  day  on 
which  it  is  docketed.  To  enter  up  judgment  on  a  bond,  of  a 
terra  before  it  was  executed  or  due,  is,  however,  error  on  the 
face  of  the  record  ;  but  we  do  not  think  it  proper  to  interfere 
in  this  way.  The  defendant  must  be  left  to  his  remedy  by  writ 
of  error,  and  the  plaintiff  to  protect  himself  by  a  release  of 
errors,  if  he  can  procure  it.  As  to  the  charge  of  forgery,  the 
affidavits  are  contradictory,  and  this  court  cannot>  weigh  the 
credit  of  those  who  have  made  them.  It  is  indispensable, 
therefore,  that  an  issue  be  awarded  to  ascertain  the  truth,  as  to 
the  genuineness  of  the  bond  and  warrant  of  attorney  ;  and  this 
issue  must  be  prepared  and  brought  to  trial  at  the  next  circuit, 
to  be  held  in  the  county  of  Cayuga. 

Rule  refused. 


ALBANV. 

Feb.  18C0. 

Clinton 

v. 

Mitchell 


Clinton  against  ElMendorf, 

VAN  VECHTEN,  for  the  defendant,  moved  to  set  aside 
the  report  of  the  referees,  in  this  cause,  on  the  merits. 

Haivlcins,  contra,  objected  that  this  being  a  day  to  hear  non- 
enumerated  motions,  the  present  motion  was  not  in  order. 

Per  Curiam.  This  being  a  motion  to  set  aside  the  report 
on  the  merits,  it  must  be  considered  as  an  enumerated  motion  ; 
it  is  otherwise,  when  founded  on  irregularity. 


Thursday,  Fel. 
Uth. 

A  motion  to  sot 
aside  a  report 
of  referees  on 
the  merits  is 
an  enumerated 
motion.  Kul«>s 
of  iS.  C.  Jamui- 
ry  term,   1799. 


*Clinton  against  Mitchell. 

THIS  was  an  action  for  a  libel.  Rudd,  in  behalf  of  the 
defendant,  moved  for  leave  to  strike  out  the  notice  annexed 
to  the  plea  of  not  guilty. 

J.  Tallmadge,  contra,  observed,  that  he  had  no  objection 
to  the  granting  of  the  motion,  if  the  defendant  would  make 
affidavit  of  the  falsity  of  the  facts  stated  in  the  notice,  which  he 
said  was  far  more  libellous  than  the  publication  complained  of 
in  the  plaintiff's  declaration ;   otherwise,  he  contended,  the 


would  make  affidavit  of  the  falsehood  of  the  matters  slated 


[  *  144  ] 


In  an  action  for 
a  libel,  the  de- 
fendant pleaded 
not  guilty,  and 
gave  notice  u\ 
certain  facts.  n> 
be  proved  on 
the  trial ;  and 
afterwords 
moved  for  leave 
to  strike  cut  the 
notice,  but  i\,e 
court  refused  to 
grrant  the  mo- 
tion, unless  he 
iu  the  notire.(u) 


Vol.  III. 


(a)  Lent  v.  Butler,  3  Cow.  Rep.  370. 

15 
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Albany,    whole  ought  to  appear  on  the  record,  that  a  jury  might  pass 

Feb.  1808.       upon  jt 

Per  Curiam.  We  are  not  disposed  to  countenance  this 
mode  of  pleading,  unless  it  be  done  in  good  faith.  If  done 
wantonly,  and  for  the  purpose  of  experiment,  it  ought  not  to  be 
suffered.  Unless  the  defendant  will  state  upon  the  record,  01 
make  affidavit,  that  the  charges  contained  in  the  notice  are 
groundless,  the  motion  must  be  denied. 

Rule  refused. 


M'Intyre  against  Rowan. 

a  ca.  sa.  on  A  JUDGMENT  was  entered  up  in  this  cause  on  default,  and 
Pendant  *  had  a  ca"  sa-  issued  to  the  sheriff  of  Washington  county,  on  which 
been  taken,  was  the  defendant  was  taken,  and  remained  in  prison.  The  venue 
•mended,1"  b£  was  la'd  in  the  county  of  Albany,  and  the  attorney,  by  mistake, 
adding  the  tes-  omitted  to  insert  the  testatum  clause  in  the  ca.  sa.  Crary,  for  the 
teium  c  aiue.  plaintiff,  now  moved  to  amend  the  capias  ad  satisfaciendum,  by 
inserting  the  testatum  clause. 

Per  Curiam.     Amendments  of  this  nature  are  always  in  the 
discretion  of  the  court.     Take  your  rule. 

Rule  granted. 


[  *  145  ]  *Corp  against  Vermilye. 

The  affidavit  on  SPECIAL  bail  having  been  filed  in  this  cause,  the  defend- 
Uhmade  "to're-  ant  presented  his  petition,  stating  that  he  was  "  a  resident  ot 
move  the  cause  the  state  of  New- Jersey,  and  that  he  was  desirous  of  removing 

CWt^of  ,nJte  the  cause  int0  the  next  Circuit  Court  of  the  United  States,  to  be 
United  states,  held  in  and  for  the  district  of  New-  York,  in  the  second  circuit," 
preasiy!**6  that  an<^  offered  sufficient  security  for  entering  in  the  said  court,  on 
one  of  the  par-  the  first  day  of  its  next  session,  true  copies  of  the  proceedings, 
ofLwtherrt^!  an(*  for  his  appearance  in  that  court,  on  that  day,  and  entering 
special  bail  in  that  court. 

Johnson,  for  the  defendant,  moved,  that  the  security  offered 
be  accepted,  that  the  bail  given  in  this  court  be  discharged 
and  that  all  further  proceedings  be  stayed. 
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Henry,  contra,  objected,  that  the  petition  and  affidavit  of  the  Albany, 

defendant  stated  merely  that  he  was  a  resident  of  New- Jersey,  vJ^J^L^ 

not  that  he  was  a  citizen  of  that  state.  Dubois 


Per  Curiam.     The  defendant  ought  to  have  shown,  that  he 
was  a  citizen  of  New-Jersqy. 

Motion  denied,  (a) 

(a)  See  3  Dallas,  382.    2  Cranch,  1. 126. 


v. 

Roosa. 


Dubois  against  Roosa. 

L.ELMENDORF,  for  the  plaintiff,  moved  for  a  retaxation  Rules  by  con* 
of  the  costs,  and  to  set  aside  the  judgments  of  nonsuit  entered  J^  orbe"5?ee" 
in  four  other  causes  between  the  same  parties,  on  the  ground  parties,  or  tbeif 
of  irregularity.  It  appeared  that  five  actions  of  trespass  had  no^^mdi"6 
been  brought  by  the  plaintiff  against  the  defendant,  which  unless  entered 
were  noticed  for  trial  at  the  last  Ulster  circuit.     One  of  them  in  the  book.of 

.  ,  .   ,  i     i         i   •      •sv*  •       i    •  mi       common    rules, 

was  brought  on  to  trial,  and  the  plaintiff  was  nonsuited.     The  or  reduced  to 

*    defendant  entered  up  judgment  in  all   the  causes,  and  pro-  ^J^by  tteE? 

ceeded  to  have  the  costs  taxed  in  each.  or  some  person' 

authorized     foi 

*Hawkins,  contra,  read  affidavits,  stating  that  a  rule  had  been       r  *  1 46  1 
entered  in  the  minutes  of  the  clerk  of  the  circuit,  by  consent 
of  the  plaintiffs  counsel,  that  four  of  the  causes  should  abide 
the  event  of  the  cause  first  brought  on  to  trial. 

Per  Curiam.  No  rules  by  consent,  except  such  as  are  en- 
tered in  the  book  of  common  rules,  are  binding,  unless  signed 
by  the  attorneys.  According  to  the  spirit  of  former  decisions 
of  the  court,  no  agreements  between  parties  or  their  attorneys 
we  binding,  unless  in  writing,  and  signed  by  them,  or  by  some 
person  authorized  for  that  purpose,  or  entered  in  the  book  of 
common  rules.  The  costs  prior  to  the  circuit,  as  to  the  cause 
tried,  may  be  re  taxed,  but  the  costs,  in  the  other  four  causes, 
must  abide  the  event. 
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Dodge  DoDGE  agatflSt    CoDDINGTON. 

CODDINGTON. 

IN  ERROR  on  certiorari.  The  defendant  in  error  declare4 
ordVT  justice  against  the  plaintiff  in  error,  in  the  court  below,  on  a  certain 
to  return    the  writing  or  due  bill,  as  follows  : — 

evidence   in   a  ° 

cause       before 

him,  and  if  it      «  Due  J.  Coddington,  17  dollars  and  38  cents,  for  sheriffs 
•ufficient^osu"  fees,  which  I  promise  to  pay,  when  collected  from  the  estate  of 
port  the  action,  the  late  John  and  Cornelius  fVynkoop,  deceased,  &c. 
wUiberevlSed!      "  Newburgh,  2d  September,  1799. 

In  an  action  on  (Signed)  "  L.EVI  DoDGE." 

a   note  to  pay  \     o         / 

money,      when 

collected.  &c.  The  defendant  below  pleaded  non  assumpsit,  and  the  stat- 
mustaiie^ani  utes  of  limitation.  The  plaintiff  proved  the  hand-writing  of 
prove  that  the  the  defendant,  but  produced  no  evidence  that  the  defendant 
iecte%  Harder  had  collected  the  money.     The  justice  gave  judgment  for  the 

to   recover   on  plaintiff, 
the  promise.        r 

H.  Bleecker,  for  the  plaintiff  in  error,  contended,  that  the 
plaintiff  ought  to  have  averred,  in  his  declaration,  that  the  de- 
fendant had  collected  the  money,  and  to  have  proved  that 
averment. 

[  *  147  ]  *L.  Elmendorf,  contra,  objected,  that  the  court  could  not 

inquire  as  to  the  facts,  nor  reverse  the  judgment,  unless  for 
errors  in  law ;  and  not  because  it  was  against  evidence. 

Per  Curiam.  The  act  of  the  legislature  authorizes  the  court, 
to  require  the  justice  to  return  the  evidence  ;  and  if,  on  the 
return  of  the  evidence,  it  does  not  appear  sufficient  to  support 
the  action,  the  court  will  reverse  the  judgment ;  and  we  have 
often  so  decided.  In  the  present  case,  there  was  a  condition 
precedent,  and  the  proof  does  not  support  the  declaration. 
The  judgment  below  must  be  reversed. 

Judgment  reversed. 
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ALBANY, 

Feb.  1808. 

Gale  against  Chase.  gal* 

°  v. 

Chase. 

IN  ERROR,  on  certiorari.     The  plaintiff  in  error,  having 
been  taken  by  a  warrant,  issued  against  him  at  the  suit  of  the  feiuuu?t  endor!!- 
defendant  in  error;  on  the  2d  of  June ,  1807,  he  endorsed,  on  ed  on  a  warrant, 
the  back  of  the  warrant,  a  written  request  to  the  justice,  to  quesTu^entei 
enter  up  judgment  against  him,  for  whatever  demand  the  plain-  up  .  judgment 
tiff  should  have  against  him,  to  the  satisfaction  of  the  justice,  whatever"1'^ 
On  the  8th  day  of  June,  he  called  on  the  justice,  and  informed  maud  the  piaiu- 
him,  that  he  had  given  such  a  writing  to  the  constable  who  againsf  him,ato 
served  the  warrant ;  but  that  since  he  gave  the  confession  to  the  satisfaction 
the  officer,  he  had  discovered  that  the  plaintiff  claimed  a  greater  ^  °theU8neS 
sum  than  was  due,  and  desired  the  justice  not  to  enter  judg-  day.  desired  ihe 
went,  until  he  could  see  the  plaintiff  and  settle  with  him,  which,  eu1eMhenjud£ 
if  he  could  not  do,  he  must  have  a  trial,  for  he  did  not  suppose  inent,  as  he  had 
that  he  owed  the  plaintiff  more  than  10  dollars.     On  the  same  ereci^  tharthe 
day.  the  plaintiff  appeared,  and  stated  his  demand  to  be  25  dol-  plaintiff      de- 
fers, for  a  barrel  of  potash.     Nothing  was  done  by  the  justice  San*  was  "due 
until  the  10th  *day  of  July,  when  the  plaintiff  below  called  on       r  #  143  i 
the  justice,  and  informed  him,  that  the  defendant  had  not  set-  to  him;  it  was 
tied  the  demand,  and  requested  judgment  on  the  confession  held>  lha*  such 

1         1         1    /•  ■    1  mi        •        •  1  *         1  a  conse"1  or  re- 

given  by  the  defendant.     The  justice,  thereupon,  entered  up  quest  was  ie- 
judgment,  nunc  pro  tunc,  on  the  confession,  for  25  dollars,  and  ^a^tne'  justice 

the  COStS.  should  have  had 

a  trial,  to  ascer- 

H.  Bleecker,  for  the  plaintiff  in  error.  due,   and   not 

have      entered 

up  judgment  on 

.tlumford,  COntra.  the  demand  of 


the  plaintiff. 


Per  Curiam.     The  authority  to  the  justice  to  enter  up  the 

Judgment,  must  be  considered  as  a  parol  authority,  and  revoca- 
ble by  the  defendant.  What  he  stated  to  the  justice,  amount- 
ed to  a  revocation,  and  a  trial  ought  to  have  been  had,  to  ascer- 
tain the  amount  due  to  the  plaintiff.  The  judgment  below 
must  be  reversed. 

Judgment  reversed. 
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HvST  Clark  against  Holmes 

Onderdonk 

8X1  °  ers*  IN  ERROR,  on  certiorari.  The  plaintiff  below  declared 
Where  one  of  against  the  defendant  below,  on  a  warranty,  in  the  sale. of  pork 
makes  atpedai  The  Pontiff  alleged,  that  he  purchased  of  the  defendant  one 
warranty,  on  hundred  pounds  of  pork,  for  which  he  paid  him  10  dollars ;  and 
goods,S3ie  pur-  that  the  defendant,  at  the  time  of  the  sale,  warranted  the  pork 
chaser  may  to  be  good  and  wholesome,  when,  in  feet,  it  was  bad  and  un- 
actionaina«rainst  wholesome,  and  totally  unfit  for  use ;  and  that  the  plaintiff, 
ti« partner,  who  immediately  after  he  had  examined  the  pork,  at  home,  returned 
Jauty, l  wiUiout  it  to  the  defendant,  and  demanded  the  10  dollars,  and  the 
jonim?  the  charges  of  transportation.  The  defendant  below  pleaded  in 
other  partner.     abatement>  ^^  the  pork  sold  to  the  plaintiff  belonged  to  him 

and  one  Hyde,  and  that  Hyde  and  the  defendant  were  part- 
ners in  trade,  under  the  firm  of  Hyde  fy  Clark,  and  that  the 
action  ought  to  have  been  brought  against  both  partners.  The 
plaintiff  demurred,  alleging,  that  he  bought  the  pork  of  Clark 
only,  and  that  Hyde  lived  out  of  the  county  The  justice  over- 
ruled the  plea  in  abatement,  and  the  defendant  pleaded  the 
[  *  149  ]  general  issue.  The  plaintiff's  declaration,  as  to  the  sale 
warranty  and  breach,  were  fully  proved,  and  the  jury  found  a 
verdict  for  the  plaintiff. 

Gold,  for  the  plaintiff  in  error. 

N.  Williams,  contra. 

Per  Curiam.  It  was  not  necessary  to  make  Hyde  a  party  in 
the  suit.  The  plaintiff  had  a  right  to  bring  his  action  against 
the  partner  who  made  the  warranty,  without  joining  his  co- 
partner.    The  judgment  below  must  be  affirmed. 

Judgment  affirmed. 


Hunt  against  Onderdonk  and  others,  Executors  of 

Taylor. 

Where  the  at-  HENRY,  for  the  defendants,  moved  to  set  aside  the  default, 
ormtL  parries  judgment,  and  all  subsequent  proceedings  in  this  cause,  foi 
resided  out  of  irregularity.  He  read  an  affidavit,  staging,  that  on  the  26th 
Fori^ut  wX  July,  1806,  a  notice  from  the  attorney  of  one  of  the  defendants, 

in  forty  miles, 
and  Had  an 
agent  in  the  city,  service  of  a  notice  in  the  cause,  on  such  agent,  in  vacation,  was  not  sufficient. 
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of  his  being  concerned,  was  served  on  the  agent  of  the  plain- 
tiff's attorney  in  New-  York,  by  delivering  the  same  to  the  part- 
ner of  the  agent,  in  his  office,  who  accepted  the  same,  in  be- 
half of  the  agent;  and  that  the  defendants'  attorney. had  no 
notice  of  the  proceedings,  on  the  part  of  the  plaintiff,  until  the 
•25th  day  of  November,  when  he  was  informed,  that  a  writ  of 
inquiry  of  damages  had  been  executed.  The  writ  issued  in  the 
cause  was  returnable  in  August  term,  the  declaration  was  filed 
the  31st  day  of  August,  and  an  interlocutory  judgment,  for 
want  of  a  plea,  entered  the  16th  November;  and  on  the  21st 
November,  the  inquisition  of  damages  was  filed,  and  final  judg- 
ment entered  thereon. 


ALBANY, 
Feb.  1808. 

Hunt 
v. 

OlfDERDONK 

and  others. 


Johnson,  contra,  read  th«  affidavit  of  the  plaintiff's  attorney, 
stating,  that  he  resided  at  it-Pleasant,  less  than  forty  miles, 

\o  wit  thirty-six  miles  fro  ie  city  of  New-York,  where  the 
attorney  for  the  defendant  resided,  and  that  the  notice  of  the 
defendants'  attorney  being  *empIoyed,  had  never  been  received 
by  him.  He  contended,  that  where  the  attorneys  of  the  re- 
spective parties  resided  within  forty  miles  of  each  other,  a  ser- 
vice on  an  agent,  in  vacation,  was  not  valid.  (See  the  8th 
rule  of  January  term,  1799.) 

Per  Curiam.  The  service  of  the  notice  was  not  sufficient ; 
but  this  being  a  case  of  executors,  and  on  the  merits  disclosed, 
we  think  that  the  default,  judgment  and  subsequent  proceed- 
ings, ought  to  be  set  aside. 

Rule  granted. 


[*150] 
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CASES 

ARGUED   AND   DETERMINED 

IK  THE 

Supreme  <£ourt  of  Sfufcttature 

OF  THK 

STATE  OF  NEW-YORK, 

IN   MAT   TERM,   IN   THE   THIRTY-SECOND   TEAR   OF   OUR 

INDEPENDENCE. 


Jackson,  ex  dem.  Williams  and  others,  against 

Stokes  and  Thompson. 

A  person  who      THIS  was  an  action  of  ejectment  for  lands  in  the  county  A 

ET^BWiS  Dfcfc*  On  the  lrial  il  was  admitted,  that  Daniel  Clarwate~'s 
iines  during  the  attainder  should  be  evidence  of  the  attainder  of  Jacob  Clarwater 

uTdie?thOTe'  on  tne  dav  stated  in  the  record  ;  and  that  the  lessors  of  the 
in  June,  1777'  plaintiff  were  the  heirs  at  law  of  the  said  Jacob.  That  Jacob 
byS  thPeeS|rn^d  Clarwater  died  within  the  British  lines  in  June,  1777.  That 
jury,  and  in-  the  indictment  against  him  for  adhering  to  the  enemies  of  this 
myfmo,  ™-  state>  founded  upon  the  act  of  attainder  of  the  22d  day  of  Oc- 
der  the  act  of  tober,  1779,  was  presented  on  the  5th  of  May,  1780,  by  the 
auainde^of^Uie  gran(j  jurv  Qf  Ulster,  and  the  offence  was  charged  therein  to 
.1779,  for  an  have  been  committed  by  him,  on  the  15th  day  of  April,  1777. 
[  *  152  ]  That  judgment  on  the  indictment  was  signed  July  14,  1783 ; 
offence  charged  an(j  that  the  defendant  derived  title  under  the  commissioners 
committed  ^on  of  forfeitures.  A  verdict  was  taken  for  the  plaintiff,  subject  to 
*jje  .  Uj*    of  the  opinion  of  the  court,  upon  the  above  case,  (c) 

being  convict- 
ed, judgment  (a)  The  act  of  attainder  of  October  22d,  1779,  made  it  lawful  for  grand  jurors  to  prefer 
was  signed  the  bills  of  indictment  against  persons  who  should  at  the  time  be  deceased,  for  the  offence  of 
14th  July,  1783,  adhering  to  the  then  enemies  of  this  state,  committed  by  such  persons,  in  their  life-lime ; 
and  his  estate  and  that  it  should  be  no  objection  that  the  offence  was  committed  out  of  the  county  iu 
forfeited  and  which  the  indictment  should  be  found ;  that  upon  notice  being  given,  according1  to  the 
sold.  In  an  ac-  form  prescribed  in  the  act,  and  a  neglect  to  appear,  the  defendant ,  whether  in  full  life  or 
tion  of  eject-  deceased,  should  be  deemed  guilty,  and  should  forfeit  their  estates  and  such  frtfeitures 
ment,  brought 
against  persons 

deriving  title  under  the  sale  by  the  commissioners  of  forfeitures,  it  was  held,  that  the  proceedings  were 
regular,  according  to  the  act,  and  were  not  now  to  be  questioned,  and  that  the  judgment  on  the  attainder 
was  valid  and  effectual.' 
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L.  Elmendorf,  for  the  plaintiff.  NEW- YORK. 

May,  1808. 

Sudam,  for  the  defendant.  Jackson 

V. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.     The  con-    thompsos. 
victions   under   the   act  of  1779,  of  deceased   persons,  were 
out  of  the  ordinary  course  of  practice,  and  cannot  be  tested 
by  ordinary   rules.     They  were  in  the   nature  of  bills  of  at- 
tainder ;  and   the  legislature  most  clearly  intended,  that  the 
convictions  and  forfeitures  under  the  act,  should  apply  as  well 
to  offences  committed  prior,  as  subsequent  to  the  passing  of  the 
law.     In  giving  each  part  a  construction,  the  whole  act  is  to  be 
taken  together.     Its  object  is  declared  to  be  the  forfeiture  and 
sale  of  the  estates  of  persons  who  had  adhered  to  the  enemy, 
and  many  persons  were  by  name,  ipso  facto,  convicted  and  at- 
tainted of  an  antecedent  offence.  The  formality  of  an  indictment 
and  notice,  in  the  case  of  a  deceased  person,  was  a  substitute 
for  the  specification  of  the  name  of  such  person  in  the  statute, 
and  was  attended  with  equal  effect  in  respect  to  the  forfeiture 
*of  his  estate.     The  conviction,  in  order  to  save  the  rights  and       [  #  153  ] 
prerogative  of  the  state,  was  made  to  have  relation  back  to  the 
death  of  the  person  convicted ;  and  as  the  prosecution  was 
made  to  apply  to  offences  committed  prior  to  the  passing  oi 
the  act,   so    it   was   immaterial   whether   the   offender    was 
alive  or  dead  upon  that  day.     The  law  declares,  that  the  in- 
dictment and  conviction  shall  be  equally  operative  whether  the 
defendant  was  dead  or  in  full  life.     The  proceeding  in  ques- 
tion is  to  be  resolved  into  the  plenitude  of  legislative  authority, 
and  we  have  only  to  inquire  what  was  the  real  intent  and 
meaning  of  the  law.     The  constitution  authorized  the  legisla- 
ture to  pass  bills  of  attainder  for  crimes  committed  during  the 
revolutionary  war. 

We  are  of  opinion,  therefore,  that  the  title  derived  from  the 
state  is  valid,  and  that  judgment  must  be  rendered  for  the  de- 
fendants. 

Judgment  for  the  defendants.!      t 2  CaiM$  164 


affect  the  estates  whereof,  the  defendants  were  seised,  at  the  time  of  their  deaths., 
respectively,  and  the  estates  should  vest  in  the  people  of  this  state,  at  .and  from  the  day 
jigged  in  the  indictment,  most  distant  from  the  day  of  the  taking  thereof.  The  act 
further  declared,  that  being  at  any  time,  since  the  9th  day  of  July,  1776.  within  and  under 
y.fovernment  of  the  United  States,  and  afterwards  voluntarily  withdrawing  within  the 
"rituh  Hoes,  was  evidence  of  the  offence,  for  which  every  such  person  mightbe  indicted 
«d  convicted  in  pursuance  of  the  act. 

Vol.  III.  16  121 


153  CASES  IN  THE  SUPREME  COURT 

NEW- YORK 

May,  1808. 

m'Collum  M'Collum  against  Barker. 

V. 

Barker 

THIS  cause  came  before  the  court  on  a  writ  of  error,  froi* 
error*  from  °a  ^e  Court  of  Common  Pleas  of  the  county  of  St.  Lawrence. 
court  of  com-  The  record  stated,  that  the  defendant  in  error  declared 
appeared  ity the  against  the  plaintiff  in  error,  in  the  court  below,  in  assumpsit  for 
record,  that  af-  work,  labor  and  services,  and  for  money  laid  out>  &c.  The 
de^uitf^an  defendant  below  suffered  judgment  by  default,  and  the  sheriff 
action  of  as-  was  commanded,  that  he  cause  to  come  before  the  judges  and 
^SmoiecT  assistant  justices,  at  the  court-house,  &c,  on  the  4th  of  June, 
and  the  dam-  1806,  twelve,  &c,  to  inquire  and  assess  the  damages,  &c. 
J^prSe^e  $  On  the  same  day,  both  parties  appeared  before  the  judges  and 
the  court,  and  assistant  justices,  &c,  and  the  jury  being  sworn,  assessed  the 
tere!Tefor  the  damages  to  70  dollars  besides  the  costs,  &c,  upon  which  final, 
amount, without  judgment  was  entered. 

reuirne3"lSltl0it  The  error  assigned  was,  that  there  was  no  writ  of  inquiry  or 
was  held,  that  inquisition,  or  return  thereto,  on  record  in  the  clerk's  office  of 
wereTO^gu5a?,  the  said  Court  of  Common  Pleas. 

as  the  court  may 

[  #  154  ]  *Van  Vechten,  for  the  plaintiff  in  error. 

assess  the  dam- 
intervention  of       H.  Bleecker,  contra,  cited  2   Wilson,  374.    3   Wilson,  62.  2 
■*"*•  Saund.  107.  n.  2. 

Per  Curiam.  As  the  assessment  of  damages  in  the  above 
case  was  only  to  inform  the  conscience  of  the  court,  who  might 
themselves  have  assessed  the  damages  without  the  intervention 
of  a  jury,  we  do  not  perceive  any  objection  to  the  proceeding 
which  took  place.  If  the  court  might  have  dispensed  with 
the  jury,  they  could  of  course  have  dispensed  with  an  in- 
quisition formally  signed  and  sealed  by  the  jury,  who  acted 
in  their  presence.  The  execution  of  the  writ  in  the  presence 
and  under  the  direction  of  the  court,  must  afford  at  least  equal 
satisfaction,  as  if  it  had  been  executed  before  the  sheriff  alone ; 
and  if  the  court  are  willing  to  submit  to  the  trouble  of  presiding 
at  the  inquest,  it  is  the  safer  mode  for  the  parties.  The  judg- 
ment below  ought,  therefore,  to  be  affirmed. 

Judgment  affirmed. 
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NEW- YORK, 
May,  1803. 

DUNNETT  against  ToMHAGEN.  Dunnett 

V. 

FROM  the  return  of  the  certiorari,  directed  to  the  Justices' 
Court,  in  the  city  of  New-  York,  the  following  facts  appeared : —  i^fromBGr£ 

The  defendant  in  error,  who  was  the  plaintiff  below,  declared  nock  to  New- 
for  wages  due  to  him  as  a  mariner  on  board  the  ship  Sarah,  of  ^Jf  £e  8j}]£ 
which  the  plaintiff  in  error  was  master,  on  a  voyage  from  ra/i,  was,  from 
Greenock  to  New- York.  d^fffihe 

The  defendant  below  pleaded  the  general  issue,  with  notice  crew  as  a 
of  special  matter.  The  cause  was  tried  before  the  justices,  JJTl°k:  ^iS 
by  consent,  without  a  jury,  and  the  following  facts  appeared,  her,  the  sea- 
The  plaintiff  was  a  mariner  on  board  the  Sarah,  on  a  voyage  "©venues  °of 
from  New- York  to  Greenock,  and  back,  #at  22  dollars  per  f  *  155  1 
month.  That  the  ship  performed  the  voyage  to  Greenock  in  the  cargo,  into 
safety,  and  was  abandoned  as  a  wreck,  on  her  homeward  voy-  the  boat>  *"d 
age,  after  being  from  port  two  months.  The  crew,  in  order  to  wards,  taken  up 
save  the  cargo,  threw  overboard  their  own  clothes  and  other  atseabyaves- 

sel     called    the 

property.  By  their  exertions  they  saved  from  the  ship,  so  Moming-star, 
abandoned  as  a  wreck,  seven  boxes  of  merchandise,  which  they  ^d  b™ u|ht  to 
slowed  in  the  long-boat,  and  then  left  her.  After  being  some  The  merchan. 
time  at  sea,  they  were  taken  up  by  the  sloop  Morning-Star,  j^JVy^jJ1  wfJ? 
and  arrived  safe  at  Nt,w-  York,  with  the  long-boat  and  merchan-  crew6  of  tin 
dise.  The  property  so  saved,  and  the  long-boat,  were  libelled  in  ^°^"f  lfta?n 
the  Dis'trict  Court  at  New-  York,  by  the  crew  of  the  sloop  Morn-  an  '  a<?aetio'i 
ins;-Star,  for  salvage.  After  the  merchandise  and  long-boat  were  brouffnt  b/ 

•  \.         '        ,         r°.  .     ,  .  °,     .  seaman  of  th 

in  the  custody  of  the  marshal,  an  agreement  was  made  between  Sarah  agair-. 
the  libellants  and  the  owners  of  the  merchandise,  (the  plaintiff  {Jj®  ™™£T '*£'.' 
being  in  no  wise  privy  thereto,)  that  the  property  should  be  sold  Greenock  toL 
at  auction,  and  that,  from  the  proceeds,  the  auctioneer  should  Ume  , the.  shT 

i        i-i     ii  i  tiii  t     ^   n  i     was  abandoned, 

pay  to  the  libellants  such  sum  as  should  be  awarded  for  sal-  it  was  held, that 
vage  by  two  arbitrators,  who  awarded  a  sum  in  favor  of  the  "arned'and  that 
libellants,  but  how  much  did  not  appear.  The  seven  boxes  of  the  'seamen 
merchandise  were  owned  by  sundry  merchants  in  New- York,  were  not,  there- 

jl  •  /•  i       n        »  i      i         •  «i  fore,  entitled  to 

and  the  captain  and  owners  of  the  Sarah  had  no  interest  in  them,  wages;  though 
beyond  their  lien  (if  any)  for  freight.  The  outward  wages  only  Jj*y  mjf  ^J; 
bad  been  paid  to  the  plaintiff.  The  plaintiff  and  all  the  crew  Hen  on  th« 
gave  receipts  in  full ;  and  when  the  receipts  were  demanded  food$    *tv!J 

Ul  %  •    £•  ii  ii  111  tor  a  compensa- 

by  the  owners,  they  informed  the  men,  that  they  should  not  tion  in  the  na 
bave  their  wages  unless  they  signed  them.     The  mate  and  one  ture  of  8alvci:- 
seaman  refused,  and  the  plaintiff  signed  his  mark,  but  received 
bis  pay  for  the  outward  voyage  only.     The  boxes  of  merchan- 
dise sold  at  auction  for  1 ,600  dollars.     The  wages  due  to  the 
crew  on  the  homeward  voyage,  at  the  time  the  ship  was  aban 
doned,  amounted  to  414  dollars. 

The  court  below  decided,  that  the  Sarah  could  not,  in 
contemplation  of  law,  be  considered  as  wrecked,  nor  the 
Merchandise  and  long-boat  in  such  a  state  of  peril,  as  to 
entitle  the  crew  of  the  Morning-Star  to  salvage,  to  the  *pre-      [  *  156  ] 
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NEW- YORK,  judice  of  the  seamen ;  that  as  the  owners  had  received  the 
^2^*2^  goods,    and   thus   entitled   the  captain  of  the  Sarah  to   his 
Dunnett     freight  therefor,  and  that  as  sufficient  had  been  saved  to  pay 
To    v-  the  seamen's  wages,  and  as  the  plaintiff  had  made  a  sacrifice 

of  his  own  property,  to  save  that  put  into  the  long-boat,  the 
court,  in  the  exercise  of  their  legal  and  equitable  powers,  gave 
judgment  for  the  plaintiff  for  his  two  months'  wages,  from  the 
time  of  the  departure  of  the  ship  from  Greenock  to  her  aban- 
donment at  sea. 

On  the  above  facts,  the  case  was  submitted  to  the  decision 
of  this  court,  without  argument. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court. 

It  is  the  general  rule  of  the  marine  law,  that  freight  is  the 
mother  of  wages,  and  that  the  safety  of  the  ship  is  the  mothet 
of  freight.  The  reason  of  the  rule  is,  that  the  seamen  may 
have  an  interest  in  the  safety  of  the  ship,  and  may  thereby  be 
induced  not  to  desert  her  in  cases  of  danger,  but  to  use  their 
utmost  endeavor,  even  at  the  hazard  of  their  lives,  for  her 
preservation. 

No  freight  was  earned  in  this  case  on  the  homeward  voyage, 
because  no  part  of  the  cargo  was  delivered  by  the  ship.  The 
contract  was  not  fulfilled ;  the  voyage  was  not  performed  ;  and 
no  freight  was  earned  ;  it  follows,  as  a  necessary  consequence, 
that  no  wages  were  due. 

The  salvage  of  part  of  the  cargo  does  not  take  this  case 
out  of  the  general  rule,  because  no  freight  was  earned  by  the 
ship  on  the  goods  saved.  It  is  not  the  saving  of  the  cargo, 
but  the  earning  of  freight  that  entitles  the  seamen  to  wages. 
The  owners  of  the  ship  had  no  valid  claim  for  freight,  as  for  a 
part  performance  of  the  entire  contract,  because  the  fulfilment 
of  the  contract  was  not  dispensed  with  by  any  act  of  the  owners 
of  the  goods,  nor,  indeed,  was  there  even  a  part  performance  by 
the  owner  of  the  ship.  A  salvor,  and  not  the  ship-owner,  was 
here  the  deliverer  of  the  goods  saved.  The  seamen  might, 
perhaps,  have  had  a  valid  lien  on  the  goods  saved,  for  an 
T  *  157  ]  equitable  Compensation,  in  the  light  of  salvage,  but  this  gave 
them  no  right  of  action  against  the  ship-owners  or  master,  on 
their  contract  for  wages.  The  claims  of  salvage  and  for  wages 
are  totally  distinct,  and  are  to  be  tested  by  different  rules.  It 
must,  however,  be  admitted,  that  the  loose  manner  of  using 
these  terms  in  some  of  the  books,  and  in  the  old  marine  codes, 
tends  to  mislead ;  but  the  confusion  is  easily  cleared,  when  the 
terms  themselves,  and  the  principles  upon  which  those  claims 
respectively  rest,  come  to  be  understood  and  applied  with  due 
precision. 

The  court  are,  therefore,  of  opinion,  that  the  judgment  be- 
low must  be  reversed. 

Judgment  reversed 
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Smith  against  Lewis. 


NEW-YORK, 

May,  1808. 

Smith 

v. 
Lewis. 

THIS  cause  came  before  the  court  on  a  writ  of  error  from  „    o  ..  n    ... 

,      _.        _  _^  .  JNo  action  will 

the  Dutchess  Common  rleas.  lie    against   a 

The  declaration  in  this  case,  in  the  court  below,  stated,  *££Ufa  sub! 
that  the  defendant  brought  an  action  of  trespass  on  the  case  oming  a  witness 
ugainst  the  plaintiff  and  four  other  persons,  at  Fairfield,  in  the  j£  ^^^J 
state  of  Connecticut;  that  the  action  was  commenced  by  a  another  state, 
writ  of  attachment,  dated  the  4th  day  of  April,  1799,  and  J^J^g*; 
made  returnable  in  Fairfield  county  court,  on  the  3d  Tuesday  against  the  de- 
of  April,  1799,  and  which  writ  of  attachment   contained   a  ^",1^1"  ,?f? 

j    i        •  i  n  mi  n       ■?/•?>  state,    contrary 

declaration,  in  substance,  as  follows :  That  at  Brookfield,  on  to  the  truth  and 
the  26th  day  of  January,  1796,  the  defendants  affirmed  unto  jjj^  of  thi 
the  plaintiff,  Lewis,  that  Austin  Nichols,  one  of  the  said  de- 
fendants, was  the  rightful  owner  in  fee,  of  45,000  acres  of  land 
in  Virginia,  and  described  by  metes  and  bounds.  That  the 
said  Austin  Nichols  offered  the  same  for  sale  ;  that  he  and  the 
other  defendants,  well  knowing  that  the  said  Austin  was  not 
the  owner  of  the  said  tract,  and  that  the  same  was  of  no 
value,  &c,  did  conspire  to  induce  the  plaintiff  to  buy  a  part 
of  the  said  tract,  at  25  cents  per  acre,  and  with  intent  to  de- 
fraud the  plaintiff,  and  to  divide  the  profits  among  themselves. 
That  the  defendants  did,  for  that  purpose,  agree  *severally,  to  [  *  158 
represent  to  the  plaintiff,  that  the  said  Austin  was  the  owner, 
and  that  the  said  land  was  of  an  excellent  quality,  &c.  That 
the  defendants,  for  the  purposes  aforesaid,  did  agree  that  Ben- 
jamin Bostwick,  another  of  the  defendants,  should  appear  to 
w  the  purchaser  of  one  fourth,  at  the  price  aforesaid.  That 
the  defendants  did  also  agree,  that  Aaron  Gregory,  one  of  the 
defendants,  should  apply  to  the  plaintiff  to  be  let  in  for  a  small 
part  of  the  purchase,  &c,  and  the  plaintiff  averred,  that  the 
defendants  executed  their  purposes,  &c,  and  that  the  plaintiff, 
ty  means  of  the  fraud  practised  upon  him  by  the  several  de- 
fendants' conspiring  together,  did,  on  the  12th  of  February, 
H96,  at  Newtown,  purchase  of  the  said  Austin,  one  fourth 
°f  the  tract,  and  did  pay  to  him  2.812  dollars  25  cents  for  the 
^e,  and  that  the  defendants  divided  the  same;  and  the 
plaintiff  averred,  that  the  said  Austin  had  no  title ;  and  that 
the  said  tract  was  mountainous  and  good  for  nothing ;  and  the 
defendants  all  well  knew  the  same,  and  that  all  their  said 
allegations  were  false ;  by  all  which  frauds  he,  the  said  Walker 
Lewis,  was  damnified  to  4,900  dollars,  &c.  ' 

The  declaration  in  the  present  suit  further  stated,  that  the 
toM  attachment  was  duly  served  on  Smith  and  the  other  de- 
fendants, and  returned,  and  the  action  entered  in  court.  That 
the  suit  was  legally  removed  into  the  Superior  Court  of  that 
state,  and  the  several  defendants,  in  the  Superior  Court,  at  Fair- 
Md,  on  the  2d   Tuesday  in  January,  1802,  except  Austin 
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NEW -YORK,  Nichols,  who  was   defaulted,  pleaded   the   general   issue,  not 

^^^^  guilty.     That  the  cause  was  tried  by  a  jury,  who  found  a  ver- 

Smith       diet  for  the  plaintiff,  Lewis,  and  assessed  his  damages  to  3,860 

T  v-  dollars  90  cents,  and  judgment  was  rendered  thereon.     That 

Lewis  jo 

an  execution  issued  the  29th  July,  1802,  and  the  real  estaU 
of  Smith  (the  now  plaintiff)  was  seized  and  set  off  in  part 
payment  of  the  judgment,  to  the  amount  of  808  dollars  86 
cents.  The  declaration  further  stated,  that  all  the  said  pro- 
ceedings, in  the  said  suit,  were  regular,  but  that  the  said 
Lewis,  (the  now  defendant,)  in  order  to  prove  his  action  on 
the  said  trial,  did,  in  Luzerne  county,  in  Pennsylvania,  corruptly 
f  *  159]  suborn  one  Stephen  *Burritt,  to  make  a  false  deposition,  on 
the  10th  day  of  July,  180*,  which  deposition  was  read  on  the 
said  trial ;  that  this  deposition  went  to  support  fully  the  whole 
allegation  of  fraud  in  the  declaration.  The  plaintiff  then 
averred,  that  the  said  Burritt,  in  making  the  said  deposition, 
was  guilty  of  wilful  and  corrupt  perjury ;  and  that  the  present 
defendant  well  knew  it  to  be  false  when  he  procured  it,  and 
when  he  offered  it  in  evidence,  &c.  That  the  deposition  was 
procured  and  read  according  to  the  laws  of  Connecticut,  but 
that  the  present  plaintiff,  and  the  other  defendants,  had  no 
knowledge  of  it,  or  its  contents,  until  the  same  was  read  to 
the  jury,  and  so  were  wholly  unprepared  to  meet  it ;  that  the 
said  Walker  made  Azov  Ruggles  a  party  to  the  suit  for  the 
sole  purpose  of  preventing  him  from  being  a  witness  for  the 
defendants  ;  and  that  the  said  Azov  would  have  disproved  the 
contents  of  the  said  deposition  ;  that  the  court  and  jury  relied 
upon  the  deposition,  as  material  testimony  produced  upon  the 
trial;  that  the  plaintiff,  and  the  other  defendants,  were  not 
guilty  of  any  such  combination  or  fraud,  &c,  and  that  the 
jury  were  wholly  deceived  and  misled  by  the  said  deposition ; 
and  that,  by  this  fraudulent  and  corrupt  conduct  of  the  de- 
fendant, the  plaintiff  hath  sustained  damages  to  10,000  dol- 
lars, &c. 

To  this  declaration  the  defendant  below  demurred,  and  the 
plaintiff  joined  in  demurrer.  The  court  below,  having  given 
judgment  for  the  defendant,  the  plaintiff  brought  his  writ  of 
error  to  this  court.  There  were  two  grounds  of  demurrer.  1. 
That  the  declaration  did  not  contain  a  sufficient  cause  of  action. 
2.  There  were  two  separate  and  distinct  causes  of  action  set  forth. 

The  court  having  decided  on  the  first  ground,  it  is  unneces- 
sary to  take  notice  of  the  second. 

P.  Ruggles,  for  the  plaintiff  in  error.  There  can  be  no 
doubt  that  the  plaintiff  has  sustained  a  serious  injury  by  the 
fraudulent  conduct  of  the  defendant ;  and  the  only  question 
[  #  1&  I  ]  is,  whether  the  law  affords  him  any  remedy  for  *that  injury. 
The  plaintiff  does  not  impeach  the  judgment  of  the  court  in 
Connecticut,  which,  on  the  evidence  as  it  appeared  before  them, 
was  no  doubt  correct ;  but  he  alleges  that  it  was  obtained  by 
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perjury,  and  that  the  defendant  ought  to  make  reparation  for  NEW- YORK, 
the  damages  caused  by  his  malpractice  and  deceit  in  procuring  ^^^^is 
that  judgment.     The  merits  of  the  judgment  are  no  more  called       Smith 
in  question  in  this  case,  than  they  were  in  that  of  Moses  v.  v- 

Macfarlane,  (2  Burr.  1005.)  cited  by  the  counsel  for  the  de- 
fendant on  the  argument  in  the  court  below.  Lord  Mansfield, 
in  that  case,  observes,  u  The  ground  of  the  action  is  not  that 
the  judgment  was  wrong,  but  that  (for  a  reason  which  the 
plaintiff  could  not  avail  himself  of  against  that  judgment)  the 
defendant  ought  not,  in  justice,  to  keep  the  money."  "  Money 
may  be  recovered  by  a  right  and  legal  judgment,  and  yet  the 
iniquity  of  keeping  that  money  may  be  manifest,  upon  grounds 
which  could  not  be  used  by  way  of  defence  against  that  judg- 
ment." His  lordship  puts  several  cases,  not  so  strong  as  the 
present.  "  Suppose,"  says  he,  "an  endorsee  of  a  promissory 
note,  having  received  payment  from  the  drawer  (or  maker)  of 
it,  sues  and  recovers  the  same  money  from  the  endorser,  who 
knew  nothing  of  the  payment.  Suppose  a  man  recovers  upon 
a  policy  for  a  ship,  presumed  to  be  lost,  which  afterwards  comes 
home,  or  upon  the  life  of  a  man,  presumed  to  be  dead,  who 
afterwards  appears ;  or  upon  the  representation  of  a  risk  deemed 
to  be  fair,  which  comes  out  afterwards  to  be  grossly  fraudulent." 
In  all  those  cases,  the  former  judgment  of  the  court  was  shown, 
else  no  cause  of  action  could  be  made  to  appear.  If  the  party 
in  those  instances  was  not  bound  to  be  prepared  against  facts 
which  must  frequently  happen  in  the  course  of  business,  how 
is  he  to  come  prepared  against  perjury,  especially  when  the 
plaintiff  had  deprived  him  of  the  means  of  detection  ?  But 
in  the  case  of  Hanford  v.  Pennoyer,  (a)  decided  in  the  Superior 
Couit  of  the  state  of  Connecticut,  the  precise  point  in  question 
arose.  The  case  was  shortly  this:  Pennoyer  brought  his 
action  *against  Hanford  in  the  Court  of  Common  Pleas,  and  [  *  161  ] 
ftated,  in  his  declaration,  "  that  Hanford  had  before  sued  him 
in  trespass  quare  cldusumf regit,  before  a  justice,  and  that  he 
called  one  S.  H.  as  a  witness,  who  swore  falsely  and  cor- 
ruptly,whereby  judgment  was  rendered  against  him,  (Pennoyer,) 
and  for  that  false  oath  and  the  damages  he  had  sustained,  he 
brought  his  suit,"  &c.  A  verdict  was  found  for  the  plaintiff 
for  70  dollars  damages,  and  a  motion  in  arrest  of  judgment  was 
overruled,  and  judgment  rendered  for  the  plaintiff.  Hanford 
fought  a  writ  of  error  to  the  Superior  Court,  who  affirmed  the 
judgment  of  the  Common  Pleas ;  who,  in  giving  their  reasons, 
observed,  "  that  it  was  a  fundamental  principle  of  law,  that 
for  every  injury  there  was  a  remedy  ;  that  the  plaintiff  in  the 
^rt  below  had  his  right  taken  from  him  by  perjury,  and  it 
w*8  no  answer  to  say,  it  was  by  the  judgment  that  the  party  is 
^grieved,  for  the  judgment  was  obtained  by  perjury ;  nor  that 
*ne  statute   has   provided   a  punishment  for  perjury,  for  tne 

fa)  The  counsel  read  a  manuscript  copy  of  the  record,  which  contained  the  case  and 
«•  reasons  of  the  judgment,  in  August,  1802 
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NFW-york,  statute  does  not  take  away  the  common  law  right.     (2   Wils 

J^1!2L  145\    3  Burr-  1419-     l  Blac}€'  ReP-  427-     1  Cow-  DiS-  16& 
Smith        Action  on  the  Case,  A.)     It  is  not  true  that  the  judgment  ia 

Lewis.  attacked  by  this  action,  or  its  legality  and  binding  force  called 
in  question ;  the  action  is  founded  on  the  very  principle  that 
the  judgment  was  properly  rendered,  and  binding  on  the  party. 
It  is  by  means  of  the  judgment  so  obtained  by  perjury,  that 
the  party  is  subject  to  damage ;  and  notwithstanding  a  recovery 
for  the  perjury,  the  judgment  must  remain  in  full  force.  It  is 
no  objection  to  this  action,  that  the  party  aggrieved  may  get 
relief  from  the  judgment  by  writ  of  error,  or  a  new  trial,  for 
it  must  often  happen,  that  no  error  appears  on  the  record  ;  and 
the  party  aggrieved  ought  not  to  be  put  to  the  trouble  and 
expense  of  a  new  trial,  nor  run  the  risk  of  losing  his  evidence 
by  the  death  or  removal  of  witnesses." 

Several  analogous  cases  niay  also  be  found  in  the  English 
books.  In  Skelhorn  v.  Harison,  ( Cro.  Eliz.)  where  bail  in  an 
inferior  court  had  knowingly  procured  insufficient  bail  to  be 
[  *  162  j  put  in,  on  a  habeas  corpus  in  the  cause,  in  the  Court  #of 
K.  B.  it  was  held,  that  an  action  on  the  case  would  lie  for  the 
falsity.  In  Baron  v.  Sleight,  (Cro.  Eliz.  618.)  which  was  an 
action  on  the  case  for  deceitfully  procuring  a  scire  facias  to  be 
sued  out,  and  two  nihils  returned,  against  a  person  who  was 
not  bail,  in  which  judgment  was  rendered  against  him,  and 
execution  issued,  on  a  motion  in  arrest  of  judgment,  the  court 
held  the  action  to  be  maintainable,  because  the  judgment  was 
obtained  by  fraud  and  covin,  and  to  deceive  the  plaintiff. 
P  err  en  v.  Sudd  (Cro.  Eliz.  793.)  was  also  an  action  on  the 
case,  for  deceitfully  procuring  a  nil  debet  to  be  entered  in  the 
name  of  the  plaintiff,  and  though  it  was  objected,  that  the 
entering  of  the  nil  debet  was  a  judicial  act,  and  therefore  no 
action  would  lie,  yet  the  court  said,  that  the  action  was  main- 
tainable, for  the  procuring  the  nil  debet  to  be  entered  was  an 
abuse  of  the  court,  whereby  the  party  had  been  injured. 

So  in  Steer  v.  Scoble  fy  Pensent,  (Cro.  James.  667.)  which 
was  an  action  on  the  case  for  maliciously  and  deceitfully  prose- 
cuting bail,  knowing  that  the  principal  had  surrendered  in 
their  discharge,  it  was  moved  in  arrest  of  judgment,  that  such 
an  action  would  not  lie,  because  it  was  the  act  of  the  court  to 
award  the  process ;  but  the  court  gave  judgment  for  the  plain- 
tiff, which,  on  a  writ  of  error,  was  afterwards  affirmed.  In 
Coxe  v.  Smith,  (1  Lev.  119.)  the  action  was  for  making  a  false 
affidavit  against  the  plaintiff,  in  consequence  of  which  he  was 
turned  out  of  his  office.  After  a  verdict,  it  was  moved  in  arrest 
of  judgment,  on  the  ground  that  no  action  would  lie  for  making 
a  false  oath ;  but  the  court  said,  the  action  is  not  founded  on 
the  oath,  which  is  only  an  inducement  to  the  malicious  pro- 
curement to  have' the  plaintiff  turned  out  of  office,  and  the 
verdict  having  found  that  it  was  falsely  and  maliciously  done, 
the  plaintiff  was  entitled  to  judgment.  In  the  case  in  Rolles, 
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(1  Rol  Abr.  100.  pi.  1.)  "it   was  held,  that   if  a  man  ac-  NEW-yokk, 
knowledge  a  fine  in  my  name,  or  acknowledge  a  judgment  in     May>1808 
an  action  in  my  name,  of  my  land,  this  shall  bind  me  for  ever ;        smith 
and  therefore  I  may  have  a  writ  of  deceit  against  him  who  ac-  v- 

knowledged  it."     The  novelty  of  the  present  action  ^furnishes       r  #****  i 
no  legal  objection  against  it ;  (Paisley  v.  Freeman,  3  Term,       •»         '    ' 
63,64.     2  Wils.  146.)  and  every  principle  of  justice  is  in  its 
favor. 

Tallmadge,  contra.  The  case  of  Skelhorn  v.  Harrison,  which 
has  been  cited,  was  overruled  in  the  subsequent  case  of  Eyres 
v.  Sedgwick,  (Cro.  Car.  601.)  which  was  an  action  for  making 
a  false  affidavit  in  chancery,  by  reason  of  which  the  plaintiff 
.was  imprisoned,  and  put  to  great  expense,  and  it  was  held,  that 
no  such  action  would  lie ;  and  the  court,  in  taking  notice  of 
the  case  of  Skelhorn  v.  Harrison,  say,  that  the  suit  was  com- 
promised, and  no  judgment  given,  it  being  the  better  opinion 
that  the  action  was  not  maintainable.  In  Dampton  v.  Sympson, 
(Cro.  E'iz.  520.  See  also  2  Roll  Rep.  195.  198.  2  Anders. 
47.  Hutton,  11.  Danv.  195.  1  Saund.  131.  2  Burr.  810.  . 
1  Leo.  107.  Kirby's  Conn.  Rep.  7.)  it  was  expressly  decided, 
that  an  action  on  the  case  would  not  lie  against  a  person  for 
perjury.  The  case  of  Moses  v.  Macfarlane  was,  perhaps,  cor- 
rectly decided  on  the  point  in  litigation  before  the  court ;  but 
much  of  the  reasoning  of  Lord  Mansfield,  in  that  case^  has  since 
been  questioned  and  overruled.  (2  Hen.  Black.  414,  415. 
■Byre,  Ch.  J.  7  Term,  269.  2  Esp.  Cas.  546.  Evans's  Pothier 
on  Oblig.  vol.  2.  p.  350.)  Yet  in  that  case,  Lord  Mansfield  * 
said, "  that  it  was  most  clear,  that  the  merits  of  a  judgment  can  t 
never  be  overhaled  by  an  original  suit,  either  at  law  or  in  equity ; 
and  until  the  judgment  is  set  aside  or  reversed,  it  is  conclusive 
as  to  the  subject-matter  of  it,  to  ail  intents  and  purposes." 
This  suit  is  certainly  an  attempt  to  overhale  the  judgment  of 
fhe  Superior  Court  of  the  state  of  Connecticut.  Such  an  action 
's  against  the  settled  principles  and  policy  of  the  law.  If  main- 
tainable, there  will  be  no  end  to  litigation.  It  will  be  again 
trying  the  same  cause  which  has  already  been  regularly  tried  and 
decided  by  a  court  of  competent  jurisdiction,  in  which,  if  the 
plaintiff  was  aggrieved  by  a  verdict,  obtained  by  surprise,  or 
through  imposition,  he  might  have  obtained  relief,  by  an  appli- 
c-ation  to  the  liberal  discretion  of  the  court  in  granting  new 
tri&ls,  or  in  a  court  of  equity.  The  verdict  can  never  be  in- 
quired into,  in  this  way,  by  a  collateral  suit.  T  he  judgment 
of  the  court  must  be  considered  as  final  and  conclusive.  Res 
]udicata  pro  veritate  accipitur.  (Reg.  Jur.  207.  Dig.  lib.  50. 
***•  17.)  After  judgment,  the  subject-matter  #of  controversy  [  *  1 5 1  T 
cannot  be  put  in  litigation  a  second  time.  (4  Term,  432. 
note.) 

Again,  it  is  too  late,  after  a  trial,  to  impeach  the  testimony 

<*  a  witness.      (7   Mod.  54.     1    Term,  717.      2  Term,  113. 
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nfav-york,  Trial  of  A.  H.  Rowan.)  Nor  do  courts  ever  grant  new  trials, 
s^J^^^y  on  account  of  objections  to  the  competency  of  witnesses  dis 
Smith  covered  after  a  trial.  (Tidd,  811.  1  Bos.  fy  Pull.  227.) 
Where  a  person  has  recovered  a  judgment  by  means  of  the  per- 
jury of  a  witness,  the  party  aggrieved  may  find  relief  in  a  court 
of  equity,  because  he  would  be  too  late  to  obtain  it  in  a  court 
of  law.  (The  King  v.  Borten,  4  East,  475.  Rex  v.  Eden, 
1  Esp.  Cas.  48.  Peake's  N.  P.  12.  2  Vern.  464.)  In  the 
case  of  Page  v.  Camp,  decided  in  the  Superior  Court  of  the  state 
of  Connecticut,  the  court  were  of  opinion,  that  an  action  on  the 
case  for  perjury,  if  maintainable,  would  not  lie  until  after  the 
conviction  of  the  witness ;  and  that  a  judgment  of  one  court 
could  never  be  examined  by  another  court  of  the  same  jurisdic- 
tion, as  it  would,  in  fact,  be  trying  the  cause  a  second  time. 

Ruggles,  in  reply.  That  a  new  trial  will  not  be  granted  on 
the  ground  of  objections  to  the  competency  of  a  witness,  or 
for  the  falsehood  of  his  evidence,  discovered  after  the  trial,  is 
an  additional  reason  for  supporting  this  action,  for  otherwise 
the  party  would  be  remediless.  In  the  case  of  Merritt  v. 
Hampton,  (1  Esp.  Cas.  98.)  the  judgment  was  recovered  on  a 
cognovit  given  long  after  the  receipt  set  up  by  Merritt,  and 
was  considered  as  a  voluntary  payment.  When  the  judgment 
was  given,  Merritt  had  the  means  of  defeating  it  in  his  hands, 
had  the  receipt  been  genuine,  which  was  denied.  Wherever 
a  former  judgment  is  pleaded  in  bar  to  an  action  of  assumpsit, 
the  plaintiff  avers  that  the  claim  was  not  inquired  into  on  the 
former  trial,  though  the  pleadings  would  have  admitted  of 
such  inquiry.  (Seddon  v.  Tutop,  6  Term,  607.  Hitchin  v. 
Campbell,  3  Wils.  308.  2  Wm.  Black.  327.  See  also  Manny 
v.  Harris,  2  Johnson,  24.)  In  all  such  cases,  it  is  necessary  to 
show,  by  proof,  on  what  evidence  the  jury  founded  their  verdict 
in  the  former  suit. 

Spencer,  J.  The  declaration  in  this  cause  contains  but  one 
count ;  it  sets  forth,  minutely,  a  suit  brought  by  the  defendant 
[  *  165  ]  against  the  plaintiff  and  others,  in  a  court  #of  common  pleas  in 
the  state  of  Connecticut,  and  afterwards  removed  to  the  Supe- 
rior Court  of  that  state,  in  which  the  defendant  prevailed  and 
obtained  a  judgment,  after  a  trial  before  a  jury,  and  the  pay- 
ment of  that  judgment  by  the  plaintiff.  It  is  then  alleged,  that 
the  defendant,  in  order  to  prove  the  matters  necessary  to  main- 
tain his  suit,  unlawfully  and  corruptly,  and  with  a  view  and 
design  to  deceive  the  court  and  jury,  and  to  injure  the  plain- 
tiff, procured  one  Stephen  Burritt  to  commit  wilful  and  cor 
rupt  perjury,  by  making  a  deposition  altogether  false,  and 
known  to  be  so  by  the  defendant,  and  which  was  given  in  evi- 
dence on  the  trial ;  on  which  evidence  and  no  other,  the  de- 
fendant  prevailed  in  the  said  suit ;  also  alleging,  that  the  de- 
fendant joined  one  Azor  Ruggles,  as  a  defendant  in  that  suit, 
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10  prevent  his  testifying  to  the  facts  he  knew  in  that  cause,  and  neyv-york, 

lhat  the    truth    might   be   suppressed ;    that    the  said   Azor     May> ,iJ03,  . 

could  have  disproved  the  falsehoods  testified  by  the  said  j?ur-       smith 

ritt;  and  that,  but  for  the  false  deposition  of  Burritt,  the  jury  v- 

would  have  found  a  verdict  for  the  plaintiff  and  the  others  sued 

with  him  ;  and  that  there  was  no  evidence  of  any  weight  to 

maintain  the  said  issue,  except  that  of  Burritt.  , 

To  this  declaration  the  defendant  demurred  specially,  in- 
sisting that  distinct  matters  are  alleged  in  one  count,  to  wit, 
the  subornation  of  Burritt,  and  the  joining  Buggies  in  the 
suit,  to  prevent  his  being  a  witness.  To  this  there  was  a  join- 
der :  and  judgment  was  given  for  the  defendant. 

The  questions  presented  are,  1.  Is  it  actionable  to  suborn  a 
witness  to  bear  false  testimony,  whereby  a  verdict  is  given  con- 
trary to  the  truth  and  justice  of  the  case  ? 

2.  Is  the  declaration  defective  in  containing  the  double  alle- 
gation, that  the  defendant  did  suborn  Burritt,  whereby  the 
plaintiff  lost  his  cause,  and  that  he  also  joined  Buggies  fraudu- 
lently, to  prevent  his  being  a  witness,  whereby  Burritt  could 
not  be  detected  in  his  perjury  ? 

However  just  and  reasonable  it  may  appear,  upon  the  first 
view  of  the  proposition  that  a  man  who  has,  by  perjury,  *injured  [  *  166  ] 
another  and  subjected  him  to  the  unjust  payment  of  a  sum  of 
money,  should  be  answerable,  yet  on  a  nearer  inspection,  when 
the  mischiefs  resulting  from  upholding  that  proposition  are  con- 
sidered, the  conclusion  will  be,  that  it  would  be  dangerous  in 
the  extreme  to  sustain  this  action. 

First,  however,  as  a  point  adjudicated ;  the  decisions,  when- 
ever the  point  has  arisen,  are  uniformly  against  the  maintenance 
of  the  action.  The  question  arose  in  the  case  of  Damptotkv. 
fympson,  (Cro.  Eliz.  520.)  whether  the  party  committing  per- 
jury in  falsely  swearing,  on  a  trial,  that  a  fountain  of  silver  was 
worth  only  180'.  when  it  was  worth  500Z.  was  liable  in  an  ac- 
tion, and  it  was  held  by  all  the  judges,  except  one,  that  the 
action  would  not  lie,  and  among  other  reasons  not  very  con- 
clusive, the  court  was  influenced  by  its  being  totally  unprece- 
dented. 

In  the  case  of  Eyres  v.  Sedgwick,  (Cro.  Jac.  601.)  it  became 
a  question,  whether  a  person  who  had  made  a  false  affidavit  in 
chancery,  whereby  the  plaintiff  was  imprisoned  by  the  chan- 
cellor, was  liable  to  an  action  for  the  injury,  and  it 
was  held  by  all  the  judges,  except  Houghton,  that  to  punish 
this  perjury  by  an  action  on  the  case,  under  pretence  of  a  false 
°&th,  should  not  be  suffered  ;  and  Houghton,  who  differed,  ad- 
mitted that  if  the  defendant  had  come  in  by  process  of  law  as 
a  witness,  it  had  been  otherwise,  for  then  he  would  have  been 
Punishable  by  indictment ;  but  not  in  the  case  then  before  the 
court.  Doderidge,  J.?  in  giving  his  opinion,  says,  that  in  the 
case  of  Skelhorn  v.  Harrison,  \Cr>.  Eliz,  714.)  which  was  an 
action  for  putting  in  bad    and  false  bail,  to  discharge  other 
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NEW- york,  good  bail,  the  better  opinion  was,  that  the  action  was  not  main* 

^^^  tainable.     The  case  of  Coxe  v.  Smith,  (1  Lev.  119.)  is  not  a 

Smith        variance  with  the  cases  cited,  for  there  the  affidavit,  whereby 

Lewis        tne  P'amt'ff  was  removed  from  office,  was  not  considered  as  the 

gist  of  the  action,  but  only  inducement  to  prove  the  malicious 

intent. 

These  are  all  the  cases  which  have  been  cited  or  met  with, 
that  bear  on  the  question,  and  although  they  are  all  cases 
against  the  party  committing  the  perjury,  their  application 
[  *  167  ]  *cannot  be  doubted  ;  for  if  the  very  person  who  has  committed 
the  supposed  injury  is  not  answerable,  surely  the  person  pro- 
curing it  will  not  be  amenable.  According  to  the  rule  of  Lbrd 
Coke,  it  is  better  to  submit  to  a  particular  inconvenience,  than 
introduce  a  general  mischief,  which,  in  my  opinion,  would  be 
the  case,  were  we  to  maintain  this  action.  If  a  perjury  has 
been  committed,  let  the  defendant,  who  is  alleged  to  have  pro- 
cured it,  be  punished  according  to  the  known  law  of  the  land, 
and  not  in  a  way  altogether  novel  and  unprecedented,  nay,  even 
against  decisions.  This  case  affords  a  sample  of  the  danger 
of  maintaining  the  action.  Ruggles  is  alleged  to  have  been 
made  a  party  fraudulently,  to  prevent  his  being  a  witness,  and 
most  probably  Ruggles  is  to  be  the  witness  to  disprove  the 
truth  of  Burritt's  deposition.  I  do  not  mean  to  say  any  thing 
against  him  ;  but  it  is  obvious  that  he  must  feel  strong  induce- 
ments to  retort  on  Burritt  for  having  implicated  him  in  the 
fraud.  The  old  rule  is  the  safest,  that  the  parties  must  come 
prepared  at  the  trial  to  vindicate  themselves,  and  to  detect  the 
falsity  of  the  testimony  brought  against  them,  if  it  be  untrue ; 
or  they  must  take  their  chance  of  obtaining  a  new  trial,  by 
showing  that  they  were  surprised,  and  that  they  have  detected 
the  imposition. 

I  confess  that  I  should  be  afraid  to  make  a  precedent,  that 
would  be  so  productive  of  litigation,  and  that  would  open  a 
door  to  so  much  perjury,  as  the  one  we  are  now  called  upon  to 
establish. 

The  fraudulently  joining  Ruggles  in  the  suit  has  not  been 
pretended  to  be  of  itself  a  cause  of  action,  and  it  becomes  un- 
necessary to  examine  how  far  the  declaration  is  bad  on  that 
account,  since  it  is  vicious  in  that  part  which  contains  the  gist 
of  the  action.  A  decision  of  the  Superior  Court  of  Connecticut 
has  been  cited,  to  show  that  an  action  like  this  has  been  sus- 
tained ;  though  I  respect  the  decisions  of  that  court,  I  cannot 
yi&d  my  settled  conviction  to  any  unauthoritative  adjudication 
on  the  subject. 

My  opinion,  therefore,  is,  that  the  judgment  below  ought  to 
be  affirmed. 

[  *  168  ]  #Kent,  Ch.  J.     This  suit  is  an  attempt  to  overhale  the  merits 

of  the  verdict  and  recovery  in  Connecticut.  The  defendant 
below  recovered  damages  of  the  plaintiff,  in  that  state,  on  a 
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thai^c  uf  fraud,  in  the  sale  of  Virginia  lands  ;  and  the  plaintiff  NEW-YORK, 
now  atteges  that  there  was  no  such  fraud,  and  that  the  testi-  sJ^C^+Ls 
mony  which  was  produced,  in  support  of  the  charge,  was  pro-  Smith 
cured  by  the  corrupt  acts  of  the  defendant.  If  this  be  not  an 
effort  to  try  over  again  the  merits  of  the  former  recovery,  I 
must  be  greatly  mistaken  in  my  view  of  the  case.  The  injus-* 
tice  of  the  recovery  appears  to  be  the  real  gravamen.  The 
declaration  does,  in  substance,  tell  the  defendant  that  he  had 
obtained  a  verdict  and  judgment  against  the  plaintiff,  which  he 
ought  not  to  have  done,  whereby  the  plaintiff  is  injured,  and 
claims  a  return  of  the  money  so  unjustly  recovered.  "  Shall 
the  same  judgment,"  says  Ch.  J.  Eyre,  in  the  case  of  Philips 
v.  Hunter,  (2  H.  Blacks.  414.)  "create  a  duty  for  the  recov- 
eror,  upon  which  he  may  have  an  action  of  debt,  and  a  duty 
against  him,  upon  which  an  action  will  lie  ?  This  goes  be- 
yond my  comprehension."  It  would  be  against  public  policy 
and  convenience ;  it  would  be  productive  of  endless  litigation, 
and  it  would  be  contrary  to  established  precedent,  to  allow  the 
losing  party  to  try  the  cause  over  again  in  a  counter  suit,  be- 
cause he  was  not  prepared  to  meet  his  adversary  at  the  trial  of 
the  first  suit.  The  general  law  of  the  land,  and  the  rules  of 
every  superior  court  of  competent  jurisdiction,  sufficiently  pro- 
vide against  forcing  a  party  to  trial,  without  giving  him  a  due  ♦ 
opportunity  to  prepare  for  his  defence,  and  cases  of  surprise 
and  injustice  are  generally  redressed  by  the  discretionary  power 
of  the  courts  in  setting  aside  verdicts.  We  are  to  intend  that 
the  judgment  in  Connecticut  was  fairly  obtained  in  the  regular 
course  of  justice,  and  it  is  conclusive,  as  to  the  subject-matter 
of  it,  until  it  be  set  aside  or  reversed,  either  by  the  same  court, 
°r  by  some  other  court  having  appellate  jurisdiction.  It  never 
can  be  opened  in  a  collateral  action.  It  is  as  binding  upon  the 
parties  here,  as  it  is  in  that  state ;  for  foreign  judgments  #are  [  *  1C9 
never  reexamined,  unless  the  aid  of  our  courts  is  asked  to  .  - 
carry  them  into  effect  by  a  direct  suit  upon  the  judgment.  The 
foreign  judgment  is  then  held  to  be  only  prima  facie  evidence  of 
the  demand  ;  but  when  it  comes  in  collaterally,  or  the  defendant 
relies  upon  it  under  the  cxceptio  rci  judicata,  it  is  then  received 
as  conclusive ;  this  distinction  is  taken  and  stated  by  some  of  the 
roost  approved  jurists  on  the  law  of  nations.  The  general  doc- 
trine in  Moses  v.  Macfarlane,  (2  Burr.  1005.)  has  been  strongly 
questioned,  and  deservedly  shaken  by  subsequent  decisions, 
and  especially  by  the  case  of  Merrit  v.  Hampton,  (7  Term, 
269.)  but  if  that  case  was  admitted  to  stand  in  full  force,  it 
*ould  not  apply,  as  the  plaintiff  was  there  allowed  to  recover 
>ack  money  adjudged  to  the  defendant  in  the  Court  of  Con- 
science, because  from  the  nature  of  the  jurisdiction  below,  the 
plaintiff  could  not  avail  himself  of  his  legal  defence  ;  no  such 
Pretext  is  alleged  as  a  ground  of  the  suit  in  the  case  before  us. 
The  case  of  Hanford  v.  Pennoyer,  which  was  decided  in  the 
Superior  Court  of  Connecticut,  1802,  is  also  inapplicable;  for 
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new-york,  the  suit  there  was  not  against  the  party  to  the  judgment,  but 
^^^f^fLs  against  a  third  person,  by  means  of  whose  fraud  and  perjury, 
De  Fonclear  the  judgment  was  obtained ;  and  even  such  a  suit  against  a 
v •    ^      witness  is,  I  apprehend,  an  innovation  «pon  the  English  law. 
kirk.        for  it  appears  to  have  been  frequently  and  directly  denied  by 
the  English  authorities.     (Damport  v.  Sympson,  Uro.  jE.  520. 
Eyres  v.  Sedgwick,   Cro.  J.  601.     Harding  v.  Bodman,  Hut- 
ton,  11.) 

I  am,  accordingly,  of  opinion,  that  the  judgment  below  must 
be  affirmed. 

» 
Van  Ness,  J.,  declared  himself  to  be  of  the  same  opinion. 

Yates,  J.,  not  having  heard  the  argument  in  the  cau?e,  gave 
no  opinion. 

Judgment  affirmed. 


[ *  170  ]  *De  Fonclear  against  Shottenkirk. 

Where     there      THIS  was  an  action  of  assumpsit.   *  The  declaration  in  the 

was    contradic-  *    •       j    *  .         al       /•     4  «.  •    i 

lory  or  doubt-  case  contained  two  counts ;  the  first  count  was  on  a  special 
fill  evidence,  agreement,  by  which  the  defendant  agreed  to  take  a  negro 
ofachatteiwas  slave,  belonging  to  the  plaintiff,  upon  trial  for  .a  day  or  two, 
absolute  or  not,  and  if  the  negro  did  not  like  the  defendant  for  a  master,  the 
ctf  to°set  wide  defendant  undertook  to  return  him.     The  second  count  was, 

}he  .vcrwh  °f  a  on  ^e  sa'e  °^  ^e  negro>  f°r  ^e  purchase  money.  The  de- 
i"ave  was^de-  fendant  pleaded  non  assumpsit. 

livered  to  a  The  cause  was  tried  at  the  last  Montgomery  circuit,  before 
Kept°nor°upon  Mr.  Justice  Van  Ness. 

J™!,  and   the       From  the  evidence  given  at  the  trial,  which  was  minutely 
the  slave" to  go  detailed  in  the  case,  it  appeared  that  a  conversation  Iiad  taken 
to     the.   ne*1  place  between  the  plaintiff  and  the  defendant,  relative  to  the 
evenfnff,mwhen  sale  of  a  negro  slave,  belonging  to  the  plaintiff,  and  that  the 
the   slave  ran  price  was  mentioned  to  be  300  dollars.     The  slave  not  appear- 
/leidf'that   the  ing  satisfied  with  the  change  of  masters,  the  plaintiff's  wife 
bailee  was  not  SBj^  t0  him  that  he  might  go  a  day  or  two,  and  see  how  he 
responsi  e.       hked  the  defendant.     The  defendant  said  he  would  use  him 
as  well  as  one  of  his  own  family.     One  of  the  witnesses  heard 
the  defendant  say,  on  the  next  day,  that  the  negro  had  gone 
home  with  him  from  the  plaintiff's,  and  worked  on  his  farm ; 
that  towards  evening  he  wanted  to  go  to  the  village  of  Johns- 
town to  get  some  tobacco ;  that  the  defendant  told  the  negro 
he  might  go  to  Johnstown  after  supper ;  the  negro  went  out 
after  supper  for  that  purpose,  as  he  pretended,  but  never  after- 
wards returned,  either  to  the  defendant  or  the  plaintiff.     The 
defendant  gave  noiice  to  tb«?  p^intifT  of  his  elopement,  and 
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refused  to  take  any  measures  to   pursue   or  bring  back  the  new- YORK, 
negro.  It  appeared  also,  that  the  defendant  had  said,  on  the  day     M^- l808- 
the  negro  went  to  his  house,  that  the  writings  were  to  be  drawn  \>E  foncleai 
the  next  evening,  as  he  was  so  busy  then,  that  he  could  not     „    v- 

n     J  *      \l  J  Shotteh- 

attend  to  it.  kirk. 

*0n  the  part  of  the  defendant,  it  was  proved  that  the  plain-  [  *<171  ] 
tiff,  after  the  negro  ran  away,  said  "  he  had  lost  300  dollars, 
for  in  a  day  or  two  he  had  sold  him."  The  plaintiff  was  a 
Frenchman,  and  did  not  speak  English  well.  Another  witness 
testified,  that  a  few  days  previous  to  the  alleged  sale,  the 
plaintiff  had  observed,  that  he  was  afraid  that  the  negro  was 
going  to  run  away,  and  wished  to  know  how  to  secure  him  ; 
and  that  after  he  had  run  away,  he  went  to  the  printer,  and  di- 
rected an  advertisement  to  be  printed,  offering  a  reward  of  ten 
dollars  to  apprehend  the  negro ;  but  afterwards  requested  the  *' 
advertisement  to  be  postponed  until  he  had  taken  advice. 

The  judge  charged  the  jury,  in  substance,  that  if,  from  the 
evidence,  they  should  be  satisfied  that  the  sale  of  the  negro  was 
absolute,  the  plaintiff  would  be  entitled  to  their  verdict ;  but  if 
the  jury  should  be  of  opinion,  that  the  sale  was  not  absolute, 
but  that  it  was  a  sale  upon  trial,  that  then,  while  the  slave 
remained  in  the  possession  of  the  defendant,  he  was  bound  to  take 
as  good  care  of  him,  as  he  would  of  his  own  slave  ;  and  that 
ifhehadnot  done  so,  the  plaintiff  was  entitled  to  a  verdict; 
that  if  the  jury  were  of  opinion  that  the  defendant  was  to  take 
the  negro  upon  trial,  and  that  the  sale  was  to  become  absolute  -... 
or  not,  at  the  defendant's  election,  depending  on  the  negro's 
willingness  or  unwillingness  to  stay  with  him,  (in  which  point 
of  view  he  thought  the  evidence  placed  the  contract,)  then,  as 
the  negro  had  run  away  before  the  expiration  of  the  time  within 
which  such  election  was  to  be  made,  the  defendant  was  not 
liable ;  that  if  the  sale  was  not  absolute,  it  was  incumbent  on 
the  plaintiff  to  show,  clearly,  on  what  terms  it  was  made ;  that 
the  negro,  in  his  opinion,  while  in  the  defendant's  possession, 
was  at  the  risk  of  the  plaintiff,  and  that  the  defendant  was  not 
bound  to  pursue  him,  having  given  notice  of  his  flight  to  the 
plaintiff.     The  jury  found  a  verdict  for  the  defendant. 

A  motion  was  made  to  set  asicle  the  verdict,  on  three 
pounds.  1 .  As  against  evidence.  2.  For  the  misdirection  of 
the  judge.     3.  On  account  of  newly  discovered  evidence. 

*Metcalf,  for  the  plaintiff.     1.  There  was  sufficient  evidence       {  *  172  ] 
°f  an  absolute  sale,  and  the  jury  should  have  been  so  directed. 

hree  things  are  necessary  to  constitute  a  contract  of  sale ;  a 
^ing  to  be  sold,  a  stipulated  price,  and  the  consent  of  the 
acting  parties.  (Pothier  trait  du  Contrat  de  Vente.  n.  3.)  As 
^n  as  the  parties  have  agreed  on  the  thing,  and  the  price  to 
he  paid,  {Just.  Inst.  lib.  3.  tit.  24.  Dig.  lib.  18.  tit.  6.  /.  8.) 
tt)  in  other  words,  as  soon  as  the  bargain  is  struck,  the  prop- 
crty  in  the  thing  is  transferred  to  the  vendee.     (2  Black.  Com. 
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new-york,  448.)  A  distinction  is  to  be  made  between  the  contract  itself, 
y^^^^y  and  the  execution  of  it.  The  contract  is  complete  as  soon  as 
9*  Fosclear  the  commodity  and  the  price  are  agreed  upon.  The  execution 
Shotten-  °^  **  consists  in  the  delivery  of  the  article  by  the  vendor,  and 
kirk!  the  payment  of  the  money  by  the  vendee.  (Puffendorf, 
Law  of  Nat.  and  Nations,  lib.  5.  c.  5.  §  3.)  In  the  present 
case,  the  contract  of  sale  was  complete ;  and  the  negro  was,  in 
fact,  delivered  to  the  defendant,  and  went  home  with  him. 
This  shows  that  there  was  an  end  to  all  discussion  as  to  the 
terms  of  the  contract  of  sale,  and  that  it  was  complete ;  and  it 
remained  only  to  have  it  reduced  to  writing,  a  thing  not  essen- 
tial to  the  sale  of  a  chattel.  (Puffendorf,  lib.  5.  c.  5.  §  2.  ad 
fnem.)  The  objections  to  the  slave  could  not  affect  the  contract 
between  the  parties,  unless  the  contract  was  clearly  made  to 
depend  on  his  consent,  and  that  expressed  in  the  contract. 
There  was  no  evidence  of  any  such  condition.  The  expres- 
sion used  by  the  plaintiff,  after  the  slave  ran  away,  was  under 
the  mistaken  idea,  that  it  was  essential  to  the  contract  of  sale, 
that  it  should  be  in  writing ;  and  as  he  was  a  foreigner,  imper- 
fectly acquainted  with  our  language,  great  allowance  is  to  be 
made. 

2.  There  may  be  a  sale  upon  trial.  Such  a  contract  of  sale 
is  perfect,  and  the  thing  delivered  upon  trial  remains  at  the  risk 
of  the  vendee.  (Pothier  du  Contrat  de  Vente.  n.  264.  266. 
Domat.  lib.  1.  tit.  2.  §  4.  art.  8.)  Considering,  however,  the 
delivery  on  trial,  as  a  bailment,  or  lending  for  use,  the  defend- 
ant did  not  use  that  diligence  in  keeping  the  negro,  which  the 
law  requires  of  him.  (1  Bac.  Ab.  243.  Jones  on  Bailment, 
118,  1 19,  120.)  He  ought  not  to  have  permitted  him  to  go  to 
Johnstown,  in  the  evening. 

[From  the  opinion  delivered  by  the  court,  it  is  unnecessary 
to  state  the  evidence  or  the  observations  of  the  counsel  on  the 
third  point.] 

f#I73]  *Cady  and  Van  Vechten,  contra.     1.  The  only  question  is, 

Whose  property  was  the  slave  at  the  time  he  ran  away  ?  The 
whole  evidence  as  to  the  sale,  was  submitted  to  the  jury,  who 
were  competent  judges  of  the  fact.  The  plaintiffs  directing 
the  slave  to  be  advertised,  and  saying  that  his  slave  had  run 
away,  clearly  showed  that  he  still  considered  him  as  his  property. 
That  writings  relative  to  the  sale  were  to  be  drawn  and  executed 
by  the  parties,  proves  that  they  were  to  be  the  evidence  of  the 
contract,  not  that  there  was  an  absolute  sale  before.  A  chattel 
may  be  sold  by  parol,  but  if  the  parties  agree  that  the  contract 
shall  be  in  writing,  then  the  writing  is  essential  to  the  consum- 
mation of  the  contract.  If  there  was  an  absolute  sale,  without 
any  precedent  condition,  there  would  have  been  no  necessity 
to  defer  the  execution  of  the  writings.  It  is  evident,  that  the 
defendant  was  to  take  the  negro  upon  trial,  and  if  he  liked 
him,  then  there  was  to  be  a  sale,  otherwise  not. 
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2.  As  to  the  bailment.  It  was  a  bailment  for  the  benefit  of  new-york, 
both  parties.  It  was  enough  that  the  defendant  took  the  same  J^Z^^ 
care  of  the  slave,  as  a  prudent  would  do  of  his  own  property,  de  Foncleim 
His  permitting  the  slave,  at  his  request,  to  go  out  in  the  evening,  v •„ 

was  not  such  an  act  of  neglect  as  to  make  him  responsible.        l\,\ ' 
He  was  not  bound  to  keep  him  locked  up,  or  to  set  a  guard 
over  him. 

Again,  the  sale,  if  actually  made,  would  be  void  for  the 
fraudulent  concealment  of  the  fact,  that  the  slave  intended  to 
run  away. 

The  evidence  stated  to  be  discovered  since  the  trial,  could 
rot  have  varied  the  opinion  of  the  jury  ;  but  the  application  on 
that  ground,  is  too  late ;  it  ought  to  have  been  made  at  the 
next  term  after  it  was  discovered. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  Notwith- 
standing several  points  were  made  on  the  argument,  there  is 
really  but  one :  Was  the  property  of  the  negro,  at  the  time  he  ' 

ran  away  or  subsequently,  in  the  plaintiff  or  defendant  ? 

*We  need  not  go  to  the  civil  law  to  learn  when  a  chattel  is  [  *  174  ] 
sold,  and,  fortunately  for  mankind,  it  is  not  a  subject  of  very  < 

deep  learning  ia  our  own  law. 

Independently  of  the  statute,  any  words  importing  a  bargain, 
whereby  the  owner  of  a  chattel  signifies  his  willingness  and 
consent  to  sell,  and  whereby  another  person  shall  signify  his 
willingness  and  consent  to  buy  it,  in  presenti,  for  a  specified 
price,  would  be  a  sale  and  transfer  of  the  right  to  the  chattel. 
To  avoid  frauds  and  perjuries,  the  statute  requires  either  that 
the  possession  shall  pass-,  or  that  something  shall  be  given  in 
earnest  to  bind  the  bargain,  or  that  some  note  or  memorandum, 
in  writing,  of  the  bargain  be  signed  by  the  parties  ">r  their  agents, 
where  the  price  of  the  goods  and  merchandise  shall  be  of  the 
value  or  exceed  1 0/. 

The  negro  was  in  the  possession  of  the  defendant,  but 
whether  as  being  sold  to  him,  or  put  into  his  possession  until 
he  should  signify  his  assent  to  buy,  or  return  him,  will  depend 
pn  the  facts  in  the  case.  It  is  not  necessary  to  go  minutely 
mto  the  evidence ;  there  is  no  positive  testimony  that  the  sale 
was  completed.  The  plaintiff  rests  on  circumstances  from 
which  to  infer  the  fact ;  these  the  defendant  has  rebutted  by 
circumstances  and  by  positive  proof  of  the  acknowledgment 
°f  the  plaintiff,  that  the  negro  was  his  when  he  ran  away.  I 
-annot  see  that  the  jury  have  decided  against  the  weight  of 
evidence,  by  finding  for  the  defendant ;  and  I  am,  therefore, 
twilling  to  disturb  the  verdict. 

It  has  been  contended  that  the  defendant,  as  bailee  of  the 
°egro,  is  responsible  for  the  running  away,  by  permitting  him 
to  go  a  half  a  mile  from  his  house  in  the  evening.  I  cannot 
consider  this  position  as  law.  It  is  unreasonable  to  suppose 
that  a  person  would  be  inclined  to  buy  a  negro  or  to  have  any 
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NEW- york,  concern  with  one  for  his  own  use,  who  was  to  be  kept  constant!) 

J^Jf^**     under  his  eye.     There  is  no  negligence  in  suffering  the  slave 

Wilson  and    to  go  out  on  an  errand.     The  charge  of  the  judge  has  been 

Gibbs        complained  of,  but,  in  my  judgment,  *he  submitted  the  cause 

Reed.       on  its  true  merits.     The  affidavit  which  has  been  submitted, 

[  #  175  J       to  show  the  discovery  of  new  evidence,  does  not  entitle  the 

plaintiff  to  a  new  trial,  because,  had  it  been  before  the  jury, 

there  is  no  reason  to  believe  that  the  result  would  have  been 

different. 

We  are,  therefore,  of  opinion,  that  the  plaintiff  ought  to  take 
nothing  by  his  motion. 

Rule,  refused. 


Wilson  and  Gibbs  against  Ep.  Reed. 

^A.andB.bcin^      THIS  was  an  action  of  trover.     The  cause  was  tried  at  the 
^hogSead  of  last  circuit,  in  the  county  of  Greene,,  before  Mr.  Chief  Justice 

rum,  the  sheriff,   Kent. 

execution0  *"  From  the  evidence  given  at  the  trial,  it  appeared  that  in  the 
against  B.,  seiz-  spring  of  1804,  the  plaintiffs  were  in  possession  of  a  store-house 
soidth^'wnoie  at  Coxsackic,  at  which  time  the  sheriff  of  Greene  entered,  and 
to  c,  who  sold  it  by  virtue  of  an  execution  issued  out  of  the  Court  of  Chancery 
actionof  trover  against  the  goods  of  one  Israel  Gibbs,  seized  a  hogshead  of 
brought  by  a.  rurn  and  a  pair  of  scale-beams  which  were  in  the  store,  in  the  pos- 
hlTshare  of  the  session  of  the  plaintiffs,  and  which  were  purchased  by  the  de- 
rum,it  was  held,  fen  da  nt  at  the  sheriffs  sale.  The  articles  were  delivered  by  the 
an*1  in  common  sheriff  to  the  defendant,  who  took  them  away.  The  plaintiffs 
of  a  chattel  sell  claimed  the  articles  as  their  property,  and  forbade  the  sale  and 
\ro™rdCw\\\l  He  removal  of  them.  Much  of  the  evidence  produced  at  the  trial  and 
against  him  by  detailed  in  the  case,  related  to  the  property  in  the  goods ;  but 
tenant  -/J)  that  from  the  weight  of  evidence,  as  well  as  from  the  admissions  of  the 
the  sheriff  was  counsel,  it  appeared  that  the  plaintiffs  were  jointly  interested 
and  thaTa^re-  with  Israel  Gibbs  in  the  property ;  two  fifths  belonging  to  the 
lease     of    all  latter,  and  three  fifths  to  the  plaintiffs. 

by  the  plaintiff;       The  defendant  offered  in  evidence  a  release  dated  the  5th 
was  no  bar  to  September,  1805,  from  the  plaintiffs  to  the  sheriff  who  seized  the 
gainst  othere!n  goods,  of  all  right  of  action  against  him  for  taking  them,  butex- 
[  *  176  ]       pressly  reserving  their  right  of  action  *against  any  other  person 
or  persons,  which  was  not  to  be  impaired  by  such  release  of  the 
sheriff.     This  evidence  was  objected  to  by  the  plaintiff's  coun- 
sel, but  admitted  by  the  judge,  who  intimated  an  opinion  that 
it  was  a  bar  to  this  action,  but  reserved  the  question.     The 
judge  charged  the  jury,  that  the  sheriff  had  no  right  to  sell  any 

(a)  St.  John  v.  Standrirur,  2  Johns.  468.   Shelden  v.  Skinner,  4  Wend  525.    Hyde  r 
Stone,  9  Cow  Rep.  230.    See  Mersereau  v.  Norton,  15  Johns.  179. 
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more  of  the  property,  than  the  share  of  Israel  Gibbs,  which^  NEW- YORK, 
from  the  evidence,  he  considered  to  be  two  fifths ;  and  that  the  vJ*J^£^Lx  ' 
plaintiffs  were  entitled  to  recover  for  the  remaining  three  fifths,    Wilson  and  , 
as  the  presumption  was  that  the  rum  had  been  retailed  by  the       Gibbs 
defendant,  which  in  law  was  a  destruction,  so  as  to  enable  one        Reed. 
tenant  in  common  to  maintain  an  action  against  his  co-tenant ; 
but  as  to  the  scale-beams  there  had  been  no  destruction.     The 
jury  found  a  verdict  for  the  plaintiffs,  for  80  dollars,  being 
three  fifths  of  the  value  of  the  rum,  and  the  interest. 

On  a  motion  made  by  the  defendant  for  a  new  trial,  the  fol- 
lowing points  were  raised  for  the  consideration  of  the  court : 

1.  That  by  the  sheriff's  sale,  the  defendant  acquired  a  title 
to  the  whole  property. 

2.  That  one  tenant  in  common  cannot  maintain  trover  against 
his  co-tenant. 

3.  That  if  trover  will  lie  in  case  of  a  destruction  of  the  chattel, 
yet  there  was  no  evidence  of  a  destruction. 

4.  That  the  release  of  the  plaintiffs  to  the  sheriff  was  ad- 
missible evidence,  and  a  bar  to  this  action. 

Van  Beuren,  for  the  defendant.  1.  The  general  principle  is 
too  well  settled  to  be  denied,  that  one  tenant  in  common  can- 
not maintain  trover  against  his  co-tenant,  for  the  possession  of 
one  is  the  possession  of  all.  It  is  true,  that  if  one  tenant  in 
common  destroy  the  thing  held  in  common,  trover  will  lie 
against  him  by  his  co-tenant.  (Co.  Litt.  200.  a.)  But  the 
cases  in  which  an  action  will  lie,  are  those  in  whicn  the  acts 
are  tortious,  and  produce  a  destruction  of  the  thing.  There 
was  no  evidence  that  the  rum  was  sold,  or  converted  by  the 
defendant  to  his  own  use,  before  the  action  was  brought.  The 
witness  said  only,  that  it  was  sold  *by  the  defendant  at  the  [#  177] 
time  of  the  trial.  A  sale  by  one  tenant  in  common  does  not 
sever  the  tenancy  in  common.  The  vendee  becomes  vested 
with  all  the  right  of  the  vendor.  One  partner  has  a  right  to 
fcll  or  assign  all  the  co-partnership  property.  (  Covrp.  445.  1 
Burr,  22.)  The  sheriff's  sale  was  in  the  nature  of  an  assign- 
ment, and  the  defendant  became  a  co-partner,  and  as  such  had 
a  right  to  sell  the  rum.  (See  3  Caincs,  166.  2  John.  468.  I 
East  363.    1  Salk.  398.    1  Term,  658.) 

2.  It  was  not  necessary  to  plead  the  release.     The  only  plea 
in  trover  is  not  guilty,  under  which  every  matter  of  defence 
may  be  given  in  evidence.     The  case  of  Devoe  v.  Coridon,  (1 
Keb.  305.)  that  a  release  is  to  be  specially  pleaded,  is  a  mere 
dictum.      Taking    wine   for   prisage   is  said  by   Lord    Holt 
(Salk.  654.)  to  be  the  only  good  special  plea  in  trover,  to  be 
found  in  the  books.     Though  some  things  have  been  allowed 
to  be  pleaded  specially  in  trover,  it  does  not  follow  that  it  was 
necessary  to  plead  them,  nor  that  they  might  not  have  been 
given  in  evidence  under  the  general  issue.     Then  was  this  re- 
lease a  bar  to  the  present  action  ?     The  plaintiffs  acquit  the 
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[  *  178  ] 


new- YORK,  sheriff  of  all  actions  or  right  of  action  against  him  on  account 
May,  1808.     Qf  njg  taking  tne  g00ds  in  question,  and  selling  them  under  the 

execution.  This  is,  in  substance  and  effect,  a  release  of  all  their 
right  or  claim  to  the  goods.  The  proviso  that  the  release  shall 
not  destroy  their  right  of  action  against  other  persons,  must  be 
considered  as  void.  If  there  be  a  release  to  one  obligee,  pro- 
vided that  the  other  shall  not  take  advantage  of  it,  such  a  pro- 
viso is  void.  {Litt.  Rep.  191.  Bac.  Ab.  Release,  L.) 

E.  Williams  and  Kirtland,  contra.  The  reason  of  the  rule 
laid  down  in  Co.  Litt.  that  one  tenant  in  common  cannot 
maintain  trover  against  his  co-tenant  is,  that  the  possession  of 
one  being  the  possession  of  both,  the  one  who  is  deprived  of 
the  actual  possession  must  seek  his  time  to  get  possession 
again.  While  it  is  in  his  power  thus  to  regain  his  possession, 
no  action  will  lie  ;  but  if  the  property  be  put  beyond  his  reach, 
so  that  he  cannot  again  take  possession,  he  may  then  bring  his 
action.  By  the  sale  of  the  sheriff  to  the  defendant,  he  became 
a  co-tenant,  not  a  partner.  *No  man  can  be  made  the  partner 
of  another,  but  by  his  own  consent. 

Every  co-tenant  is  not  a  partner,  nor  entitled  to  the  rights  of 
a  partner.  Here  the  rum  had  been  retailed  out  by  the  defend- 
ant, and  it  was  impossible  for  the  plaintiff  to  take  possession  of 
it  again.     They  had,  then,  no  other  remedy  but  this  action. 

The  release,  if  it  amount  to  any  thing,  is  a  release  of  the 
sheriff  as  a  co-trespasser  with  the  defendant.  But  the  sheriff 
was  not  a  trespasser.  The  plaintiffs  had  no  right  of  action 
against  him  to  release.  Again,  no  consideration  is  mentioned 
in  the  release,  and  there  is  an  express  stipulation  that  it  shall 
not  impair  or  defeat  the  plaintiff's  right  against  others  :  And 
a  release  being  a  discharge  by  deed,  must  always  be  pleaded. 
(Esp.  Dig.  241.  Dyer,  28.  1  Finer,  260.   1  Keble,  305.) 

Spencer,  J.,  delivered  the  opinion  of  the  court.  The  coun- 
sel for  the  plaintiffs,  on  the  argument,  very  properly  gave  up 
the  point  that  Israel  Gibbs  was  not  interested  in  the  goods 
seized  by  the  sheriff,  in  two  fifth  parts,  for  the  evidence  is  con- 
clusive that  he  was  owner  to  that  extent. 

The  only  remaining  questions  are,  1.  Whether  an  action  of 
trover  and  conversion  will  lie  by  one  tenant  in  common  against 
his  co-tenant  in  common  for  the  sale  of  the  chattel  owned  by 
them. 

2.  Whether  the  defendant  has  been  guilty  of  a  trover  and 
conversion  of  the  rum  before  the  action  brought. 

3.  Whether  the  release  to  the  sheriff  will  avail  the  de- 
fendant. 

That  an  action  of  trover  will  lie  by  one  tenant  in  common 
against  another  for  a  destruction  of  the  chattel,  or  for  its  loss, 
whilst  under  his  management,  has  not  been  controverted ;  but 
a  distinction  has  been  attempted  between  a  sale  of  the  chat 
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la  and  a  tortious  destruction,  a  distinction,  I  think,  not  main-  NEW- YORK 
tainable.     Tenants  in  common  of  a  chattel  have  each  an  equal  s^^Jf^ 
right  to  the  possession,  and  the  law  will  not  afford  an  action  to       jArvi* 
the  one  dispossessed,  because  his  right  is  not  superior  to  that    TT     v- 
of  the  possessor ;  *but  tenants  in  common  are  not  like  part-       r  #170,1 
ners ;  the  latter  may  dispose  of  chattels,  by  virtue  of  an  im-       ■•  * 

plied  authority  to  sell,  without  being  liable  as  for  a  tort%  whilst 
the  former  cannot  dispose  of  them  without  violating  the  right 
of  their  co-tenants  ;  for  a  sale,  therefore,  of  a  chattel,  an  action 
bUrover  will  lie  by  one  tenant  in  common  against  another. 

2.  The  fact,  whether  a  sale  of  the  rum  had  taken  place  when 
*he  action  was  brought,  was  a  point  submitted  to  the  jury,  and 
the  case  does  not  present  the  dates  of  the  transactions,  so  as  to 
liable  me  to  say  that  the  jury  have  mistaken  the  facts. 

3.  The  release  to  the  sheriff  cannot  protect  the  defendant, 
because  in  fact  he  was  not  a  trespasser,  by  selling  the  interest 
of  Israel  Gibbs  in  the  rum ;  and  the  release  itself  manifestly 
shows  that  there  has  been  no  actual  satisfaction  to  the  plain- 
tiffs ;  it  was  given  long  after  the  action  brought,  and  I  think  it 
was  improper  evidence,  had  its  operation  been  more  extensive 
than  it  is. 

The  court  are,  therefore,  of  opinion,  that  the  defendant  must 
take  nothing  by  his  motion. 

Van  Ness,  J.,  not  having  heard  the  argument,  gave  no 
opinion 

Rule  refused,  (a) 

(?)  The  ca&2  of  Wilson  fy  Cribbs  v.  Ah.  Reed,  depending  on  the  same  questions,  was 
'Kided  in  the  same  manner. 


*Jarvis  against  Hatheway,  [  *  ISO  ] 

THIS  was  an  action  of  slander.  The  cause  was  tried  before  if  words, 
****.  Justice   Thompson,  at  the   Oneida  circuit,  on  the  8th  of  actionable     i« 

**Uvp    1QfY7  themselves,    be 

n":   lv?tM.  spoken  between 

On  the  trial,  the  plaintiff  proved,  that  the  defendant,  in  the  members  of  the 
I*rfsence  and  hearing  of  C.  and  D.,  addressing  himself  to  the  in  the  course*©.1 
plaintiff,  said,  "You  are  guilty  of  forgery,"  and,  as  stated  by  a  Jeir.  re,Isious 
second  witness,  "  You  are  guilty  of  absolute  forgery ; "  which  wTthou^maiice. 
^ere  the  words  charged  in  the  declaration.  J?°  aclion  ^w 

°  •  lie ;     and     the 

. A  jury  are  to  de- 

fl<k  Vnelher  there  be  malice  or  not.  (a)    In  actions  of  a  penal  or  vindictive  nature,  the  court  will  not 

pant  a  new  trial  merely  because  the  verdict  is  against  the  weight  of  evidence,  unless  some  rule  of  law 

**  been  vioIated.(A) 

[a)  Sewall  v.  Catlin,  3  Wend.  Rep.  294. 

(*\  Sargent  v ,  5  Cow.  Rep.  106.   Murphy  v.  The  People,  2  Cow.  Rep.  815 
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new- york,      On  the  cross-examination  of  the  witnesses,  it  appeared,  that 

y^^^^y  the  words  were  spoken  at  a  meeting  of  the  parties,  before  the 
Jar  vis       witnesses,    C.  and  D.,  who  were  two  members  of  the  same 

Hatheway  cnurcn  t0  which  the  parties  belonged,  and  were  convened  for 
the  express  purpose  of  taking  "  the  second  step  of  labor  in 
church  discipline,  and  were  with  the  parties  alone,  and  acting 
under  the  rules  of  the  church,  and  in  pursuance  of  the  precept 
or  rule  contained  in  the  18th  chapter  of  the  evangelist  Matthew" 
which  was  set  forth  by  the  defendant  in  his  notice,  annexed  to 
the  plea  in  the  cause,  to  which  plea  was  also  annexed  a  notice 
of  justification  of  the  truth  of  the  charge  in  the  declaration. 
The  defendant  called  no  witness. 

The  judge  charged  the  jury,  that  the  words  proved  to  have 
been  spoken  by  the  defendant,  were  of  themselves  actionable, 
but  that  they  ought  to  be  satisfied  that  they  were  spoken  ma- 
liciously, or  with  a  defamatory  intent ;  that  the  circumstances 
under  which  the  charge  was  made  against  the  plaintiff,  were 
proper  to  be  taken  into  consideration,  to  determine  the  inten- 
tion with  which  i*,  was  made.  If  it  was  made  in  the  regular 
course  of  church  discipline,  and  with  an  honest  intention  of 
examining  whether  the  plaintiff  was  a  fit  member  of  the  church, 
he  was  not,  in  his  opinion,  entitled  to  recover :  But  if  the 
charge  was  unfounded,  and  made  with  an  intention  of  injuring 

[  *  181  ]  the  feelings  and  reputation  of  the  plaintiff,  the  *circumstances 
under  which  it  was  made,  was  an  aggravation  of  the  slander. 
The  jury  found  a  verdict  for  the  defendant. 

A  motion  was  made  by  the  plaintiff  to  set  aside  the  verdict, 
and  for  a  new  trial ; 

1.  For  the  misdirection  of  the  judge. 

2.  Because  the  verdict  was  against  evidence 

Gold,  for  the  plaintiff.  The  words  charged  in  the  declara- 
tion, and  proved,  were  absolute  and  unqualified.  No  probable 
cause  or  justification,  as  to  the  truth  of  them,  was  offered  or 
shown  by  the  defendant.  The  offence  charged  against  the 
plaintiff  was  not  a  breach  of  any  of  the  duties  of  imperfect 
obligation,  but  a  crime  for  which  the  laws  have  provided  a  very 
severe  punishment.  Courts  of  justice  ought  not  to  countenance 
ecclesiastical  assemblies  in  taking  cognizance  of  such  offences, 
and  by  thus  hushing  them  up,  to  prevent  that  due  course  of 
justice  by  which  the  party  might  be  effectually  restrained  from 
a  repetition  of  the  crime.  Where  a  person  exhibits  an  accu 
sation  against  another,  in  the  ordinary  course  of  justice,  before 
a  court  having  jurisdiction  of  the  offence  charged,  no  doubt  an 
action  will  not  lie ;  but  if  the  offence  is  not  examinable  before 
such  tribunal,  the  party  may  have  his  action.  Thus  in  the 
case  of  Buckley  v.  Wood,  it  was  decided,  that  where  the  de- 
fendant exhibited  articles  before  the  Court  of  Star  Chamber, 
against  the  plaintiff,  charging  him  with  matters  properly  cog 
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nizable  there,  and  also  with  murder  and  piracy,  which  were  not  NEW-  vork, 
examinable  in  that  court,  an  action  of  slander  would  lie ;  for  as  ^J^^^ 
that  court  had  no  jurisdiction  of  murder  or  piracy,  the  bill  was       jArvis 
not  a  proceeding  in  a  court  of  justice.     (4  Co.  14.    See  also 
Bac.  Ah.   Slander,  E.)     In  the  present  case,  there  was  no 
formal  complaint  or  allegation,  no  specific  circumstances  stated, 
which  could  enable  the  plaintiff  to  meet  or  repel  the  charge. 
No  process  was  issued,  nor  was  the  matter  brought  before  any 
court  known  to  our  laws,  or  possessing  a  legal  jurisdiction. 

*Hatheway,  contra.  In  cases  of  this  kind,  the  occasion  of  [  *  182  ] 
speaking  the  slanderous  words,  or  the  circumstances  under 
which  they  are  published,  is  always  to  be  taken  into  considera- 
tion ;  and  if  there  be  clearly  no  malice,  the  jury  may  find  for 
the  defendant.  They  are  the  proper  judges  of  the  intent.  For 
words  published  in  the  course  of  seeking  a  redress  for  griev- 
ances, before  the  proper  persons  to  afford  redress,  no  action 
lies.  As  where  the  deputy  governor  of  Greenwich  Hospital, 
in  a  book  giving  an  account  of  the  abuses  of  the  hospital,  re- 
flected on  Lord  Sandwich,  one  of  the  officers,  with  great  as- 
perity, it  was  held  that  it  was  no  libel.  (Esp.  Dig.  506.) 
Nor  will  an  action  he  for  words,  spoken  conscientiously,  or  in 
confidence,  without  any  malice,  or  evil  intent.  (Butler's  N. 
P.  8,  9,  10.  1  Wm.  Black.  386.)  [The  counsel  was  he- 
stopped  by  the  court.] 

Gold,  in  reply.  It  is  true,  that  for  census;  oi*  words  pub- 
lished by  a  member  of  a  society,  or  seel,  in  relation  to  their 
rules  and  ordinances,  and  which  relate  merely  to  discipline,  no 
action  will  lie ;  but  this  extends  only  to  matters  properly  cog- 
nizable before  such  society,  and  in  which  the  members  only 
:*re  concerned ;  not  to  crimes  in  which  the  whole  community 
are  interested.  In  all  the  cases  cited,  there  was  some  good 
end,  some  purpose  of  morality  or  justice  to  be  answered.  But 
suppose  the  deputy  governor  of  Greenwich  Hospital  had  pub- 
lished that  Lord  Sandwich  had^been  guilty  of  murder,  would 
this  not  have  been  considered  as  malicious,  and  a  libel  ?  The 
jury,  no  doubt,  are  to  decide  whether  there  be  malice  or  not ; 
but  unless  they  decide  according  to  evidence,  or  there  be  proof 
that  there  was  no  malicious  intent,  their  verdict  ought  not  to 
stand. 

Spencer,  J.,  delivered  the  opinion  of  the  court.     The  plain- 
tiff's counsel  have  considered  the  charge  of  the  judge  as  incor 
"•ect,  in  leaving  it  to  the  jury  to  decide  whether  the  words 
poken,  which  were  actionable  in  themselves,  were  spoken  ma- 
liciously, or  with  a  defamatory  intention. 

I  am  perfectly  satisfied,  that  the  charge  to  the  jury  was  not 
only  correct,  but  that  no  other  charge  could  have  #been  legally 
given      It  is  manifest,  from  the  case,  that  the  words  were 
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NmW  Tao8K,«  utt€re(*  *n  *'ie  course  of  church  discipline,  by  the  defendant  to 

s^Z^^s  the  plaintiff,  who  were  both  church  members ;  and  whether 

Administrators  such  discipline  was  proper  or  not,  is  not  a  point  for  us  to  de- 

of  Dumond     termine.     Every  sect  of  Christians  are  it  liberty  to  adopt  such 

Carpenter,    proceedings  for  their  regulation  as  they  see  fit, -not  inconsistent 

with  law,  or  injurious  to  the  rights  ol  others.     In  actions  of 

slander,  it  is  of  the  essence  of  the  action,  that  the  words  be 

spoken  maliciously,  and  that,  as  a  matter  of  fact,  belongs  to  the 

jury  to  determine. 

If,  however,  the  weight  of  evidence  was  against  the  defend- 
ant, as  to  the  maliciousness  of  the  words,  it  would  be  violating 
a  salutary  rule  to  grant  a  new  trial.  In  penal  actions,  in  ac- 
tions for  a  libel  and  for  defamation,  and  other  actions  vindic- 
tive in  their  nature,  unless  some  rule  of  law  be  violated,  in  the 
admission  or  rejection  of  evidence,  (1  Burr.  54.  2  Salk.  644 — 
8.)  or  in  the  exposition  of  the  law  to  the  jury,  or  there  has  been 
tampering  with  the  jury,  the  court  will  not  give  a  second  chance 
of  success. 

We  are,  therefore,  of  opinion,  that  the  motion  for  a  new  trial 
must  be  denied. 

Rule  refused 


«: 


\v1  +**  a  /wrsw 
t\Afij        tbt 

t\V  °f    an 
■•hi*  and  aj>- 

\\  K  to  'lis 
•>wu  use,  an 
actio*,  i  *i  in  im- 
plied uwimipsU 
will  h.»  adjust 
him,  by  \l:  :>»r- 
sou  to  whom  •  lie 

[*  184] 

money  oug'n  \j 
nave  been  pin.'. 
Where  a  ter.n 
intervenes  L«* 
tween  the  test.* 
ami  return  of  t 
writ  of  inquiry, 
which  is  a  "mis- 
continuance, it 
is  cured  by 
the  statute  of 
Jeofails  (a) 


I'he  Administrators  of  Dumond  against  Carpenter, 

THIS  cause  came  before  the  court,  on  a  writ  of  error  from 
Jbe  Ulster  Court  of  Common  Pleas. 

It  oppeared  from  the  record  that  Carpenter  declared  against 
<he  administrators  of  Dumond,  stating  that  the  intestate,  on  the 
1st  January,  1784,  was  indebted  to  him  in  the  sum  of  200 
dollars,  for  tfcav  the  intestate  was  at  the  time  sheriff  of  Ulster, 
and  as  such  levied  and  received  the  amount  of  an  execution 
against  James  M' Masters,  at  *the  suit  of  the  plaintiff,  issued  out 
of  the  Court  of  Common  Pleas  of  the  county  of  Ulster,  and 
converted  the  same  to  his  own  use,  and  being  so  indebted,  as- 
sumed to  pay  to  the  plaintiff  the  said  sum  of  200  dollars.  The 
second  count  was  for  money  had  and  received  by  the  intestate. 

The  defendant  imparled  to  the  first  Tuesday  in  May,  and 
then  made  default,  on  which  an  interlocutory  judgment  was 
entered,  and  a  writ  of  inquiry  awarded,  returnable  on  the  third 
Tuesday  in  September,  and  oi:  that  day  the  sheriff  returned  an 
inquisition  assessing  the  damages  at  170  dollars,  80  cents,  on 
which  final  judgment  was  entered. 

The  counsellor  the  plaintiffs  in  enor  relied  upon  two  objeo 
tions  arising  upon  the  record  in  the  above  cause. 
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1.  That  the  declaration  in  assumpsit  was  bad,  as  the  money  NEW- YORK, 
was  tortiously  applied  by  Dumond  to  his  own  use.  v^^-^L' 

2.  That  there  was  a  discontinuance,  as  the  award  of  a  writ    Executors  ot 
of  inquiry  is  made  as  of  May  term,  returnable  in  September      Smedes 
term,  omitting  the  term  of  July.  Elmendor#- 

L.  Elmendorf,  for  the  plaintiff  in  error. 

Sudajn,  contra. 

Per  Curiam.  The  answer  to  the  first  objection  is,  that  the 
first  count  in  the  declaration  is  good  in  assumpsit,  for  the  law 
will,  and  always  does  raise  an  assumpsit  from  the  misapplication 
of  money  received  to  the  use  of  another. 

The  answer  to  the  second  objection  is,  that  if  a  term  inter- 
vene between  the  teste  and  return  of  a  writ  of  inquiry,  it  creates 
no  prejudice  to  the  party,  and  is,  at  any  rate,  only  a  miscon- 
tinuance, which  is  cured  by  the  statute  of  jeofails.    (Sayer,  245.) 

The  judgment  must  be  affirmed. 


The  Executors  of  Smedes  against  Elmendorf.  [  *  185  j 


THIS  was  an  action  on  the  case  against  the  defendant  fo* 
negligence  as  an  attorney.  The  cause  was  tried  before  Mr. 
Justice  Spencer,  at  the  last  Ulster  circuit. 

The  declaration  stated,  that  the  testator,  on  the  31st  day 
°f  January,  1795,  delivered  to  the  defendant  a  promissory 
note,  dated  the  10th  May,  1795,  for  35/.  (equal  to  87  dollars 
and  50  cents,)  made  by  one  Lewis  Hardenbergh,  jun.,  payable  to 
the  testator,  to  be  collected  by  the  defendant  as  an  attorney ; 
that,  during  two  years  from  and  after  the  31st  January,  1795, 
toe  said  Hardenbergh  was  frequently  in  the  state  of  New- 
tork,  and  amenable  to  process,  which  was  known  to  the 
defendant,  and  that  he  was  solvent,  and  able  to  pay  the  note ; 
and  that  the  defendant,  &c.  The  defendant  pleaded  the  gen- 
eral  issue. 

.  At  the  trial,  the  plaintiffs  produced  a  receipt  in  the  follow- 
mg  Words : — 

*  Received,  31st  January,  1795,  a  note  of  hand,  commonly 
faJ'ed  a  promissory  note,  for  351.  dated  10th  May,  1794,  given 
y  £*ewis  Hardenbergh,  jun.  to  Peter  Smedes. 

"  Cd.  Ed.  Elmendorf:9 

I  T?he  note  was  payable  on  demand,  and   no  interest  ex- 
pr^€d.]  145 
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Wl<ere  an  at- 
torney gave  a 
receipt  for  a 
promissory  note 
without  ex- 
pressing the 
purpose  for 
which  he  re- 
ceived it,  it  wns 
held,  that  the 
presumption 
was,  that  he  re- 
ceived it  to  be 
collected,  and 
that  this  pre- 
sumption, con- 
firmed also  in- 
other  circum- 
stances, was 
sufficient  evi- 
dence to  sup- 
port an  action 
against  him,  by 
the  payee  of  the 
note,  for  his 
neglect  in  suing 
the  maker,  who 
afterwards  be- 
came insolvent 
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new- york,       It  was  proved,  that  while  this  suit  was  pending,  and  before 
^JZ^^IL'  the  trial,  the  defendant  said  that  he  had  in  hands  a  note  in 
Executors  of   favor   of  Peter  Smedes,  against   L.   Hardenbergh,  who    had 
Smides       moved  away  and  become  insolvent,  and  that  he  could  not  get 
Elmendorf    the  money ;  but  whether  he  said  that  he  had  received  it  to 
collect,  or  that  the  executors  alleged  that  he  had  so  received 
it,  the  witness  was  not  certain.     It  appeared,  that  Hardenbergh 
moved    to    the   state  of  New- Jersey,  in  May  or  June,  1794, 
where  he  resided  until  his  death  in  1796 ;  that  he  was  in  the 
county  of  Ulster,  for  about  three  weeks,  in  the  winter  of  1795, 
and  was  seen  within  eight  miles  of  Kingston,  where  the  de- 
fendant resides;  that  he  was  again  in  Ulster  county,  in  the 
winter  of  1796,  and  again  in  May  or  June  of  the  same  year. 
|  #  186  ]       It  was  proved,  that  Hardenbergh  *was  one  day  in  Kingston  in 
the  winter  of  1795,  but  that  he  was  principally,  while  jn  Ulster 
county,  during  that  winter,  at  New  Paltz,  about  13  miles  from 
Kingston.     The  plaintiff  also  produced  in  evidence,  a  receipt 
given  by  the  defendant  to  Hardenbergh,  dated  the  5th  Febru- 
ary, 1796,  for  certain  bonds  and  notes  to  collect,  and  it  was 
proved,  that   the   defendant  was   the  agent   of  Hardenbergh 
after  he  removed  to  New-Jersey. 

The  defendant  then  moved  for  a  nonsuit,  but  the  motion 
was  overruled  by  the  judge. 

The  defendant  proved,  that  in  August,  1195,  one  Brush  was 
the  agent  of  Hardenbergh,  and  that,  in  1794,  one  Hewitt  had 
a  power  of  attorney  from  him. 

The  defendant  further  proved,  that  it  was  the  usual  practice 
of  the  defendant,  in  his  business,  to  enter  the  cause  in  his 
register,  as  soon  as  a  note  was  received  for  collection  ;  that  no 
cause  was  entered  in  the  present  case,  and  that  it  was  usual, 
wrhen  a  receipt  was  given  for  a  note  intended  to  be  left  for 
collection,  to  express  in  the  receipt  that  it  was  to  be  collected. 
It  appeared  that  the  testator  had  lost  money  by  Hardenbergh, 
and  that  he  did  not  know  that  the  defendant  was  his  agent. 

The  judge  charged  the  jury,  that  from  the  receipt  given  by 
the  defendant,  it  was  to  be  presumed,  that  the  note  was  left 
for  collection  ;  but  that  circumstances  might  explain  for  what 
purpose  it  was  received ;  and  that  the  jury  might  presume 
that  it  was'  left  for  collection ;  that  the  receipt  given  by  the 
defendant  to  Hardenbergh  in  1796,  was  proof  that  he  had  seen 
Hardenbergh  at  that  time ;  that  interest  was  to  be  calculated 
on  the  note  from  the  time  of  the  plaintiffs  neglect.  The  jury, 
found  a  verdict  for  the  plaintiff,  for  the  principal  of  the  note, 
with  interest  from  its  date. 

The  defendant  moved  to  set  aside  the  verdict,  and  for  a 
new  trial ; 

1.  Because  the  evidence  did  not  support  the  declaration: 

2.  Because  the  judge  misdirected  the  jury  : 

3.  Because  the  verdict  was  against  evidence. 
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Sudam,  for  the  defendant.     The  receipt  given  by  the  de-  NEW-v  m*k, 
fendant  does  not  express  any  agency.     It  does  not  follow,   JJ^/jf^^ 
*from  the  profession  of  an  attorney,  that  he  is  to  prosecute    Executors  of 
and  collect  a  note  left  in  his  hands,  nor  does  that  circumstance      Smedbs 
afford  prima  facie  evidence  that  the  defendant  undertook  to    Ei.men 
collect  the  note  which  was  left  with  him.     The  defendant  is       [  *  187  ] 
not  answerable  beyond  the  terms  of  his  receipt ;  and  there 
was  no  parol  evidence  to  show  any  special  agency,  or  under- 
taking on  his  part.     Had  he  issued  process,  and  neglected  to 
prosecute  the  suit  effectually,  there  would  then  have  been 
some  ground  to  have  presumed  his  undertaking  to  collect  the 
note. 

Hmokins,  contra,  contended,  that  if  a  note  be  left  with  an 

attorney,  in  the  usual  course  of  business,  it  affords  a,  strong 

presumption,  that  it  was  for  the  purpose  of  being  collected  by 

fegal  means.     As,  if  cloth  be  left  with  a  tailor,  it  is  presumed 

that  it  is  to  be  made  into  a  garment. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  On  the 
motion  to  set  aside  the  verdict  in  this  cause,  the  defendant's 
counsel  has  insisted, 

1 .  That  the  charge  of  the  judge  to  the  jury  was  incorrect, 
m  stating  that  the  receipt  for  the  note  created  a  presumption, 
that  the  note  itself  was  lodged  with  the  defendant  for  col- 
leotion. 

S£.  That  the  verdict  was  against  the  weight  of  evidence,  as 
t0)  any  neglect  on  the  part  of  the  defendant  in  collecting  the 
n°te,  and  as  to  its  being  left  with  him  for  collection. 

1.  That  an  attorney  is  responsible  for  negligence  of  the 
tr**st  reposed  in  him  by  a  client,  has  not  been  questioned. 
The  plaintiff's  claim  in  this  case  is,  that  he  placed  a  note  in 
"*e  hands  of  the  defendant  against  Lewis  Hardenbergh,  jun., 
fc>f  collection ;  that  Hardenbergh  was  solvent  and  liable  to  ar- 
f^st,  and  that  by  his  subsequent  death  and  insolvency  the  debt 
ls  lost,  through  the  defendant's  culpable  negligence. 

The  receipt  is  in  general  terms  for  a  note,  the  date  and 
annount  of  which  is  expressed.     It  seems  to  me  to  be  a  prop- 
osition which   cannot  be   doubted,  that   when   an   attorney, 
>vhose  office  and  business  it  is  to  prosecute  and  collect  notes 
&nd  other  demands,  gives  a  general  receipt  for  the  evidence 
°f  a  debt  then  due,  that  it  must  be  presumed,  *prima  facie,       ^  *  188  J 
that  he  received  it  in  his  capacity  of  attorney,  for  the  purpose 
°f  collection,  and  that  it  is  incumbent  on  him  to  show  that  he 
received  it  specially,  and  for  some  other  purpose,  if  he  would 
avoid  the  consequences  resulting   fiom  such  general  intend- 
ment. 

Upon  the  fullest  reflection,  and  reconsideration  of  this  point, 
I  think  that  the  opinion  I  delivered  to  the  jury  was  correct. 
*°  fortify  the  presumption  arising  from  the  receipt,  the  de- 
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MEW- york,  fendant's  conversation  with  one  Helm,  was  given  in  evidence, 
^J^J^t^  *n  wn*cn  tne  defendant  stated,  that  he  had  a  note  in  hands  foi 
Executors  of  Smedes  against  Hardenbergh,  and  that  he  had  received  the 
Smkdes  note  for  collection,  or  that  the  executors  said  he  had  so  receiv- 
Elmendorf.  ed  it ;  the  witness  was  inclined  to  believe,  that  the  defendant 
said  he  had  received  it  for  collection.  It  is  true  that  a  suit 
was  then  pending  against  the  defendant,  for  his  neglect  of  duty 
in  relation  to  this  note,  and  it  is  improbable  that  he  would 
admit  away  his  cause ;  but  the  manner  of  his  receiving  the 
note  was  not  the  only  point  to  arise ;  it  was  essential  also  to 
prove  his  neglect.  The  expression  made  use  of  by  the  de- 
fendant, that  he  had  a  note  in  hands  for  Smedes  against  Har- 
denbergh, is  a  very  significant  one,  and  undoubtedly  fairly 
imported  that  he  had  it  in  his  professional  character.  The 
evidence  arising  from  the  defendant's  not  entering  the  cause  in 
his  register,  and  that  the  usual  form  of  receipts  for  notes  ex- 
pressed their  being  left  for  collection,  does  not  sufficiently 
rebut  the  presumption  already  mentioned,  and  the  declarations 
of  the  defendant.  The  non-entry  of  the  cause  has,  most  prob- 
ably, occasioned  the  neglect  of  issuing  process,  and  the  gen- 
eral form  of  receipts  by  no  means  proves  that  there  were  no 
exceptions.  I  still  think  that  the  purpose  for  which  the  de- 
fendant received  the  note,  is  almost  irresistibly  to  be  inferred 
from  the  receipt,  from  his  being  an  attorney,  and  from  his 
giving  no  account  of  its  having  been  left  with -him  for  any 
other  purpose. 

2.  Was  the  neglect  of  duty  made  out  by  the  evidence?  It 
appears  to  me  that  the  receipt  of  the  6th  of  February,  1796, 
to  Hardenbergh  for  bonds  and  notes  to  collect,  in  the  hand- 
[  *  189  ]  writing  *bf  the  defendant,  and  purporting  that  they  were 
received  from  Hardenbergh,  taken  in  connection  with  the  fact, 
that  at  that  period  he  went  to  Kingston,  and  that  the  de- 
fendant was  his  agent,  shows  satisfactorily,  that  the  defendant 
*»uw  Hardenbergh,  and  knew  that  he  was  then  liable  to  pro- 
cess, and  establishes  a  culpable  neglect  in  not  issuing  a  wril 
against  him. 

The  declarations  of  Smedes,  that  he  had  lost  monev  bv 
Hardenbergh,  were  left  to  the  jury,  with  such  observations  as  I 
then  thought,  and  still  think,  proper.  If  they  applied  to  this 
note,  they  would  not  have  the  influence  which  has  been  sup 
posed  ;  he  might  have  been  ignorant  of  his  right  against  the 
defendant,  or  ignorant  of  the  feet,  that  the  defendant  had  been 
culpable. 

The  court  are  of  opinion,  that  the  verdict  was  warranted  by 
the  evidence,  and  that  a  new  trial  ought  not  to  be  granted. 

Rule  refused. 
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NEW- YORK, 
May,  1C08. 

J.  Livingston   against  The  Executors  of  W.  Liv-   Livingston 

INGSTON,  deceased.  Executors  of 

Livingston. 

THIS  was  an  action  of  assumpsit.  The  first  count  in  the  where  lana  is 
declaration  stated,  that  Robert  Livingston,  deceased,  laie  pro-  devised, subject 
prietor  of  the  manor  of  Livingston,  died  seised  of  a  large  real  0°  aspecf^csum 
and  personal  estate,  and  being  so  seised,  in  his  life-time,  did,  ofjnoney,  as  a 
on  the  31st  of  May,  1784,  by  will,  devise  largely  to  his  five  tfo?cywiii°  &iie 
sons,  of  whom  John  and  Walter  were  two,  and  reciting,  that  *s*™si  the  Per- 
as  he  had  advanced  to  his  son  Walter  4,000  pounds  more  than  luves  of  sethe 
to  his  other  three  sons,  he  did  order,  that  the  two  devises  to  dev^  \  but  ll 
him  were  upon  the  further  consideration,  that  he,  his  heirs,  against  the  bUrs 
executors  and  administrators,  pay  to  his  three  sons  named,  f'fwu*6"?118, 
3,000  pounds,  &c,  within  two  years,  &c.  That  he  died  on  the  were  sevenU 
28th  of  November,  1790  ;  that  Walter  Livingston  #assented  to  [  *  190  ] 
the  devises,  and  entered  and  became  seised  of  an  equal  fourth  counts  in  a  dec- 
part  of  the  lands  devised  to  the  four  sons,  John,  Robert,  Walter  ^Ir^nter]^ 
and  Henry,  subject  to  the  payment  of  his  proportion  of  the  tory  judgment, 
quit-rents,  and  subject  to  the  payment  of  an  annuity  mentioned  separitety^s- 
to  Gertruyd  Livingston,  and  subject  to  the  payment  of  3,000  sessed  upon 
founds  mentioned,  to  Robert,  John  and  Henry,  each  one  third  mCcnt  ^aTa?" 
thereof,  within  two  years  after  the  testator's  death ;  by  reason  rested  on  the 
whereof,  the  said  Walter  became  liable  to  pay  to  the  plaintiff,  objectio^being 
within  two  years,  &c,  1,000  pounds;  and  being  so  liable,  he,  made  to  the 
in  consideration  thereof,  assumed,  &c.  pSSituT     ww 

There  were  other  counts,  for  work  and  labor  and  services,  allowed  to  enter 
and  a  quantum  meruit  thereon ;  for  goods  sold  and  delivered,  *nn<>  ct£1w^S{ 
and  a  quantum  valebant,  and  for  money  lent,  money  paid,  laid  fount,  and  take 
out  and  expended,  and  money  had  and  received  to  the  use  of  o"hfrs.enl°nt 
the  plaintiff. 

An  interlocutory  judgment,  for  want  of  a  plea,  was  entered, 
and  damages  assessed  separately  on  each  count.  A  motion 
was  made  by  the  defendant,  in  arrest  of  judgment,  for  the 
following  reasons : — 

1.  Because,  by  reason  of  the  matters  in  the  first  count,  the 
said  Walter  Livingston,  in  his  life-time,  was  not  liable  to  be 
sued  at  law,  he  being  only  a  trustee  for  the  sum  so  bequeathed, 
and  the  plaintiff's  remedy  being  in  equity. 

2.  Because  the  plaintiff  does  not  aver  that  the  defendants 
are  the  tertenants  of  the  lands  so  devised  and  described,  &c. 

3.  Because  the  plaintiff  does  not  aver  that  the  defendants, 
as  executors,  had  assets  sufficient,  &c. 

4.  Because  the  defendants,  as  executors,  cannot  be  sued  at 
law  for  the  matters  contained  in  the  first  count. 

Henry,  for  the  defendants.     This  is  an  action  for  a  legacy 

(a)  See  Pelletreauv.  Rathbone,  18  Johns.  428,  and  the  reporter's  note  (a). 

149 


190  CASES  IN  THE  SUPREME  COURT 

^EW-YORK,  No  action  at  common  law  will  lie  against  executors  or  ad 
^^Jf^*     ministrators  for  a  legacy,  except  upon  an  express  promise  to 
Livingston    pay-     (1  Sid.  45.     Cowp.  284.     1  H.  Black.  109.     5   Term, 
_     v-       r   690.    Peake's  N.  P.  73.)     The  statute  has  provided,  that  an 

Ii« x6Cti tors   oi  •  ' 

Livingston,  action  may  be  brought  after  a  demand  and  offer  of  sureties,  to 
be  approved  of  by  the  court.     {Rev.  Laws,  vol.   1.  p.  540.) 

\  *  191  ]  The  action  *ought  to  have  been  brought  against  the  devisees 
or  tertenants,  they  being  in  possession  of  the  fund  out  of  which 
it  was  to  be  paid. 

E.  Williams,  contra.  By  taking  the  property  out  of  which 
the  money  was  to  be  paid  to  the  plaintiff,  there  is  a  considera- 
tion and  an  implied  promise  to  pay  the  money  as  directed  by 
the  will.  It  is  not  precisely  the  case  of  a  legapy,  payable  out 
of  a  personal  fund.  This  sum  of  money  became  a  debt,  due 
by  Walter  Livingston  to  the  plaintiff,  and,  being  a  debt  or  per- 
sonal duty,  it  devolved  on  his  representatives,  who  ought  to 
pay  it ;  and  there  is  an  averment  in  the  declaration  that  there 
were  assets  more  than  enough  to  pay  all  debts.  The  payment 
of  the  money  is  not  expressly  charged  on  the  land  ;  but  the 
land  is  devised  to  Walter  Livingston,  in  consideration  of  which 
he  is  ordered  to  pay  so  much  money  to  the  plaintiff.  The 
statute  certainly  meant  to  provide  for  the  payment  of  legacies 
by  executors  and  administrators,  by  giving  an  action  against 
them  in  any  court  of  record.  If,  however,  the  court  should 
think  that  the  judgment  on  the  first  count  must  be  arrested, 
still  there  are  other  counts,  and  the  damages  having  been 
separately  assessed,  the  plaintiff  ought  to  be  allowed  to  enter  a 
nolle  prosequi  on  the  first  count,  and  take  judgment  on  the 
others. 

Henry,  in  reply.  This  is  a  bequest  of  money  charged  on 
land,  and  if  it  is  not  a  legacy,  it  is  a  nondescript.  By  entering 
on  the  land,  Walter  Livingston  became  liable  only  as  devisee. 
No  personal  duty  was  created,  nor  did  any  devolve  on  his  per- 
sonal representatives.  The  land  remains  charged  with  the 
payment  of  the  money,  and  the  action  ought  to  be  brought 
against  the  heirs  and  tertenants  of  Walter  Livingston.  It  is 
in  the  nature  of  a  trust,  and  is  properly  cognizable  in  the  Court 
of  Chancery.  That  court  can  impose  terms  agreeable  to  equity 
and  justice.  As  suppose  a  legacy  to  a  wife,  the  husband  might 
be  compelled  to  make  provision  for  her ;  whereas,  in  a  court  of 
I  *  1 92  ]  law,  *he  would  get  the  money  into  his  own  hands,  without  any 
control.  There  is,  therefore,  very  strong  reasons  why  an  action 
should  not  be  maintained  in  a  court  of  law,  for  a  legacy. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  3,000 
pounds  directed  to  be  paid  by  Walter  Livingston  to  his  brothers, 
was  a  charge  upon  the  real  estate.  The  two  devises  to  him 
were  in  consideration  that  he  paid  that  sum.  The  legatees 
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were,  perhaps,  entitled  to  have  sued  him  at  law  as  a  tertenant,  NEW  YORK, 
according  to  a  decision  of  the  Court  of  Errors  in  1790.     He  J^^L, 
was  chargeable  only  as  devisee  or  tertenant.     It  was  not  a    overseers  of 
personal  duty,  and,  of  course,  none  descended  to  his  personal  Washington 
representatives.     His  heirs  are  the  only  persons  chargeable  at    Overseers  of 
law,  as  tertenants  or  owners  of  the  land.     There  is  no  ground     Stanford. 
whatever  to  raise  an  implied  assumpsit  from  the  devise  itself. 
The  first  count  in  the  declaration  is,  therefore,  erroneous. 

But  as  there  are  other  counts  in  the  declaration,  to  which  no 
objection  is  made,  and  as  the  damages  were  assessed  separately 
on  each  count,  the  plaintiff  has  leave,  according  to  his  sugges- 
tion, to  enter  a  nolle  prosequi  on  the  first  count,  and  take 
judgment  on  the  others. 

Van  Ness,  J.,  having  been  formerly  concerned  as  counsel  in 
the  cause,  gave  no  opinion. 

Judgment  for  the  plaintiff. 


'The  Overseers  of  the   Poor  of  the  Town   of      [#193] 
Washington  against  The  0 
of  the  Town  of  Stanford. 


Washington  against  The  Overseers  of  the  Poor 


THIS  cause  came  before  the  court  on  an  appeal  from  an  wiere  a  town 
order  of  the  General  Sessions  of  the  Peace  of  Dutchess  county,  '"^nht  l^giV 

It  appeared  that  one  Huddlestorie  and  his  wife,  and  four  in-  laiure  into  two 
font  children,  were  removed,  as  paupers,  from  the  town  of  towns>  ™d  £® 

C<     y  I  r  rrr     i  •  ii         /•  •  poor    are    also 

Stanford  to  the  town  ol  Washington,  by  an  order  of  two  justices,  directed  to  be 
dated  the  18th  of  December,  1806,  which  stated  that  the  pau-  ^fihe  tWo" 
P^s  had  become  chargeable  to  the  town  of  Stanford,  and  had  those  who  after.' 
not  gained  any  legal  settlement  therein,  and  they  adjudged  paaur5rSrb^nlo 
their  legal   settlement   to   be    in    the   town    of    Washington,  be    considered 
Previous  to  this  order,  the  paupers  had  been  removed  to  the  ^ns^wVhto 
town  of  Stanford,  by  an  order  of  two  justices  of  Ulster  county,  which       the* 
dated  the  31st  day  of  October,  1806,  adjudging  that  to  be  the  S^ylJE*5 
town  from  which  they  had  last  come,  and  that  they  had  gained  not  where  'they 
no  settlement  in  the  town  of  Wawasink,  from  which  they  were  sfJePaMhe?im^ 
removed.     From  the  last  order  there  was  no   appeal  made,  of  the  division. 
The  towns  of  Washington  and  Stanford  were  formerly  one  ^ 
town,  by  the  name  of  Washington.     By  an  act  of  the  12th  of 
March,  1793,  the  town  of  Washington  was  divided,  and  a  part 
thereof  erected  into  a  new  town,  by  the  name  of  Stanford,  and 
the  poor  of  the  former  town  were  divided,  according  to  the  act, 
between  Washington  and  Stanford.     Huddlestone  was  born  in 
Washington,  before  it  was  divided,  and  in  that  part  of  it  in- 

(a)  See  Overseer*  of  Hudson  v.  Overseers  o/Tagkanact  13  Johns.  247, 248. 
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Overseers  of 
Stanford. 


194] 


new- york;  eluded  in  the  present  town  of  Washington.  At  the  time  the 
J^^^,  town  was  divided,  he  resided  in  that  part  of  it  now  called 
Overseers  of    Stanford,  but  was  not  then  chargeable. 

On  an  appeal  to  the  General  Sessions  of  the  Peace  of 
Dutchess  county  from  the  first  mentioned  order,  the  court  de- 
cided, that  with  respect  to  the  settlement  of  the  pauper,  *the 
towns  of  Washington  and  Stanford  must  be  considered  as  if 
they  had  always  been  separate,  and  that  he  must,  therefore,  be 
deemed  chargeable  to  the  town  of  Washington,  having  been 
born  in  that  part  of  the  old  town  now  called  Washington,  and 
the  order  was  affirmed. 

Proof  was  offered  to  the  sessions,  that  at  the  time  of  the  di- 
vision of  the  town,  the  supervisors  and  overseers  of  those  two 
towns  agreed,  that  each  town  should  support  all  such  persons 
as  were  then  inhabitants  of  each  town,  and  who  should  there- 
after become  chargeable,  but  this  testimony  was  overruled. 

From  the  judgment  of  affirmance,  the  overseers  of  the  poor 
of  Washington  appealed  to  this  court. 

Emott,  for  the  plaintiffs  in  error.  The  general  law  relative 
to  the  poor,  does  not  apply  to  this  case.  The  question  is  not 
the  same,  as  if  it  arose  between  either  of  the  two  towns  and  a 
third  town.  It  depends  on  the  true  construction  of  the  act  of 
1793,  for  dividing  the  town  of  Washington,  and  erecting  a  part 
of  it  into  a  new  town  by  the  name  of  Stanford.  The  poor  of 
the  old  town,  that  is,  the  paupers  with  which  Washington  was, 
before  the  division,  chargeable,  were  directed  to  be  divided, 
and  each  town  was  to  maintain  the  poor  residing  within  its 
limits  respectively.  Persons  that  afterwards  became  paupers, 
would  be  provided  for  by  the  general  law  relative  to  the  settle- 
ment of  the  poor.  The  agreement  made  between  the  super- 
visors of  the  two  towns,  shows  that  such  was  their  construc- 
tion of  the  act,  and  it  ought  to  have  been  received  in  evidence. 
If  this  case  does  not,  by  this  construction,  come  within  the  act 
of  1793,  it  must  then  be  decided  according  to  the  common 
law,  which  knows  of  no  settlement  but  by  residence.  The 
other  modes  of  gaining  a  settlement  are  derived  from  the 
statutes. 

J.  Tallmadge,  contra.  The  supervisors  had  no  power  to 
make  any  agreement  relative  to  the  poor,  different  from  the 
provisions  of  the  statute ;  nor  can  their  agreement  be  binding 
on  the  town,  or  be  evidence  of  the  true  construction  of  the  act 
of  1793.  The  place  of  birth  is  *always  considered  as  the 
place  of  settlement,  and  when  it  was  proved  that  Huddlestone 
was  born  within  the  present  town  of  Washington,  that  was  suf- 
ficient to  fix  his  legal  settlement  there,  unless  the  plaintiffs  in 
error  could  show  a  derivative  settlement  elsewhere. 


Van  Ne?s,  J.     The  only  question  in  the  case  is,  whether  the 
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town  of  Stanford,  in  Washington,  is  chargeable  with  the  main-  new- York, 
tenance  of  John  Huddlestone,  who  became  a  pauper  on  the  18th  ^^^^ 
of  December,  1806?      To  determine  this,  it  is  necessary  to    Overseers  of 
inquire  which  of  the  towns  is  the  last  place  of  his  legal  settle-  w*8"*™™" 

ment.  Overseers  of 

The  town  of  Washington  was  divided  in  1793,  and  that  part  St 
of  it  which  is  now  the  town  of  Stanford,  was  erected  into  a 
separate  town.  The  pauper  was  born  in  the  territory  now 
composing  the  present  town  of  Washington,  but  at  the  time 
when  the  town  of  Washington  was  divided,  under  the  act  for 
the  dividing  the  town  of  Washington,  he  resided  in  the  territory 
which  now  composes  the  town  of  Stanford. 

When  a  new  town  is  erected,  it  immediately  becomes  en- 
titled to  all  the  benefits  and  advantages,  and  subject  to  all  the 
duties  and  burthens  common  to  other  towns.  Among  the  lat- 
ter is  the  burthen  of  maintaining  the  poor.  The  provisions  of 
the  general  law  for  the  maintenance  and  relief  of  the  poor  at- 
tach on  the  new  town,  the  moment  it  is  erected.  This  being 
granted,  it  seems  to  me  to  put  an  end  to  the  question  now 
under  consideration. 

That  birth  gives  a  settlement  is  not  to  be  disputed,  as  a  gen- 
eral rule ;  indeed,  this  is  assumed  as  a  fixed  principle  by  our 
statute.  Huddlestone,  who  became  a  pauper  in  1806,  was 
chargeable,  therefore,  to  the  town  in  which  he  was  born,  which 
is  the  present  town  of  Washington,  unless  he  has  obtained  a 
legal  settlement  elsewhere. 

It  is  not  pretended  that  he  has  gained  such  settlement,  un- 
less his  residence  within  the  bounds  of  the  present  town  of 
Stanford,  at  the  time  of  the  passing  of  the  act  to  divide  the 
town  of  Washington  in  1793,  has  had  that  effect.  The  act 
provides,  that  after  a  division  of  the  poor,  each  town  shall 
maintain  its  own  poor,  that  is,  after  the  division,  *these  towns,  [  *  196  J 
in  relation  to  the  support  of  the  poor  as  regulated  and  defined 
by  the  general  poor  laws,  shall  stand  on  the  same  footing  as 
other  towns. 

It  cannot  be  supposed  that  the  legislature  intended  to  intro- 
duce a  new  rule,  in  relation  to  the  settlement  of  paupers,  as 
between  these  towns.  If  such  had  been  their  intention,  it 
would  have  been  declared  in  express  terms,  and  not  have  been 
left  to  mere  implication. 

There  is  another  view  of  this  question,  which  appears  to  be 
conclusive.  Suppose  the  pauper,  in  1806,  had  resided  in  the 
town  of  Poughkeepsie,  and  it  had  been  necessary  to  remove 
him  from  thence  to  the  town  in  which  he  had  acquired  a  legal 
settlement,  I  think  there  can  be  no  doubt,  that  the  town  of 
Washington  would  be  considered  as  the  town  to  which  he  was 
chargeable.  In  the  case  just  supposed,  the  provisions  of  the 
general  poor  law  certainly  would  have  prevailed.  If  the  con- 
struction given  to  the  act  of  1793  by  the  appellants'  counsel, 
be  correct,  it  would  follow  that,  as  between  the  towns  of  Stan- 
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new- YORK,  ford  and  Washington,  there  would  be  one  rule  regulating  the 

*J2?^^  settlement  of  paupers,  but  as  between  them  and  third  towns 

Overseers  of    there  would  be  another  and  a  different  rule.     In  the  first  case, 

Washington    tne  residence  of  the  party  would  determine  the  settlement,  an*1 

Overseers  of    in  the  other,  it  would  be  determined  by  the  birth.     1  am  pet 

Stanford,     suaded  that  this  was  never  the  intention  of  the  legislature. 

The  construction  I  have  adopted  will  establish  one  general 

rule,  in  the  operation  of  which  there  is  nothing  unequal  or 

unjust. 

The  evidence  offered  respecting  the  agreement  between  the 
supervisors  and  overseers  of  the  poor  of  the  towns  of  Washing- 
ton and  Stanford,  was  properly  rejected  by  the  sessions.  That 
agreement,  if  made,  was  not  obligatory,  and  can  never  control 
the  operation  or  construction  of  a  statute. 

I  am  of  opinion,  therefore,  that  the  order  of  sessions  be  af- 
firmed. 

Spencer,  J.  The  town  of  Washington,  prior  to  1793,  com- 
[  *  197  ]  posed  the  present  towns  of  Washington  and  Stanford.  *By  an 
act  of  the  12th  of  March,  in  that  year,  the  latter  was  erected 
into  a  new  town ;  the  act  dividing  it,  prescribed  a  method  of 
equalizing  the  poor  of  the  original  town,  and  it  declared  that 
thereafter  the  towns  should  maintain  their  respective  poor. 
John  Huddlestone,  the  pauper,  was  born  in  Washington  prior  to 
its  division,  and  in  that  part  of  it  which  composes  the  present 
town  of  Washington,  but  at  the  time  of  the  division,  he  resided 
in  the  present  town  of  Stanford,  and  has  generally  since  resided 
there,  but  was  not  chargeable,  nor  likely  to  become  so.  Under 
these  circumstances,  which  of  the  towns  is  bound  to  support 
him  and  his  wife  and  children  ? 

In  my  opinion,  the  town  of  Washington  is  bound  to  support 
tnem  as  paupers  chargeable  on  that  town.  After  the  separation 
of  the  town  of  Washington,  and  the  division  of  the  poor  ac- 
cording to  the  act  of  1793,  with  respect  to  all  future  paupers, 
they  stood  in  the  same  situation  in  respect  to  each  other,  as 
any  other  towns  in  the  state,  and  as  though  they  had  always 
•  been  distinct  towns ;  the  requisition  of  the  statute,  that  after 
the  division  of  the  paupers,  the  towns  should  maintain  their 
respective  poor,  never  attached  on  Stanford,  because  Huddle- 
stone  had  gained  no  settlement  there ;  but  it  did  attach  on 
Washington  in  consequence  of  the  birth  of  Huddlestone  within 
its  bounds.  Birth  is  not  one  of  the  means  mentioned  in  the 
statute  of  acquiring  a  settlement ;  but  the  statute  presupposes, 
that  it  gave  settlement,  and  it  has  accordingly  been  holden  that 
the  town  where  a  pauper  is  born  is  chargeable  with  his  main- 
tenance, until  he  acquires  some  other  settlement. 

The  sessions  very  properly  overruled  the  evidence  of  decla- 
rations made,  when  the  poor  were  distributed ;  the  supervisors 
and  overseers  of  the  poor  had  no  authority  to  make  any  agree- 
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ment  relative  to  future  paupers  ;  and  it  would  be  extraordinary  NEW-york, 
to  receive  it  as  evidence  of  their  sense  of  the  law.  May' 1808, 

In  my  opinion,  the  order  of  the  sessions  must  be  affirmed,    overseers  of 

with  COStS.  Washington 

v. 
Overseers  ot 

*Kent,  Ch.  J.     Upon  the  division  of  a  town,  the  poor  are    Staneord. 
directed  to  be  apportioned,  not  according  to  the  place  of  birth,       r  *  \g^  ] 
(for  they  might  all  happen  to  have  been  born  in  one  division  of 
the  town,)  but  according  to  the  last  tax  list.      This  was  the 
case  with    the  towns  in   question,   and   if  Huddhstone,   the 
principal  pauper  here,  had  been  at  that  time  a  pauper,  the 
place  of  his  birth  would  have  been  immaterial  as  it  respected 
the  apportionment  of  the  poor.      The  more  reasonable  con- 
struction of  the  law  appears  then  to  be,  that  each  town  took 
the  responsibility  of  the  maintenance  of  the  inhabitants  who  fell 
within  its  new  limits.     Actual  residence  became  equivalent  to 
birth,  in  respect  to  the  settlement  of  the  inhabitants  of  these 
towns  in  relation  to  each  other.     The  actual  spot  of  the  birth 
formed  no  rule  of  apportionment  of  the  existing  poor,  and  why 
should  it,  as  to  any  of  the  then  existing  inhabitants  ?     In  the 
western  and  northern  parts  of  the  state,  one  part  of  a  town 
may  have  been  settled,  principally,  by  emigrations  from  another 
part,  and  by  the  rule  adopted  in  the  court  below,  upon  the 
separation  of  the  new  settlements  into  a  distinct  town,  all  their 
accruing  paupers  for  many  years  would  be  returned  upon  the 
old  town.     The  principle  adopted  by  the  act,  which  was  not 
to  regard  the  place  of  birth  in  the  first  distribution  of  the  poor, 
ought  to  be  carried  throughout,  and  each  town  should  be  pre- 
cluded from  recurring  back  to  the  place  of  birth,  in  the  case  of 
actual  residents  at  the  time  of  separation.     For  these  reasons, 
1  am  of  opinion,  that  the  order  below  ought  to  be  reversed. 

Yates,  J.,  not  having  heard  the  argument  in  the  cause,  gave 
to  opinion. 

Order  affirmed. 
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NEW- YORK, 
May,  1808. 

jacobso*        *Jacobson  against  The  Executors  of  Le  Grange. 

Executors  of 

Le  Grange.  THIS  was  an  action  for  work  and  labor,  and  services  per- 
Whereayoun£  formed  by  the  plaintiff  for  the  testator.  The  cause  was  tried 
man,  at  the  re-  before  Mr.  Chief  Justice  Kent,  at  the  Albany  circuit,  in  October, 

quest     of      his    -,  qa-7 
uncle,  went    to    lOUi. 

live  with  him,  On  the  trial,  the  following  facts  were  proved.  The  parents 
promised  to  do  °f lne  plaintiff  were  about  putting  him  to  a  trade  in  1790,  when 
by  him  as  his  the  testator,  who  was  his  uncle,  requested  them  to  let  him  take 
he n  lived5  and  tne  plaintiff  as  his  own  child,  for  he  would  do  better  for  him 
worked  ior  him  than  his  parents  could.  The  plaintiff  was  then  about  eighteen 
years*,  andTthe  years  old,  and  his  parents,  after  some  hesitation,  consented  to 
uncle  said  that  let  him  go  and  live  with  his  uncle,  who  said,  that  at  his  death 
should  bePoene  ne  would  do  by  him  as  his  own  child.  He  lived  with  the  tes- 
of  his  heirs,  and  tator,  and  worked  for  him  eleven  years  and  eight  months.  The 
vanefn/a  sum  plaintiff  lived  in  the  testator's  family,  and  was  maintained  and 
of  money  to  clothed  by  him  as  one  of  his  children.  The  plaintiff,  after 
Sr^hinT^as"^  ne  was  married,  lived  about  six  years  in  the  testator's  family, 
compensation  and  had  two  children  born  in  the  mean  time.  It  did  not  ap- 
butdiedwithout  Pear  that  the  testator  had  ever  promised  to  pay  the  plaintiff  for 
devising  any  his  services.  It  was  proved  that  he  said  that  the  plaintiff  should 
uepnew,°  or  De  one  of  his  heirs.  In  a  conversation  with  the  mother-in-law 
making  him  any  of  the  plaintiff,  the  testator proposed  to  purchase  a  farm  for  the 
uTaThefd,°that  plaintiff,  worth  600Z.,and  that  he  would  pay  350/.  towards  the 
an  action  on  an  purchase,  saying  that  would  be  a  fair  compensation  for  the 

\mp\ieaassu7np~      i    •     .•&>}  • 

sit    would   Re  plaintiff's  services. 

against  the  ex-       From  the  evidence  offered  on  the  part  of  the  defendants, 
workand°iabor  it  appeared  that  the  plaintiff  had  expressed  a  desire  that  the 
performed    by  testator  should  make  his  will,  and  after  his  decease  wished  to 
the  testator.'  («)  see  it  >  Dut  never  mentioned  any  claim  on  the  testator.     The 
defendants  also  gave  in  evidence  a  promissory  note  from  the 
plaintiff  to  the  testator  for  50  dollars,  dated  the  13th  May, 
[  *  200  ]       1805.     A  verdict  was  taken  by  #consent,  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  on  a  case  containing  the  above 
facts. 

Van  Vechten,  for  the  defendant.  The  only  question  is, 
whether  the  declaration  is  supported  by  the  evidence.  The 
plaintiff  went  to  live  with  the  testator  voluntarily,  and  on  the 
mere  expectation  of  being  made  the  heir  of  his  uncle.  He  con- 
sented that  his  remuneration,  if  any,  should  depend  upon  the 
good  will  of  the  testator.  This  is  evident  from  the  testimony 
of  the  witnesses,  and  the  whole  conduct  of  the  parties.  The 
work  and  labor,  therefore,  performed  by  the  plaintiff,  must  be 
considered  as  a  voluntary  courtesy,  and  not  as  creating  an  im- 
plied assumpsit,  on  the  part  of  the  testator  to  pay. 

(a)  Livingston  v.  Ackerton,  5  Cow.  Rep.  531.    See  Patterson  v.  Patterson,  13  Johns. 
373. 
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In  the  case  of  Osborne  v.  The  Governors  of  Guy's  Hospital,  NEW- YORK 
(Strange,  23.     Bull.  N.  P.  145.)  it  was  expressly  decided,  that  J£*^J 
where  a  person  does  business,  or  performs  services  for  another,     Jacobson 
under  the  expectation  of  being  compensated  by  a  legacy,  he  v- 

cannot  afterwards  resort  to  an  action.     Assumpsit  will  not  lie    le  Grange. 
on  a  general  promise  of  a  legacy. 

Henry,  contra.  From  the  evidence  in  the  case,  the  plaintiff 
is  entitled  to  an  action  on  the  quantum  meruit.  It  is  enough, 
prima  facie,  to  show  labor  performed ',  to  raise  the  implied  as- 
sumpsit to  pay  for  it.  The  witnesses  state,  that  the  testator 
promised  to  do  by  the  plaintiff  as  if  he  were  his  own  child  ;  that 
he  proposed  to  purchase  a  farm,  and  to  pay  350?.,  which  he 
considered  no  more  than  a  compensation  for  his  services.  It 
is  clear,  then,  that  a  compensation  was  intended,  if  not  prom- 
ised to  the  plaintiff.  It  would  be  countenancing  fraud  and 
deception,  if  one  person  were  allowed  to  induce  another  to 
perform  services  for  him,  by  a  promise  of  recompense  in  his 
will,  and  afterwards  take  no  notice  of  him  when  he  comes  to 
make  his  will. 

The  case  cited  from  Strange  is  a  dictum  of  Lord  Raymond 
at  nisi  prius.  If  it  were  clearly  the  understanding  of  the  par- 
ties that  the  services  Should  be  gratuitous,  it  is  true,  no  action 
would  lie.  But  in  the  present  case,  the  plaintiff  went  to  live 
with  the  testator  at  his  request,  and  *under  an  encouragement, 
if  not  a  promise,  of  compensation. 

Van  N  :ss,  J.,  delivered  the  opinion  of  the  court.  The  only 
question  in  this  cause  is,  whether  the  services  performed  by  the 
plaintiff  were  rendered  with  a  view  to  any  other  compensation 
than  such  as  the  testator  should  voluntarily  make  by  his  last 
will  and  testament.  This  is  a  mere  question  of  fact,  and  the 
defendants  having  consented  that  the  jury  should  find  for  the 
plaintiff,  it  is  difficult  to  conceive  upon  what  ground  the  court 
are  expected  to  interfere.  There  is  no  objection  made  to  the 
charge  of  the  judge ;  no  principle  of  law  has  been  violated ; 
justice  has  been  done,  and  the  damages  found  by  the  jury  are 
not  more  than  the  evidence  will  warrant. 

The  only  ground  upon  which  the  court  can  possibly  interfere 
is,  that  there  was  no  evidence  at  all  to  support  the  verdict  of 
the  jury.  That  the  intestate  and  plaintiff  contemplated,  that 
the  latter  should  be  remunerated  in  some  way  for  his  long  and 
faithful  services,  is  not  to  be  denied ;  but  it  is  said,  that  such 
remuneration  depended  wholly  on  the  will  and  pleasure  of  the 
testator,  and  that  this  must  have  been  the  understanding  of 
both  parties.  The  jury  by  their  verdict  have  negatived  that 
idea,  and  in  doing  so,  were  well  warranted  by  the  evidence. 
The  services  having  been  performed  for  the  benefit  of  the  tes- 
tator, with  his  knowledge  and  approbation,  the  law  implies  a 

promise  to  pay  for  them,  unless  the  plaintiff  can  show  that 
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NEW- york,  payment  was  never  intended.     The  testimony  of  the  plaintiff's 
^^*™*     mother-in-law  appears  to  me  to  be  decisive  on  this  point ;  and. 
Mason       independent  of  the  defendant's  consent  to  this  verdict,  I  can 
„     v-  not  conceive  how  the  jury  could  find  otherwise  than  they  havp 

Franklin.       •  J      J  J 

done. 

The  testator,  when  the  plaintiff  became  his  adopted  child, 
probably  intended  to,  devise  to  him  his  whole  estate.  Shall 
the  change  of  circumstances,  by  the  unexpected  birth  of  a 
child,  deprive  the  defendant  of  a  reasonable  compensation  for 
|  *  202  ]  having  spent  the  prime  of  his  life  in  the  *service  of  the  testator  ? 
Under  the  circumstances  of  the  case  we  think  it  ought  not. 

By  this  decision  we  do  not  mean  to  draw  in  question  the 
general  rule  of  law  contended  for  by  the  defendant's  counsel 
on  the  argument. 

We  are  of  opinion,  from  the  evidence  in  the  cause,  that  it  is 
not  within  that  rule.  The  motion  for  a  new  trial,  therefore, 
must  be  denied. 

Rule  refused. 


Mason  and  Smedes  against  Franklin  and  Franklin. 


Where  a    bill       THIS  was  an  action  of  assumpsit,  against  the  defendants,  as 
persoiTat1  Th*  endorsers  of  a  bill  of  exchange.     The  declaration,  in  substance, 

"      '"  ^      ,  ,drew 

duly 


uncan, 


erpooi.  payable  stated,  that  one  John  Franklin,  on  the  1st  of  August,  1807, 
iLbUiw^'chliy  his  bill  of  exchange  on  Messrs.  Rathbone,  Hughes  fy  Dv 
presented  at  0f  Liverpool,  requiring  them  to  pay,  sixty  days  after  sight,  to 
>roteTted  afor  Franklin,  Robinson  &f  Co.  or  order,  in  London,  185/.  3s.  sW. 
non-accept-  sterling  ;  which  bill  was  endorsed  by  the  payees  to  the  defend- 
wards  protested  ants,  and  by  them  to  the  plaintiffs  ;  that  on  the  16th  September, 
for  non-pay-  1807,  the  bill  was  presented  to  the  drawees  at  Liverpool,  for 
J^/J'whereThe  acceptance,  but  they  refused  to  accept  the  same,  upon  which 
drawee  resided,  ft  was  protested  for  non-acceptance  at  Liverpool,  of  which  the 
the^oider  had  defendants  had  notice  ;  that  afterwards,  on  the  18th  of  Novem- 
a  good  cause  of  4cr>  1807,  the  said  bill  was  presented  to  the  said  Rathbone, 
?he°dra\ve7 'on  Hughes  fy  Duncan  at  Liverpool,  who  were  requested  to  pay 
tiie  protest  for  the  same,  according  to  the  tenor  and  effect  thereof,  and  of  the 
anceY 'thai "it  is  endorsements  thereon,  to  wit,  at  Liverpool;  but  that  the  said 
not  necessary  Rathbone,  Hughes  Sf  Duncan  neglected  and  refused  to  pay 
protest  foVnoi-  the  bill ;  upon  which  the  said  bill  was,  in  due  form  of  law,  and 
payment  in  the  according  to  the  usage  and  custom  of  merchants,  protested  at 
larationt      («)  Liverpool  aforesaid  ;  of  which  said  several  premises,  the  defend- 

und  if  done,  it 

may  be  rejected 

as  surplusage  on  a  demurrer  y  that  the  protest  for  non-pavment  at  Liverpool  was  sufficient,  as  no  place 

of  payment  was  designated  in  London,  and  that  the  holder  might,  at  his  election,  %  *use  the  bill  to  be 

protested  for  non-payment  in  London,  or  at  the  place  where  the  drawee  resided. 

(a)  Weldon  v.   Buck,  4  Johns.  144.    Miller  v.  Hackley,  5  Johns.  375.     Robinson  v.  Ames,  20  Johns 
145 
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ants,  afterwards,  *to  wit,  &c,  had  notice.     By  reason  whereof,  NEW- YORK, 
&c.  The  declaration  also  contained  the  usual  money  counts,  and  ^^^^ILs 
an  insimul  comput assent.     To  the  first  count  in  the  declaration       masoh 
there  was  a  special  demurrer,  and  joinder.     The  causes  of  de-    _     v- 

i  FRANK.L1N 

raurrer  assigned  were,  that  there  was  no  allegation  in  the 
declaration,  that  the  bill  was  shown  or  presented  in  London, 
where  it  was  made  payable  ;  nor  that  the  plaintiffs  made  any 
search  or  inquiry,  or  used  any  diligence  to  find  any  person  in 
London,  to  whom  to  present  the  same  for  payment ;  nor  that  , 
they  caused  the  bill  to  be  protested  at  London  for  non-pay- 
ment, according  to  the  usage  and  custom  of  merchants.  To 
the  other  counts  in  the  declaration  there  was  a  plea  of  non 
assumpsit,  and  issue  thereon. 

Colden,  in  support  of  the  demurrer.  The  bill  in  this  case 
being  made  payable  in  London,  it  was  the  duty  of  the  holder  to 
present  it  at  that  place,  (Chitty,  2ded.  185.  2  Hen.  Black.  509. 
Bayley,  58.)  to  have  made  some  inquiry  after  the  drawees,  or  some 
person  to  pay  the  bill ;  and  if  no  person  was  to  be  found,  a  protest 
should  have  been  made  in  London,  stating  that  inquiry  had  been 
made  there,  but  that  no  person  was  to  be  found  to  pay  the  bill. 
A  protest  at  Liverpool  is  a  mere  nullity.  It  is  no  answer  to  say, 
tint  no  place  in  London  is  designated  in  the  bill  for  the  payment 
of  it.  The  protest  should  state  that  some  inquiry  had  been  made 
thort',  at  the  royal  exchange,  (Marius,  26.  33.)  or  some  place 
where  merchants  usually  meet  for  the  drawees,  and  that  they 
could  not  be  found.  So  if  the  drawee  be  dead,  the  holder 
should  inquire  after  his  personal  representative,  and  present  the 
bill  to  him.  (Chitty,  2d  ed.  125,  126.  Bayley,  58,  59.)  It 
should  appear  that  the  holder  has  done  every  thing  in  his  power 
to  get  the  bill  accepted  and  paid  according  to  its  tenor.  I 
amawafe  that  it  will  be  said,  that  as  the  bill  was  regularly 
protested  for  non-acceptance,  the  plaintiff  had  aright  to  recover 
on  that  protest.  But  the  plaintiff  has  not  only  set  out  the  pro- 
test for  non-acceptance,  but  has  gone  further,  and  stated  the  pro- 
test for  non-payment,  and  having  done  so,  he  is  bound  to  show 
that  the  presentment  for  payment  *and  protest  were  regular.  [  *  20  i  ] 
It  was  not  necessary,  perhaps,  to  state  the  protest  for  non-pay- 
ment. But  if  that  has  been  improperly  made,  it  will  destroy 
bis  action.   ( Comyn,  Pleader,  c  29.) 

The  right  of  action  for  the  non-acceptance  of  a  bill,  is 
founded  on  the  implied  assumpsit  arising  from  the  face  of  the 
bill,  and  is  liable  to  be  defeated  by  the  subsequent  neglect  of 
the  holder  ;  for  it  is  his  duty,  notwithstanding  the  protest  for 
non-acceptance,  to  present  it  again  for  payment.  (Chitty,  2d 
fcU03.  181.  Kyd,  137.  Beawes,  460.)  There  is  an  implied  or 
tacit  engagement  on  the  part  of  the  holder,  to  call  on  the  ac- 
ceptor for  payment.  (7  Term,  581,  582.) 
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NEW- YORK,       Brinckerhoff,  contra.     The  general  rule  no  doubt  is,  thai 

vJ^^f^x  the  bill  must  be  presented    to  the    drawee.     The  only   case 

.Mason        which  1  find  analogous  to  the  present  is  that  of  a  presentment 

,      v-  for  acceptance.     If  the  drawee  of  a  bill,  says  Chitty,  (28.  125.) 

Franklin.  ."    r         ,  .  .  .  '       /.„         AJ9?*  ' 

cannot  be  found  at  the  place  where  the  bill  states  him  to  re- 
side, and  it  appears  that  he  never  lived  there,  or  that  he  has 
absconded,  the  bill  is  to  be  considered  as  dishonored.  Here 
the  bill  was  presented  to  the  drawee  at  Liverpool,  who  re- 
fused to  accept  it,  according  to  its  tenor  and  effect.  It  was  a 
refusal  to  pay  it  at  all,  either  at  London,  Liverpool,  or  at  any 
other  place.  It  would  be  of  no  possible  advantage,  after  this 
refusal,  to  send  the  bill  to  London  to  be  protested  for  non-pay- 
ment. The  law  will  not  require  a  party  to  do  a  useless  or 
nugatory  act.  The  bill  was  presented  and  protested  accord- 
ing to  the  usages  and  customs  of  Liverpool  and  London,  and 
local  usages  in  such  cases  are  to  be  observed.  (  Chitty,  2d  ed. 
202.)  The  case  of  Saunderson  and  others  v.  Judge,  (2  H.  B. 
509.)  cited  on  the  other  side,  was  the  case  of  a  promissory 
note,  and  a  special  memorandum  was  made  on  the  note,  that  it 
was  to  be  paid  at  a  particular  house. 

Harison,  in  reply.  It  is  not  denied  that  an  action  will  lie 
against  a  drawee  on  a  protest  for  non-acceptance,  nor  that  the 
bill  may  be  presented  for  acceptance  at  any  place  where  the 
drawee  may  be  found,  the  acceptance  being  a  personal  act 
But  the  question  is,  Can  a  bill  be  protested  for  non-payment  at 
any  other  place  than  that  in  which  it  is  made  payable  ?  The 
presumption  is,  that  the  drawTer  has  provided  funds  for  the  pay- 
[  *  205  ]  ment  at  that  place.  He  has  the  *right  to  fix  the  place  of  pay- 
ment, and  the  payee  takes  the  bill  on  the  condition  of  receiv- 
ing his  money  at  the  place  designated.  The  rights  of  the 
drawer,  in  this  respect,  cannot  be  varied  by  the  acts  of  the 
drawee,  or  a  third  person.  The  plaintiffs  right  of  action  on  the 
protest  for  non-acceptance  may  have  been  complete  at  the 
time,  but  it  was  liable  to  be  defeated  by  a  subsequent  default 
If  the  plaintiff  had  stated  only  the  protest  for  non-acceptance, 
the  subsequent  steps  would  be  presumed  to  be  regular  until  the 
contrary  was  shown,  but  having  thought  proper  to  set  out  the 
protest  for  non-payment,  he  is  bound  to  show  that  he  has  per- 
formed his  duty,  by  presenting  the  bill  for  payment  at  the  place 
fixed  by  the  parties.  It  is  a  part  of  the  contract  between  the 
drawer  and  payee,  and  the  holder  must  present  the  bill,  ac- 
cording to  the  terms  of  it,  where  it  is  made  payable.  There 
may  be  some  local  usages  as  to  days  of  grace,  or  of  hours  of 
business  at  a  particular  banking  house,  where  the  bill  is  to  be 
paid,  which  may  govern  ;  and  such  local  usages  must  always 
be  shown.  But  where  the  general  law  of  merchants  is  clear 
and  fixed,  no  particular  usage  can  vary  or  control  it 
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Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.     This  is  a  NEW-yokk, 
suit  upon  a  foreign  bill  of  exchange,  drawn  in  this  city,  upon  vJJ^^f!^ 
Rathbone,  Hughes  fy  Duncan,  merchants  at  Liverpool,  and  pay-       Mason 
able  sixty  days  after  sight  in  London.     The  declaration  states,     p     *^  1H 
that  the  bill,  being  regularly  endorsed  to  the  plaintiffs,  was  pre- 
sented to  the  drawees  for  acceptance,  but  that  they  refused, 
and  that  the  same  was  accordingly  protested  at  Liverpool  for 
non-acceptance,  and. notice  given  to  the  defendants;  that  the 
bill,  when  due  and  payable,  was  presented  to  the  drawees  at 
Liverpool  for  payment,  who  refused  to  pay  the  same,  and  that 
it  was  then  protested  at  Liverpool  for  non-payment,  and  notice 
thereof  also   given.     To  this  declaration  the  defendants  de- 
murred .  specially,  and  stated  for  causes  of  demurrer,  that  the 
declaration  does  not  allege  that  the  bill  was  presented  in  London 
for  payment,  or  that  the  plaintiffs  made  inquiry,  or  used  dili- 
gence to  find  any  person  *in  London,  to  whom  to  present  the       [  *  200  J 
bill  for  payment,  or  that  the  said  bill  was,  according  to  the  cus- 
tom of  merchants,  protested  in  London. 

Upon  this  record,  we  are  of  opinion  that  a  good  cause  of 
action  arose  upon  the  protest  for  non-acceptance,  and  were  we 
to  admit  that  the  subsequent  demand  of  payment  and  protest 
for  non-payment  were  void  acts,  by  being  made  at  Liverpool, 
they  would  not  destroy  the  right  to  recover  which  had  previ- 
ously vested  ;  utile  per  inutile  non  vitiatur ;  that  part  of  the 
declaration  containing  the  subsequent  demand  and  protest 
might  in  such  case  be  rejected  upon  demurrer,  as  surplusage. 
But  we  are  of  opinion,  that  as  no  place  of  payment  in  London  was 
designated,  the  demand  for  payment  and  protest  for  non-pay- 
nent,  were  well  made  upon  the  drawees  personally,  at  Liver- 
pool. It  would  have  been  a  very  idle  act  for  the  holder  to 
have  gone  into  London  to  make  inquiry,  when  no  place  in  Lon- 
don was  pointed  out  in  the  bill,  and  when  the  drawees  resided 
at  Liverpool,  and  had  refused  to  accept  the  bill.  The  law- 
merchant  has  not  pointed  out  any  particular  spot  in  London 
for  such  inquiries,  and  to  have  attempted  it  at  large  would  have 
been  the  height  of  absurdity.  The  common  law  in  general, 
and  especially  the  commercial  law,  which  forms  a  distinguished 
branch  of  it,  is  founded  on  the  principles  of  utility  and  common 
sense ;  and  it  would  be  truly  surprising,  and  repugnant  to  the 
very  spirit  of  the  system,  if  an  inquiry  so  senseless  was  requi- 
site to  consummate  the  right  of  the  holder  of  the  bill.  It  must 
be  a  sound  rule,  that  where  no  particular  place  of  payment  is 
fixed,  a  demand  upon  the  drawee  personally,  is  good.  A  gen- 
eral refusal  to  pay,  was  a  refusal  to  pay  according  to  the  face 
of  the  bill.  It  was  equivalent  to  a  refusal  to  pay  in  London. 
We  do  not  mean  to  say,  that  the  demand  of  payment  at  Liv- 
erpool was  indispensable.  The  bill  being  payable  at  London, 
it  would  have  been  sufficient  for  the  holder  to  have  been  there 
when  the  bill  fell  due  ready  to  receive  payment.  In  the  present 
case,  a  protest  at  London,  or  a  demand  and  protest  at  Liver- 
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new- YORK,  pool  *were  sufficient,  and  the  holder  might  take  either  course 
^Z^^s  The  holders  elected  to  demand  payment  of  the  drawers  per* 
Boot  and     sonally,  at  Liverpool,  and  to  cause  the  bill  to  be  protested  there, 
Bentley      an(j  the  plaintiffs,  accordingly,  did  all  that  in  reason  or  law  can 
Franklin,    be  required  to  fix  the  antecedent  parties  to  the  bill. 

We  are,  therefore,  of  opinion  that  the  plaintiffs  are  entitled 
to  judgment. 

Judgment  for  the  plaintiffs. 


Boot  and  Bentley  against  Franklin. 

where  a  bill  THIS  was  an  action  of  assumpsit,  by  the  endorsee  against 
a  ^rsinWrcsid"  tne  drawer  of  a  bill  of  exchange.  The  bill  was  drawn  in  favor 
in?  at  Liver-  of  Franklin,  Robinson  &f  Co.  on  Messrs.  Rathbone,  Hughes  fy 
ln^Lon^and  Duncan,  of  Liverpool,  payable  in  London,  being  similar  to  the 
after  being  pro-  one  mentioned  in  the  preceding  case. 

Ifrceptanee "°at  The  declaration,  after  stating  a  presentment  to  the  drawees 
Liverpool,  was  at  Liverpool,  their  refusal  to  accept,  and  the  consequent  protest, 
?!o«fon  for  no!!!  proceeded  as  follows:  "  That  afterwards,  to  wit,  on  the  5th  of 
payment,  and  November,  1807,  being  the  day  on  which  the  said  bill  became 
itated^0  a^timt  payable,  according  to  the  custom  of  merchants  at  London,  the 
the  bill  not  plaintiffs  not  having  received  payment  of  the  said  bill  or  any 
iiiemL?ders anot  Part  thereof,  and  not  knowing  where  to  present  the  same  for 
knowing-  where  payment  in  London  aforesaid,  where  the  same  is  made  payable, 
«ameeforntpay-  they  caused  the  said  bill  to  be  protested  for  non-payment  at 
!Jient  in  i°u'  London,  according  to  the  said  custom  of  merchants ;  of  all 
sameCaUto  be  which  said  premises  the  said  defendants  afterwards,  to  wit,  on 
protested  "&c    the  30th  of  December,  1807,  at  the  city  of  New-  York,  had  no- 

it      was     held,    ..  t»  »  /•»»«> 

that  the  protest  tice.     By  reason  whereof,    &c. 

[  *  208  ]  *There  was  a  special  demurrer  to  the  declaration,  and  join- 

for     non-pay-  der  in  demurrer. 

raent  was  suffi- 
cient, and 

where  noplace       Colden,  in  support  of  the  demurrer.     1.  There  is  not  a  suf- 

Lw&onme"was  ficient  averment  in  the  declaration  of  notice  to  the  defendant 

specified  in  the  0f  the  protest  for  non-acceptance  and  non-payment. 

was*  not  bound       2.  The  plaintiffs  ought  to  have  shown  that  they  presentee; 

to   make   any  the  bill  for  payment,  or  made  some  inquiry  after  the  drawees 

drawe^  there6  in  London,  and  that  they,  or  any  person  in  their  behalf,  could 

A  general  aver-  not  be  found  there.     It  would  be  attended  with  great  incon- 

«rf  ail  theorem-  venience,  if  the  holder  of  a  bill  payable  at  a  particular  place, 

jsesinadeciar-  might  be  allowed  to  say  that  he  did  not  know  where  to  find 

feJwfficient.   l    the  drawee,  and,  therefore,  caused  it  to  be  protested,  and  so 

look  to  the  drawer  for  the  amount,  with  damages.     He  ought 

to  state,  at  least,  that  he  made  some  inquiry,  that  he  used  due 

diligence  to  find  the  drawee. 

Boyd,  contra.  1.  There  is  a  sufficient  allegation  of  notice 
in  the  declaration.  After  setting  forth  the  presentment  for 
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acceptance,  and  protest,  and  the  subsequent  protest  for  non-  NEW- YORK, 
payment,  it  says,  "  Of  all  which  premises  the  said  defendant  had  s^^JJf^^ 
notice,"  &c.     This  is  according  to  approved  precedents  to  be      Boor  & 
found  in  the  books.     (Chitty,  2d  ed.  331.    Bayley,  100.)  Bkntlw 

2.  After  the  bill  had  been  refused  acceptance  by  the  drawees,  Frankm* 
who  lived  at  Liverpool,  it  was  useless  to  inquire  for  them  in 
London.  To  whom,  or  at  what  place  in  London,  was  the 
holder  to  present  the  bill  for  payment?  Marius  {Advice  con- 
cerning Bills,  &c.  26.)  says,  that  where  a  bill  is  drawn  on  a  per- 
son in  Southampton,  payable  in  London,  and  is  refused  accept- 
ance by  the  drawee,  to  whom  it  has  been  presented  at  South- 
ampton,  it  may  be  either  protested  at  Southampton,  or  at  London. 
for  non-acceptance ;  and  though  the  holder,  when  the  bill  be- 
comes due,  must  present  it  for  payment  in  London,  according 
to  the  tenor  of  the  bill,  yet  if  a  particular  house  be  not  expressed, 
but  only  that  the  bill  is  payable  in  London,  the  holder  may,  if 
the  money  is  not  brought  to  him  in  three  days  after  the  bill  is 
due,  cause  it  to  be  protested  for  non-payment  in  London,  in 
the  usual  manner.  It  is  no  where  said,  that  in  such  a  case  the 
*holder  is  bound  to  make  inquiry  after  the  drawee  at  any  par-  [ #  2C9  ] 
ticular  place.  In  the  case  of  Stark  v.  Cheesman,  (Carth.  509.) 
it  was  objected,  that  the  declaration  merely  stated  that  the 
drawee  could  not  be  found,  without  showing  that  inquiry  had 
been  made  after  him ;  but  it  was  held,  that  it  was  according  to 
the  custom  of  merchants,  and  that  it  was  not  necessary  to  state 
that  the  holder  made  inquiry  after  the  drawee. 

Harison,  in  reply.  In  the  case  from  Carthew.  there  was  a 
motion  in  arrest  of  judgment  after  verdict,  and  when  the  dec- 
laration stated  that  the  drawee  was  not  to  be  found,  the  court 
might  intend,  that  it  was  after  a  reasonable  inquiry.  All  the 
writers  on  bills  of  exchange,  and  Marius  among  the  rest,  say 
that  a  bill  must  be  presented  where  it  is  made  payable,  and 
it  ought  to  be  shown  that  some  attempt,  at  least,  has  been  made 
to  find  the  drawee  there. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  dec- 
laration in  this  suit  varies  from  the  one  in  the  former  cause,  in 
these  particulars  only,  viz.  it  states  that  after  the  bill  was  pro- 
tested at  Liverpool  for  non-acceptance,  it  was,  when  payable, 
protested  at  London  for  non-payment,  with  an  averment  that 
the  holders  did  not  know  where  to  present  the  same  for  pay- 
ment in  London;  and  it  then  avers,  that  of  all  the  premises  the 
defendant  had  notice. 

The  special  demurrer  to  this  declaration  states  that  the 
plaintiffs  have  not  alleged  that  the  bill  was  presented  to  the 
drawees  for  payment,  nor  that  the  plaintiffs  endeavored  to  find 
the  drawees,  or  made  inquiry,  or  search  for  them. 

Upon  the  argument,  the  declaration  was  objected  to  as  bad, 
rD  matter  of  substance,  for  the  want  of  a  distinct  averment  that 
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NEW-YUi.i,  the  defendant  had  notice  of  the  non-acceptance.     The  answet 

v^S^-^ ,  to  this  objection  is,  that  the  general  avermen   of  notice  of  al 
Sears        the  antecedent  premises  was  sufficient,  and  is  conformable  to 
Brink  am     approved  precedents.     The  reasonableness  of  the  notice,  either 
Brink.       of  the  *non-acceptance  or  non-payment,  is  a  question  that  can- 

[  *  210  ]  not  arise  upon  the  pleadings.  It  depends  upon  the  testimony 
to  be  disclosed  at  the  trial.  The  other  objection  stated  as  a 
cause  of  demurrer  has  been  anticipated,  in  a  great  measure, 
by  what  was  observed  in  the  former  case.  It  was  not  incum 
bent  upon  the  plaintiffs  to  state  that  inquiry  was  made  in  Lon- 
don for  the  drawees :  lex  neminem  cogit  ad  vana  seu  inutilia. 
No  place  in  London  being  pointed  out  to  which  the  holders 
might  resort,  and  the  drawees  resting  at  Liverpool,  an  attempt 
to  search  for  them  in  such  a  city  as  London,  would  have  been 
without  any  object  or  effect.  Nor  were  the  holders  bound  to 
go  elsewhere,  to  seek  the  drawees,  as  the  bill  had  directed  the 
payment  to  be  in  London,  They  conformed  their  conduct  to 
the  tenor  of  the  bill.     They  were  in  London  on  the  day  of 

/  payment,  ready  to  receive  payment,  and  they  did  all  that  they 

were  enabled  to  do ;  they  caused  the  bill  to  be  there  protested. 
The  declaration  in  this  case  also  states  sufficient  to  entitle  the 
plaintiffs  to  recover. 

Judgment  for  the  plaintiffs. 


Sears  against  C.  Brink  and  C.  Brink,  jun. 

By  the  nth      THIS  was  an  action  of  assumpsit.     The  first  and  second 
section  of  the  C0U11ts  were  upon  special  agreements,  and  the  third  count  for 

statute  to   pre*  *  *  o  * 

vent  frauds, it  is  money  paid,  &c.  The  first  count  stated,  that  on  the  20th 
Sairao'  shall  be  -4Pr^>  1801,  by  certain  articles  of  agreement,  made  between 
charged  upon  the  plaintiff  and  one  Peter  NewkirJc,  the  plaintiff  sold  to  the 
&c  un^es^'the  sa^  NewkirJc  a  lot  of  land,  being  lot  No.  9,  containing  120 
agreement  on  acres,  lying  on  the  Shawangurik  Kill,  and  which,  by  articles  of 
action  shall^be  agreement,  had  been  sold  by  James  Farquhar  to  Joel  Lyon, 
brought  or  some  and  by  Farquhar  and  Lyon  to  the  plaintiff,  for  which  Newkirk 
randum  thereof  agreea<  to  Pav  1001.  down,  and  the  residue  in  four  equal  parts, 
I*  *  21 1  1  ^rst  *t0  De  Da^  on  tne  ^th  November,  1801,  and  the  others 

shall  be  in  writ-  before  the  20th  November,  1802,  with  interest;  and  the  deed 
ing."  in  an  ac-  was  to  be  executed  when  the  last  payment  was  made ;  that 
agreement  rei-  afterwards  NewkirJc  agreed  with  the  defendants  to  give  up  the 
ative  to  the  sale  said  bargain  for  the  said  land  to  them,  and  they  agreed  to  take 
heid^that1  *the  tne  same,  and  the  plaintiff  also  agreed  to  accept  of  them  in  the 
consideration     place  of  Newkirk ;  that  on  the  23d  April,  1803,  the  defendants 

for  the  promise, 
as  well  as  the 
promise  itself,  must  be  in  writing,  (a) 

i 

(a)  Kerr  v.  Shaw,  13  Johns.  236.    Farley  v.  Cleveland,  4  C*w.  Rep.  432,  and  the  cases  cited  in  the 
opinion  of  Ch.  Justice  Savage. 
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signed  a  note  or  memorandum  of  their  agreement  endorsed  on  NEW- YORK, 
the  former  articles  of  agreement,  by  which  they  declared  that  they  ^JjJjJ!!!^- 
had  taken  Newkirk' i t  bargain,  and  were  to  pay  the  plaintiff  841        Sears 
dollars  and  91  cents,  the  balance  due  for  the  land ;  by  reason     Br  v-      . 
whereof,  &c.  the  defendants  became  liable,  &c.     The  second       Brisk. 
count  was  similar  to  the  first,  on  a  special  agreement. 

The  defendant  pleaded   the  general  issue,  with  notice  of 
special  matter  to  be  given  in  evidence. 

The  cause   was  tried  before   Mr.  Justice   Spencer,  at  the 
Orange  circuit  in   September,  1307.     The  following  are  tho 
material  facts  in  the  case.     The  articles  of  agreement  between 
the  plaintiff  and  Newkirk,  and  the  memorandum  of  the  agree- 
ment of  the   defendants  endorsed  thereon,  were   read  and 
proved.     The  memorandum  was   as   follows :     "  This   is   to 
certify  that   Cornelius  Brink  and    Cornelius  Brink,  jun.  have 
•taken  Peter  Newkirk9  s  bargain  of  said  lot  of  land  that  the 
within  article  mentions,  and  the  said  C.  B.  and  C.  B.  jun.   is 
*°  Pay  the  sum  of  336/.  15s.  4tl.  which  is  the  balance  due  on 
the  said  land  to  Benjamin  Sears,  dated  this  23d  day  of  April, 
1803" 

(Signed)  Cornelius  Brink. 

Cornelius  Brink,  jun 

The  counsel  for  the  defendants  moved  for  a  nonsuit,  on  the 
pound  that  there  was  no  consideration  for  the  assumpsit,  and 
because  the  contract,  as  stated  in  the  declaration,  was  not 
efficiently  proved. 

The  plaintiff  being  called  on  for  further  evidence,  it  was 
Proved,  that  Newkirk  agreed  to  give  up  his  bargain  to  the  #de-       [  *  212  ] 
*endants,  who  agreed  to  take  it  off  his  hands,  and  that  the 
Plaintiff  consented  to  accept  of  them  in  the  place  of  Newkirk, 
at*d  that  the  memorandum  was  accordingly  endorsed  on   the 
articles  of  agreement,  and   signed   by  the   defendants ;  that 
Vvhile  the  plaintiff  held  the  lot  he  built  a  house  upon   it,  and 
***ade  some  improvements ;  that  after  the  time  for  payment, 
^cording  to  the  articles  of  agreement  with  Farquhar,  had  ex- 
P'red,  Farquhar  said  that  it  was  no  matter,  and  that  whoever 
bought  the  original  agreement  to  him  should  have  a  deed. 
-    It  was  further  proved,  that  the  plaintiff  confessed,  after  the 
Memorandum  was  signed,  that  the  agreement  between  him  and 
•Farquhar  was  forfeited ;  that    C.  Brink,  jun.  went  into  pos- 
session of  the  land  under  the  agreement  between  the  plaintiff 
^**d  defendants.     The  defendants  also  produced  in  evidence  a 
^ed  from  Farquhar  to  C.  Brink,  jun.  for  the  lot,  dated   10th 
April,  1804,  for  the  consideration  of  1,000  dollars. 

The  plaintiff  also  proved,  that  at  the  time  the  memorandum 

^as  made,  he  told  the  defendants,  that  the  agreement  with 

Farquhar  had  run  out,  and  that  if  they  bargained  with  Newkirk, 

they  must  take  it  at  their  own  risk,  which  they  agreed  to  do ; 

*Qd  it  was  agreed  that  the  defendants  might  go  for  the  deed, 
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Sears 

/. 

Brink  and 

Brink. 


[*213] 


new- ycrk.  and  that  the  plaintiff  would  let  them  have  the  articles  of  agree- 
s^^^^y  ment  for  that  purpose ;  that  the  defendants  were  to  pay  Far- 
quhar  for  the  land,  and  57/.  17s.  6d.  to  the  plaintiff;  that  the 
defendants  were  to  pay  405/.  in  the  whole,  and  that  they  paid 
to  Neivkirk  170  dollars  and  58  cents ;  that  the  improvements 
were  taken  into  consideration,  and  the  articles  of  agreement 
and  the  papers  were  delivered  to  C  Brink,  jun.  the  day  after 
the  memorandum  was  signed.  The  jury  found  a  verdict  for 
the  plaintiff  for  189  dollars,  and  37  cents,  subject  to  the  opinion 
of  the  court,  on  a  case,  containing  the  above  facts ;  and  it  was 
agreed,  that  if  the  court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  recover,  the  verdict  was  to  stand,  otherwise,  a 
judgment  of  nonsuit  was  to  be  entered. 

*On  the  argument  of  the  cause,  several  points  were  made, 
but  from  the  opinion  delivered  by  the  court,  it  is  necessary  to 
notice  but  one  of  them,  viz.  that  Newkirk  not  being  a  party  to 
the  contract,  it  was  void  by  the  statute  of  frauds,  for  want  of  a 
consideration. 

J.  Hamilton,  for  the  plaintiff,  contended,  that  as  the  plaintiff 
had  a  good  right  of  action  against  Newkirk,  which,  by  request 
of  the  defendants,  he  agreed  to  relinquish,  and  to  accept 
of  them  in  his  place,  this  alone  was  a  sufficient  consideration 
to  support  the  assumpsit;  for  the  release  of  Newkirk  was 
giving  up  a  benefit  or  advantage,  and  that  the  defendants  went 
into  possession  under  the  agreement,  and  enjoyed  all  the  benefit 
of  it.  Besides,  this  agreement  was  reduced  to  writing,  and 
there  was  a  sufficient  note  or  memorandum,  according  to  the 
statute  of  frauds,  to  support  an  action.  It  is  enough  that  the 
memorandum  is  signed  by  the  party  who  is  to  be  charged. 
The  statute  says  that  there  must  be  some  note  in  writing,  which 
seems  to  imply,  that  the  whole  agreement  need  not  be  in  writing, 
but  that  parol  evidence  may  also  be  admitted.  He  cited 
Pillans  and  Rose  v.  Van  Mierop  and  Hopkins,  (3  Burrow, 
1663.)  1  W.  Black.  363.  1  Caines,  45.  175.  2  Caines, 
150.     2  Supp.  to  Viner,  262. 

Sudam,  contra.  Newkirk  ought  to  have  been  a  party  to  the 
agreement.  The  plaintiff  had  no  title.  If  there  was  any 
interest  in  the  land,  it  was  in  Newkirk.  He  had  a  right,  on 
payment  of  the  money,  to  call  on  the  plaintiff  for  a  deed,  pur- 
suant to  their  agreement.  Where  money  is  paid  for  land  to  a 
person  who  has  no  title,  it  may  be  recovered  back  ;  and  the 
want  of  title  in  the  plaintiff  may  be  set  up  as  a  ground  of  de- 
fence against  this  action,  notwithstanding  the  agreement. 
This  was  not  an  agreement  to  pay  the  debt  of  another,  and  if 
it  were,  it  would  be  equally  void  for  want  of  a  consideration. 
If  any  thing,  it  is  a  contract  for  the  purchase  of  land  ;  and  if 
there  was  any  consideration,  it  must  have  moved  from  Newkirk. 
He  and  the  defendants  are  the  proper  parties,  and  the  assent 
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of  Neiokirk,  as  well  as  the  consideration,  ought  to  *appear  in  new- YORK, 
the  contract.  The  want  of  a  consideration  cannot  be  supplied  ^^C^Ls 
by  parol  evidence.  Sears 

In  the  case  of  Waine  v.  Workers,  (5  East,  10.    See  Roberts     «RI^  ^^ 
on  Frauds,  116.  121.     6  East,  307.)  it  was  decided,  that  the       Brink!1 
consideration  of  a  promise,  as  well  as  the  promise  itself,  must 
be  in  writing,  and  that,  by  the  statute  of  frauds,  parol  evidence 
is  inadmissible  to  show  the  consideration. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  The  first 
"ount  in  the  declaration,  which  is  a  special  one,  is  that  on  which 
the  plaintiff  is  to  Tecover,  if  at  all. 

The  consideration  to  support  the  defendant's  promise  is 
averred  to  be,  that  Peter  Newkirk  agreed  to  assign  or  give  up 
to  the  defendants,  the  contract  for  the  lot  of  land  mentioned  in 
the  case.  This  is  a  material  averment,  and  must  be  proved,  or 
the  plaintiff  must  fail. 

It  has  been  urged,  that  a  promise  in  writing,  without  a  con- 
sideration, is  valid,  and  the  case  of  Pittans  fy  Rose  v.  Fan 
Merop  fy  Hopkins  has  been  relied  upon  to  support  that  posi- 
tion :  But  that  case  has  been  overruled  both  here  and  in  England. 
(See  Ballard  v.  Walker,  decided  in  January  term,  1802.  Rann 
v.  Hughes,  7  Term,  350,  in  the  note.  Roberts  on  Frauds,  7.) 
A  promise  in  writing,  without  a  legal  consideration  to  sustain 
it,  is  as  much  a  nudum  pactum.,  as  a  parol  promise.  It  was 
never  the  intention  of  the  legislature  to  render  that  a  valid 
contract  when  reduced  to  writing,  which  would  not  be  so 
without  it. 

It  remains  then  to  be  seen,  whether  the  plaintiff  has  given  " 

any  legal  evidence  of  the  consideration  stated  in  the  declara- 
tion; and  this  depends  upon  the  true  construction  of  the  11th 
section  of  the  statute  for  the  prevention  of  frauds. 

On  the  part  of  the  plaintiff,  it  is  contended,  that  the  con- 
sideration may  be  proved  by  parol,  though  it  is  admitted  that 
the  promise  must  be  in  writing. 

On  the  part  of  the  defendants,  it  is  insisted,  that  the  con- 
sideration, as  well  as  the  promise,  must  be  in  writing,  and  that 
parol  evidence  can  in  no  case  l?e  received  to  prove  the  con- 
sideration. The  words  of  the  statute  are,  "  That  no  action 
shall  be  brought,  &c.  to  charge.  &c,  upon  any  special  promise, 
to  answer  for  the  debt  of  another,  or  to  charge  any  person, 
upon  any  agreement  made  *upon  consideration  of  marriage,  [  *  215  J 
orupon  any  contract  or  sale  of  lands,  &c,  or  any  interest  in 
or  concerning  them,  &c,  unless  the  agreement  on  which  such 
action  shall  be  brought,  or  some  note  or  memorandum  thereof 
shall  be  in  writing,  signed  by  the  party  to  be  charged  there- 
with," &c. 

I  am  clearly  of  opinion,  that  the  consideration,  as  well  as  the 
promise,  must  be  in  writing.  The  statute  provides  that  the 
party  shall  not  be  charged,  unless  the  agreement  upon  which 
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new- york,  the  action  shall  be  brought,  be  in  writing.     This  means  the 
J^^^Ls  whole  agreement,  of  which  the  consideration  forms  an  essential 
Foutjc        and  material  part. 
v-  It  is  as  necessary  to  the  prevention  of  fraud  and  perjury,  that 

the  consideration  which  leads  to  the  promise  should  be  in  writ- 
ing, as  the  promise  itself.  The  word  agreement  comprehends 
the  consideration  as  well  as  the  promise.  This  is  the  con- 
struction which  has  been  given  to  the  statute,  in  a  late  case 
decided  in  England ;  {Waine  v.  Warlters,  5  East,  10.)  and  it 
appears  to  be  a  sound  construction,  and  one  which  this  court 
is  disposed  to  adopt. 

The  contract  mentioned^  in  the  case,  and  upon  which  the 
present  suit  is  brought,  does  not  set  forth  the  consideration 
with  sufficient  precision  and  certainty ;  if  the  parol  evidence  h* 
excluded,  the  consideration  is  not  proved,  and  the  plaintiff  must, 
therefore,  fail. 

The  decision  of  this  point  renders  it  unnecessary  to  give  any 
opinion  on  the  other  questions  which  were  made  on  the  argument. 

The  court  are,  therefore,  of  opinion,  that  according  to  the 
provision  in  the  case,  there  must  be  a  judgment  of  nonsuit. 

Judgment  of  nonsuit 


[*216]      *I.  C.  Foote  and  Elisha  Litchfield  against  Col- 

vin  and  others. 

Where  the  THIS  was  an  action  of  trespass.  The  declaration  contained 
a^ree's  °f  with  two  counts.  The  first  was  for  entering  the  close  of  the  plain- 
auother  that  he  tiffs,  treading  down  the  grass,  &c,  cutting  and  carrying  away 
land  on° shares6  tne  corn>  &c-  The  second  count  was  for  taking  and  carrying 
they  may  main-  away  400  sheaves  of  rye,  and  4,000  sheaves  of  wheat,  of  the 
tfon  VtresVass  va'ue  °f>  &c.,  of  the  proper  goods  and  chattels  of  the  plaintiffs. 
against  a  third  The  defendants  pleaded  not  guilty,  with  a  notice  subjoined  to 
and  TaTrieV^a-  tne  P'ea»  ^at  Colvin,  one  of  the  defendants,  would  give  in  evi- 
wayihecrop.(a)  dence  at  the  trial,  that  the  locus  in  quo,  mentioned  in  the  first 
land  with  "ne  count>  was  his  freehold,  &c,  and  that  the  other  defendants 
money  of  B.  and  would  also  give  in  evidence,  that  the  locus  in  quo,  &c,  in  that 
ance\o  btmsell;  count>  was  tn©  freehold  of  the  said  Colvin,  and  that  they,  as 
he  is  a  trustee  his  servants  and  by  his  command,  entered,  &c. 
implied  or  re-  The  cause  was  tried  at  the  Albany  circuit,  in  April,  1807, 
suiting  trust  is  before  Mr.  Chief  Justice  Kent. 

not  within    the 

statute  of  •' 

frauds,  and  may  be  proved  by  parol ;  and  the  land  may  be  seized  and  sold  on  an  execution  under  a  judg- 
ment against  B.  the  cestui  que  trust,  (b) 

{a)  DeMott  v.  Hageman,  8  Cow.  Rep.  220.    See  Bradish  v.  Schenck,  8  Johns.  Rep.  117.  2d  ed 
lb)  Jackson  v.  Colvin,  2  We*'..  Rep.  570. 
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At  the  trial,  the  plaintiffs  abandoned  the  first  count,  and  pro-  new-  york 
ceeded  on  the  second  only.  J^!!2L 

It  was  proved,  that  Litchfield,  one  of  the  plaintiffs,  in  the       Foote 
autumn  of  1805,  sowed  about  fourteen  acres  with  rye,  on  a  farm       colvin 
called  Sowls's  farm,  which,  on  the  12th  May,  1804,  had  been 
conveyed  by  Jonathan  Sowls  to  Foote,  the  other  plaintiff,  in 
fee;  that  it  was  agreed,  that  Foote  should  have  one  third  of 
the  crop,  and  Litchfield  the  remainder,  to  be  divided  upon  the 
field.     It  was  also  proved,  that  the  defendants  cut  and  carried 
away  about  two  thirds  of  the  crop.     It  appeared  that  James 
Litchfield,  the  father  of  one  of  the  plaintiffs,  lived  with  his  family 
on  the  farm  when  the  rye  was  sown,  and  that  when  it  was  cut, 
one  Brett  was  in  the  actual  possession  of  the  farm,  as  a  tenant 
under  Foote,  the  other  plaintiff.     The  value  of  the  rye  cut  and 
carried  away  was  proved. 

*The  defendants  then  moved  for  a  nonsuit,  on  the  ground       [  *  217 
that  the  plaintiffs,  not  having  shown  a  joint  property  in  the  rye, 
could  not  recover,  but  the  objection  was  overruled. 

The  defendants  then  offered  to  give  in  evidence,  that  one 
Bunt  obtained  a  judgment  in  this  court  against  James  Litchfield 
for  7,500  dollars  debt,  which  was  docketed  the  18th  July,  1803 ; 
that  the  farm  in  question  was  purchased  by  the  plaintiff  Foote, 
with  the  money  of  James  Litchfield,  for  the  express  purpose 
of  avoiding  the  effect  of  that  judgment ;  that  immediately  after 
the  purchase,  James  Litchfield  entered  and  was  in  possession 
until  the  winter  of  1806,  after  the  rye  was  sown ;  that  he  then 
absconded  with  his  family ;  that  the  farm  was  then  leased  to 
Brett  by  Foote,  who  appeared  as  owner,  but  who  never  had 
been  in  the  actual  possession ;  that  Litchfield,  the  other  plain- 
tiff, was  a  minor,  and  lived  and  worked  with  his  father,  James 
Litchfield,  and  that  the  agreement  between  him  and  Foote 
about  the  division  of  the  crop,  was  made  with  the  privity  of  y 

James  Litchfield,  and  with  an  intent  fraudulently  to  cover  the 
property  in  the  rye,  and  to  defeat  any  execution  on  the  judg- 
ment in  favor  of  Hunt ;  that  the  sheriff,  by  virtue  of  an  execu- 
tion on  that  judgment,  on  the  26th  June,  1806,  sold  and  con- 
veyed to  the  defendant  Colvin,  all  the  estate,  right,  title  and 
Mterest  of  James  Litchfield  in  and  to  the  said  farm,  and  that  Col- 
"«,and  the  other  defendants,  by  his  command,  and  as  his  servants, 
(  peaceably  entered  upon  the  land,  and  cut  and  carried  away  thfi 
ry?-  But  this  evidence,  thus  offered  by  the  defendants,  was 
rejected  by  the  chief  justice,  because  it  was  inadmissible  under 
"fc  general  issue,  and  because,  if  admitted,  it  would  merely  es- 
tablish a  trust  estate  in  James  Litchfield,  of  which  a  court  of 
**w  could  not  take  notice. 
The  jury  found  a  verdict  for  the  plaintiffs. 

.A  motion  was  made  to  set  aside  the  verdict  and  for  a  new 
trial  : 

1-    Because,  the  plaintiffs  did  not  prove  a  joint  property  in       [  *  218  ] 
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new-yjrk,       2.  Because,  the  evidence  offered  by  the  defendants,  and 
^^f^v  overruled  by  the  judge,  ought  to  have  been  admitted. 


FOOTE 
V. 

Col  v  in. 


Henry,  for  the  defendants.  1.  In  a  joint  action  of  trespass, 
it  is  necessary  for  the  plaintiffs  to  show  a  joint  interest  or  prop 
erty  in  the  thing  which  is  the  subject  of  the  suit.  James  Lite, 
field  was  in  possession  of  the  farm,  but  Foote,  one  of  the  plain- 
tiffs, never  was  in  possession.  The  agreement  as  to  the  division 
of  the  crop  was  between  the  plaintiffs,  Foote  and  Elisha  Litch- 
field. Foote  could  have  no  interest  in  the  crop  until  after  the 
severance.  In  England,  a  parson  is  entitled  to  a  tenth  of  the 
crop,  but  he  can  maintain  no  action  for  predial  tithes  until  after 
severance.  The  relation  between  Foote  and  Litchfield,  the 
plaintiffs,  is  that  of  landlord  and  tenant.  Buller  (N.  P.  85.) 
says.  "  If  J.  S.  agree  with  the  owner  of  the  soil  to  plough  and 
sow  the  ground  for  half  of  the  crop,  J.  *S.  may  have  his  action 
for  treading  down  the  corn,  and  the  owner  of  the  soil  is  not 
jointly  concerned  in  the  growing  corn,  but  is  to  have  half  after 
it  is  reaped,  by  way  of  rent,  which  may  be  of  other  things  than 
money."  Foote,  therefore,  is  the  only  person  to  maintain  tres- 
pass in  this  case. 

2.  But  the  ground  on  which  the  defendants  principally  rely 
in  this,  case  is,  that  the  evidence  offered  by  the  defendants  and 
overruled,  was  proper  and  admissible.  That  Elisha  Litchfield 
was  a  minor  and  the  son  of  James  Litchfield,  is  a  strong  cir- 
cumstance to  induce  a  belief,  that  the  transaction  was  fraud- 
ulent in  regard  to  Hunt,  the  judgment  creditor.  The  facts 
must  be  taken  to  be  according  to  the  evidence  offered.  So  that 
there  was  a  clear  resulting  trust  to  James  Litchfield.  Such  a 
trust  is  not  within  the  statute  of  frauds,  and  may  be  proved  by 
parol.  By  the  4th  section  of  the  act  concerning  uses,  {Rev. 
Laws,  v.  I.  p.  68.)  the  sheriff  is  authorized  "to  seize  in  exe- 
cution all  such  lands,  &c,  as  any  other  person  or  persons  be,  in 
any  manner  of  wise  seised  or  possessed  to  the  use,  or  in  trust  for 
f  #219]  him  against  whom  execution  *is  sued,"  &c.  It  is  the  dispo- 
sition of  the  legislature  and  of  the  laws  of  this  state,  to  give 
creditors  a  power  to  take  every  species  of  property  belonging 
to  the  debtor,  and  to  apply  it  to  the  satisfaction  of  his  debts. 
Thus  it  has  been  decided,  that  an  equity  of  redemption  may 
be  sold  by  the  sheriff  on  a  fieri  facias  against  the  property  of 
a  mortgagor.  (Caincs's  Cases  in  Error,  p.  47.  Waters  and 
others  v.  Steivart.) 

Again,  every  thing  which  amounts  to  a  denial  of  the  right 
of  action  may  be  given  in  evidence  by  the  defendant  in  an  ac- 
tion of  trespass,  under  the  general  issue.  (Bac.  Ab.  Trespass, 
K.  Buller,  N.  P.  90.  7  Term,  354.  8  Term,  403.)  The  ques- 
tion always  is,  Who  was  the  owner  of  the  land  ?  and  the  defend- 
ant may  show  that  he  had  a  title  or  right  to  the  possession 

Kirtland  and  Champlin,  contra.  The  plaintiffs,  in  relation  to 
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the  crop,  are  to  be  considered  as  tenants  in  common,  having  NEW- your 
a  joint  interest  in  it,  for  which  they  may  bring  a  joint  action.     ^^^*- 
In  the  case  of  Hare  and  others  v.    Celey,  (Cro.  Eliz.  143.)   it 
was  decided  that  persons  situated  like  the  present  plaintiffs, 
were  tenants  in  common,  and  might  bring  a  joint  station  for 
spoiling  the  corn,  though   the  owner  of  the  fee  alone  could 
maintain  trespass  quare  clausum  fregit.     The  case  of  Welch 
v.  Piatt,  cited  from  Butter,  (N.  P.  85.)  is  taken  from  a  manu- 
script, and  is  not  law. 

This  may  be  considered  like  an  action  of  ejectment.  There 
can  be  no  doubt  that  Foote  had  the  legal  estate,  against  which 
no  equitable  interest  ought  to  be  allowed  to  be  set  up  by  the 
defendants.  But  it  is  not  alleged  that  James  Litchfield,  though 
ne  might  be  a  cestui  que  trust  as  to  the  land,  had  an  interest  in 
the  crops  ;  crops  are  considered  as  chattels,  and  not  as  insep- 
arably incident  to  the  freehold.  It  does  not  follow,  therefore, 
that  the  judgment  creditor,  admitting  the  lien  on  the  lands  of 
the  debtor,  would  have  a  right  to  the  crops.  Again,  the  mat- 
ters offered  in  evidence  ought  to  have  been  pleaded  by  way 
of  justification,  so  as  to  give  the  plaintiffs  an  opportunity  to 
reply,  and  were  not  proper  or  admissible  as  evidence  under  the 
general  issue.  (1  Str.  61.  1  Ld.  Raym.  732.  Salk.  287.  3  Term, 
m.  Cro.  Eliz.  329.) 

*But  admitting  that  the  land  was  purchased  with  the  money  [  *  220  J 
of  James  Litchfield,  and  that  this  would  create  an  implied  or 
resulting  trust,  still  parol  proof  was  not  admissible  to  establish 
this  trust,  against  the  express  word  of  the  deed  to  Foote.  In  the 
case  of  Ambrose  v.  Ambrose,  (1  Peere  Wms.  321.)  Lord  Hard- 
vncke  considered  it  within  the  statute,  and  that  a  declaration  in 
writing  was  necessary  to  establish  such  a  resulting  trust.  So, 
in  Kirk  v.  Webb,  {Prec.  in  Chan.  84.  See  also  Roberts  an 
Frauds,  94,  and  note  39.)  it  was  held,  that  where  A.  pur- 
chases land  with  .the  money  of  B.,  a  resulting  trust  for  B.  could 
not  be  created  by  parol,  because  it  would  contradict  the  deed, 
and  would  be  directly  against  the  statute  of  frauds. 

Bmry,  in  reply.  The  case  of  Hare  and  others  v.  Celey, 
applies  only  to  the  first  count  of  the  declaration  in  this  cause, 
which  was  abandoned  at  the  trial.  In  that  case,  each  party 
furnished  the  seed,  and  were  considered  as  tenants  in  common. 

Wherever  a  person  purchases  land,  he  takes  the  corn 
growing  as  an  incident,  unless  the  crops  can  be  claimed  as 
emblements.  If  the  crops  are  chattels,  then  the  plaintiffs  are 
entitled  to  a  proportion  of  them ;  but  if  they  passed  with  the 
land,  they  are  entitled  to  the  whole,  on  the  ground  of  the  in- 
terest of  James  Litchfield  as  a  cestui  que  trust. 

k?fii*cER,  J.,  delivered  the  opinion  of  the  court.     On  the 
/notion  for  a  new  trial,  the  defendants'  counsel  have  insisted, 

171 


220  CASES  IN  THE  SUPREME  COURT 

new-york,       1.  TLat  tne  plaintiffs  did  not  prove  a  joint  property  in  tr&#* 

vj^*f^!L/  rye'  wmcn  was  tne  subject  °f tne  8Uft' 

Foote  2.  That  the  parol  evidence  offered  and  overruled,  ought  *».o 

v*  have  been  admitted,  to  show  that  James  Litchfield  furnish«^-c5 

to  Foote'the  purchase-money,  with  which  the  locus  in  quo  vr  *jls 
bought ;  as  it  created  a  resulting  trust  for  James  Litchfield. 

3.  That  such  resulting  trust  estate  was  liable  to  be  sold  ^r>n 
the  execution  issued  at  the  suit  of  Hunt,  and  being  sold  to 
Colvin,  he  thereby  acquired  the  legal  interest  in  the  land,  and 
in  the  growing  crop. 

[  *  221  ]  *4.  That  the  evidence  thus  offered  and  overruled  was  propter 

under  the  general  issue. 

On  the  first  point,  I  am  inclined  to  think  that  the  plaintiffs 
had  a  joint  property  in  the  growing  crop.     Assuming  for  *t:  he 
present,  that  Foote  was  the  legal  owner  of  the  land,  E.  Litchfield 
sowed  on  shares,  and  on  reaping  the  crop,  they  were  to  ha.ve 
it  in  certain  proportions.     This  case  differs  from  that  of  JV^w- 
comb  and  others  v.  Ramer,  (2  Johnson,  421.  in  the  notes)  in  tl*is, 
that  the  rent  was  of  no  proportion  of  the  crop,  but  was  specific 
as  to  the  amount.     This  opinion  is  supported  by  the  case   of 
Hare  and  others  v.  Celey,  (Cro.  Eliz.   143.)  and  seems  best;   to 
promote  the  intentions  of  landlord  and  tenant.     If  the  portion 
reserved  for  the  landlord  was  to  be  considered  as  rent,  and   in 
which  he  had  no  interest  until  severance  and  delivery,  it  would 
put  it  in  the  power  of  tenants  clandestinely  to  alienate  the  prod* 
uce  of  the  land,  to  the  injury  of  the  person  who  had  enabled 
them  to  raise  the  crop. 

The  second  point  has  been  virtually  decided  in  the  case  of 
Jackson,  ex  dem.  Kane,  v.  Sternbergh.  (1  Johnson,  45.  in  note.) 
In  that  case,  Kane  had  obtained  a  judgment  against  Sternberg"/1) 
and  his  lands  were  sold  on  an  execution  to  Cox,  at  the  instance 
of  the  plaintiff     The  sheriff  gave  a  deed  to  Cox,  and  he  con-    j 
veyed  to  the  plaintiff.     It  was  decided,  that  the  lessor  of   the 
plaintiff  was  the  real  purchaser,  by  Cox,  his  agent,  and  that  b,s 
purchase  was  a  resulting  trust,  which  might  be  proved  by  p*  r°** 
It  seems  to  be  perfectly  well  settled,  that  if  A.  buys  land,   *n(* 
takes  a  conveyance,  in  the  name  of  B.,  it  is  a  resulting  trust  £°r 
him  who  pays  the  purchase-money,  raised  by  implication  °* 
law,  and,  therefore,  saved  by  the  statute.     There  is  a  diver*  •&! 
of  opinion,  whether,  notwithstanding  such  trusts  are  not  affect  ed 
by  the  statute,  there  should  not  be  a  declaration  in  writing?  OT 
an  acknowledgment  in  the  deed  from  whom  the  considerate  D 
moved.     In  the  case  of  Ambrose  v  Ambrose,  (I  P.  tVms.  3&&'1     j 
the  lord  chancellor  is  reported  to  have  said,  that  "it  plai*1*? 

f  *  222  ]       appearing  upon  the  evidence  on  both  sides,  that  #the  consider** 
tion  money  of  this  purchase  was  the  proper  money  of  A.,  1*^ 
it  not  been  for  the  statute  of  frauds,  this  would  have  mad^  f 
resulting  trust."     However  great  the  authority  of  Lord  &a,ir?LA 
wicke  deservedly  is,  he  is  opposed  by  various  decisions,  and  *    j 
opinions  of  elementary  writers.     The  cases  in  2  Vent.  361.  "^ 
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1    Fern.  367.   (Gascoigne  v.  Thwing)  consider  such  trusts  as  NEW- YORK, 
=*  saved  by  the  statute  without  any  deed  declaring  them,  it  being  ^^^*Ls 
required  that  the  proof  should  be  clear,  that  the  purchase-        Foote 
oney  was  really  the  property  of  him  who  claims  the  estate.  v- 

ll'o  the  same  effect  are  3  Woodeson,  439.  and  21  Vin.  497.  in 
^  lie  notes.     In  the  present  case,  the  evidence  offered  and  over- 
ruled    would,    we   are    to   presume   at   present,    have  estab- 
I  ished  the  fact,  that  the  farm  was  purchased  with  James  Litch- 
cld's  money,  and  that  Josiah  C.  Fooie  was  the  mere  pipe  of 
onveyance.     This  proof  would  consequently  have  shown  an 
state  in  James  Litchfield,  liable  to  be  sold  on  execution,  under 
lie  4th  section  of  the  act  concerning  uses.  {Rev.  Laws,  vol.  I. 
►.  68.  sec.  4.)  Indeed,  without  the  aid  of  that  statute,  I  con- 
sider James  Litchfield,  if  he  advanced  the  purchase-money,  as 
leaving  an  interest  liable  to  be  sold  on  execution.     This  evi- 
ence,  then,  was  improperly  overruled. 
There  may  be  an  interest  in  growing  crops  in  one  man, 
hilst  the  title  to  the  land  is  in  another.     The  one  does  not 
eeessarily  follow  the  other  ;  but  when  the  right  to  any  portion 
£  the  crop  exists  in  the  owner  of  the  soil,  there,  unless  in  cer- 
in  excepted  cases,  the  ownership  of  the  land  draws  after  it 
tiliat  of  the  crops,  and  it  cannot  admit  of  a  doubt,  that  a  sale  of 
*he  land  simply,  by  the  owner  both  of  the  land  and  crop,  carries 
*.frie  property  of  the  crop  to  the  purchaser.     If  a  voluntary  sale 
'W'ould  do  this,  a  sale  under  an  execution  will  produce  the  same 
consequences.     It  follows,  then,  that  Foote,  being  a  trustee  for 
James  Litchfield,  and  it  being  a  resulting  trust  susceptible  of 
parol  proof,  and  the  interest  of  Litchfield  being  vendible  under 
execution,  Colvin,  as  a  purchaser  on  the  sheriff's  sale,  acquired 
all  Footers  right,  both  to  the  land  and  the  crop.     Fooie  then 
ceased  to  have  any  interest,  and  in  this  point  of  view  the  *proof      [  *  223 
would  have  shown  that  the  plaintiffs  had  not  a  joint  interest  in 
the  rye. 

This  was  proper  evidence  under  the  general  issue,  it  being  a 
fettled  and  established  principle,  that  any  thing  may  be  given 
ln  evidence  that  amounts  to  a  denial  of  the  right  (and  particu- 
larly of  a  freehold  in  the  defendant)  to  the  locus  in  quo.  (7 
Term,  355.  8  Term,  405.  1  Ld.  Raym.  732.  1  Leon.  301. 
Gift.  Ev.  258.) 

The  court  are  of  opinion,  that  a  new  trial  ought  to  be  grant- 
*&,  with  cofets  to  abide  the  event  of  the  suit. 

a- 

$1  New  trial  granted. 
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223  CASES  JN  THE  SUPREME  COURT 

NEW-  YORK, 
May,  1808. 

Jackson        Jackson,  ex  dem.  Sagoharie  and  others,  against 

Dobbin.  DOBBIN. 

An  acknowi-  THIS  was  an  action  of  ejectment,  for  lot  No.  39,  in  the 
defendant  y  in  township  of  Junius.  The  cause  was  tried  before  Mr.  Justice 
ejectment,  that  Tompkins,  at  the  circuit  in  Seneca  county,  on  the  22d  June. 

he    went     into    •■  q/v^ 
possession    un-    *  ®"  '  • 

der  one  of  the  At  the  trial,  the  lease,  entry  and  ouster  were  confessed,  and 
r^Sntfff,  °  was  the  possession  of  the  defendant  proved.  In  June,  1794,  Mur- 
heid    sufficient  rau  &•  Mumford,  two  of  the  lessors  of  the  plaintiff,  went  on  the 

evidence  to  en-  i    ~  •  *•  u*    u  j    u      *i_    •      j-        *•  j 

able  the  plaintiff  lot  in  question,  which  was  surveyed  by  their  direction,  and  a 
to  recover,   it  log-house  built  upon  it,  but  none  of  the  land  was  then  cleared. 
offfctaforathe  1°  May  or  June,  1805,  the  defendant,  in  a  conversation  with  a 
jury  to  decide,  witness  for  the  plaintiff,  offered  a  part  of  the  lot  for  sale,  and 
fendam    "held  showed  articles  of  agreement  for  the  purchase,  made  between 
under  the  plain-  him  and  Murray  Sf  Mumford,  and  said  that  he  had  paid  them 
or  not.  (a)    g^  dollars  in  part.     At  another  time,  the  defendant  said,  that 
Mr.  Ledyard  had  the  care  of  the  lot  for  Murray  fy  Mumford. 
The  defendant  had  cleared  a  part  of  the  lot,  and  sown  a  crop 
of  wheat.     In  1805,  the  defendant  said  that  he  purchased  the 
r  #  224  I       l°t  of  Murray  fy  Mumford.     In  June,  1806,  an  *agent  of  Mur- 
ray fy  Mumford  called  on  the  defendant,  to  know  whether  he 
meant  to  pay  the  money  due  on  his  contract.     The  defendant 
said  that  he  did  not  intend  to  pay  any  more  money  until  he 
could  get  a  title  for  the  lot ;  that  a  Mr.  Harris  had   claimed 
title  to  the  lot,  and  threatened  to  bring  an  action  of  ejectment. 
On  being  urged  to  say  what  he  meant  to  do,  the  defendant  said 
that  he  did  not  hold  the  land  under  any  contract ;  that  he  did 
not  intend,  nor  was  he  liable  to  pay  any  more  at  present ;  that 
no  contract  was  made  between  him  and  Murray  fy  Mumford, 
but  only  twenty  dollars  had  been  paid,  which  had  become  for- 
feited, and  that  he  did  not  hold  possession  under  any  person. 

The  judge  charged  the  jury,  that  a  prior  possession  of  the 
lessors  of  the  plaintiff  was  sufficient  to  maintain  the  action; 
that  the  entry  of  Murray  fy  Mumford,  and  the  survey  of  the 
lot,  and  erecting  a  log-house  upon  it,  was  sufficient  evidence 
of  possession,  and  put  the  defendant  on  his  title  ;  that  if  the 
defendant  had  confessed  the  title  of  the  plaintiff,  that  was  suf- 
ficient.to  enable  him  to  recover;  that  if  the  defendant  claimed 
under  Murray  fy  Mumford,  he  thereby  recognized  their  title, 
and  was  entitled  to  notice  to  quit,  unless  he  had  afterwards 
denied  that  title,  in  which  case  such  notice  would  be  dispensed 
with.     The  jury  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  by  the  defendant  for  a  new  trial,  for  the 
misdirection  of  the  judge,  and  because  the  verdict  was  against 
evidence. 

a)  Jackton  v    Davis,  5  Cow.  Rep.  It4 
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E.  Williams,  for  the  defendant.     To  maintain  this  action,  the  new-  vork, 
plaintiff  must  show  a  right  of  possession  ;  not  a  mere  claim  or  ^^^^\ 
prioi  possession.     A  mere  prior  possession  for  less  than  20      Jackson 
years,  without  some  evidence  of  title,  will  not  support  this  ac- 
tion :  and  whether  a  mere  possession  for  20  years  would  be 
sufficient,  seems  not  to  have  been  expressly  decided  by  the 
court.     The  plaintiff  did  not  offer  any  proof  of  title ;  nor  was 
there  that  kind  of  possession  as  would  give  a  title.     A  mere 
possession  fence,  as  it  is  *called,  unless  accompanied  with  a       [  *  225  ] 
continual  claim,  is  not  considered  as  evidence  of  title.     (2  John. 
335.)     Again,  if  the  plaintiff  relies  on  a  prior  possession,  he 
ought  to  show  that  he  was  in  possession  when  the  defendant 
entered.     If  it  should  be  said,  that  the  defendant  is  estopped 
by  his  contract  with  Murray  fy  Mumford  from  denying  their 
title,  it  may  be  answered  that  the  contract  ought  to  have  been 
produced  and  proved.     Parol  evidence  of  its  contents  was  in 
admissible. 

Hopkins,  contra.  It  is  not  necessary,  perhaps,  to  inquire  in 
this  case,  whether  a  prior  possession  for  less  than  20  years, 
would  enable  a  party  to  maintain  ejectment.  It  is  enough  that 
the  defendant  has  acknowledged  the  title  of  the  lessors  of  the 
plaintiff.  Where  one  goes  into  possession  under  the  title  of 
another,  and  afterwards  disclaims  that  title,  he  is  bound  to  re- 
store the  possession,  and  the  other  party  may  bring  his  action 
of  ejectment.     [He  was  stopped  by  the  court.] 

JPer  Curiam.  This  is  a  clear  case.  There  is  an  unequivocal 
acknowledgment  by  the  defendant,  that  he  went  into  posses- 
sion under  Murray  &f  Mumford,  two  of  the  lessors  of  the  plain- 
tiff; and  whether  he  held  under  them  or  not,  was  a  matter  of 
fact  for  the  jury  to  decide.  The  motion  for  a  new  trial  must 
be  denied. 

Rule  refused. 
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NEW-  YORK, 
May,  1808. 

Jackson        *Jackson,  ex  dem.  Donally  and  others,  against 
waVlsh.  Walsh. 

Wherc  belw°  THIS  was  an  action  of  ejectment  for  land  in  Newburgh,  in 
i  a  Corporation0,  the  county  of  Orange.  The  cause  was  tried  at  the  Orange 
signed  their  circuit,  on  the  9th  of  September,  1807,  when  a  verdict  was  taken 
ra\ei>StoaieaIse,  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  on  the  fol- 
aiid  affixed  the  lowing  case :  The  premises  in  question  were  part  of  certain 
separately"  ^to  lands  called  the  glebe  lands  in  Newburgh,  granted  by  a  charter 

wihheidaeood  dated  the  26th  o{March>  1752, to  certain  persons  styled  "The 
Tx?cufiottaof°ihe  trustees  of  the  parish  of  Newburgh"  (See  ante,  p.  ]15.)  On 
,ease'  u^ti,,e  the  1st  of  September,  1774,  Jonathan  Hasbroeck  and  Isaac 
sufficient  lapse  Belknap,  being  the  trustees  of  the  parish  of  Newburgh,  duly 
,  of  time,  to  af-  elected  under  the  said  charter,  demised  the  premises  in  ques- 
tion of  reentry  tion  to  Peter  Donally,  and  to  his  heirs  and  assigns,  to  have 
for  the  non-pay-  an(j  ±0  ^0\^  tne  same  for  and  during  the  natural  lives  of  Peter 

Entries  made  Donally,  Thomas  Donally  and  Andrew  Donally.  The  lease 
life  abooksk  of  contamed  a  power  of  reentry  for  non-payment  of  rent,  in 
trustees,  being  case  no  sufficient  distress  should  be  found  on  the  premises.  A 
a    corporation,  sea|  was  macie  for  the  use  of  the  trustees,  who  were  a  corpora- 

by  the  direction  .         .  .  ...  •     '  .       .  r 

of  the  trustees,  tion  by  the  charter,  on  which  were  engraved  the  letters  jV.  B. 
are  not  evidence  fhe  lease  was  signed  with  the  names  of  both  the  trustees,  and 

in    a  cause    in     ,  .      ,  °.  ..  .,  .  ' 

which  they  are  the  seal  above  described  was  affixed  to  their  names.     Peter 
!rthe8tevijence  ^ona%  died  in   possession  of  the  premises,  on  the  29th  of 
of  the  clerk  who  November,  1782,  leaving  the  lessors  of  the  plaintiff  his  heirs  at 
Trie^o/the  dec-  'aw<     After  ms  death,  his  widow  and  his  children,  who  were 
larations  of  the  minors,  remained  in  possession  of  the  premises  until  the  3d  of 
sibieeeS  adm,s"  December,  1792,  when  she  assigned  the  lease,  by  an  endorse- 
ment thereon,  to  one  Moses  Lyons.     The  assignment  was  of  all 
her  right,  title,  interest  and  claim  to  the  premises.     In  1786 
and  1788,  the  widow  of  Peter  Donally  paid  three  pounds  to 
the  lessors  as  the  balance  then  due  for  arrears  of  rent;  and  in 
April,  1783,   Thomas  Donally,  one  of  the  children  of  Peter 
Donally,  paid  to  the  lessors,  seven  pounds  and  four  shillings 
[  *  227  ]       in  full  for  the  rent  until  the  1st  of  May,  1783.     The  widow  *ot 
Peter  Donally,  at  the  time  the  lease  was  assigned,  left  the 
premises,  and  Lyons  took  possession,  and  continued  possessed 
until  June,  1795,  when  the  defendant  took  possession. 

The  defendant  set  up  by  way  of  defence,  that  the  trustees 
of  the  parish  of  Newburgh  had  reentered  on  the  premises  for 
the  non-payment  of  rent,  and  had  afterwards  demised  the 
same  to  him.  The  evidence  of  this  reentry  and  demise,  was 
a  minute  or  entry  in  the  books  of  account  kept  by  the  trustees, 
dated  the  18th  of  June,  1795,  mentioning  that  the  premises  had 
been  reentered  and  sold  for  rent  in  arrear. 

One  Ammerman,  a  clerk  of  the  trustees,  who  made  the  en- 

(a)  See  Jackson  v.  Elsworth,  20  Johns.  180. 
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tries  in  the  books,  testified  that  he  made  them  by  the  direction  of  NEW-YORK, 
Timothy  Hudson  and  Phineas  Howell,  who  acted  as  trustees,  y^Z^~*^f 
and  that  he  knew  nothing  of  the  reentry  except  from  the  entry  Jackson 
in  the  books,  an  4  from  what  the  trustees  told  him,  and  that  the 
sale  in  June,  1795,  was  founded  on  such  reentry.  The  de- 
fendant also  produced  a  lease  from  the  said  trustees,  dated  the 
18th  of  June,  1795,  which  was  objected  to,  but  allowed  to  be 
read.  He  also  read  in  evidence  the  act  of  the  legislature, 
passed  the  6th  of  April,  1803,  to  amend  the  charter  of  the  glebe 
land  in  the  German  Patent  in  the  village  of  Newburgh,  and  a 
lease  from  the  trustees  elected  under  that  act,  dated  the  6th  of 
April,  1803.  This  was  objected  to,  as  being  subsequent  to  the 
commencement  of  this  suit,  and  because  the  trustees  had  no 
power  to  make  such  a  lease,  but  it  was  allowed  to  be  read. 

On  a  motion  to  set  aside  the  verdict,  the  following  points 
were  raised  by  the  plaintiff  for  the  consideration  of  the 
court : — 

1.  That  the  premises  descended  to  the  lessors  as  heirs  at 
law  of  Peter  Donally,  deceased. 

2.  That  no  reentry  was  ever  made,  or  that  there  was  not 
sufficient  evidence  of  such  reentry. 

*3.  That  the  leases  to  the  defendant  ought  not  to  have  been       [  *  228  J 
admitted  in  evidence  on  the  trial. 

Fisk,  for  the  plaintiff,  cited  Wood  fall,  139.  249.  2  Black. 
Com.  144.    1  Saunders,  287.  note  16. 

J.  Radcliff,  contra,  contended,  1.  That  the  lease  to  Peter 
ponally  was  executed  by  Hasbroeck  and  Belknap,  in  their 
individual  capacities ;  and  could  not  be  valid  as  a  deed  of  the 
trustees,  unless  it  was  under  their  corporation  seal.  • 

2.  That  this  was  an  estate  per  autre  vie,  which,  by  the  stat- 
ute of  29  Car.  II.  and  14  Geo.  II.  passed  to  the  executors  and 

administrators   of  Peter   Donally.      ( Cruise's   Dig.  tit.  3.  $ 
92 — 94) 

3-  That  the  lapse  of  time  from  the  1st  of  May,  1783,  to  1792, 
connected  with  the  evidence  of  Ammerman,  was  sufficient  to 
raise  the  presumption  of  a  reentry  for  the  non-payment  of 
r^nt.    (Jackson,  ex  dem.  Goose,  v.  Demarest,  2   Caines,  382.) 

*isk  was  about  to  reply,  but  was  stopped  by  the  court. 

Per  Curiam.     The  lease  of  1774   is  valid.     The  trustees 

appear  to  have  had  a  common  seal,  which  is  affixed  to  the 

lease.    The  signing  of  their  names  separately  was  unnecessary, 

but  does  not  vitiate  the  deed  as  a  corporate  act.     The  lapse 

°f  time  alone  does  not  afford  the  presumption  of  a  reentry  for 

the  non-payment  of  rent,  and  the  testimony  of  the  clerk  is  no 

evidence.     We   are   clearly   of  opinion  that  the   plaintiff  is 

entitled  to  recover. 

Judgment  for  the  plaintiff. 
Voi.HI.  23  \n 


S2S*  CASES  IN  THE  SUPREME  COURT 

NEW-YORK, 

May,  1808. 

Grower  *Tillotson  against  Preston. 

x   Jones. 

THIS  was  an  action  of  assumpsit.     The  declaration,  which 
laraiion  *  was  was  °f  November  term,  1806,  contained  five  counts  for  goods 

of     November  sold  and  delivered,  &c,  money  had  and  received-  to  the  plain- 
term  1806,  and  tjff  >  & 
an    imparlance  lin  s  use>  OLC' 

over  to  Feb™-  There  was  an  imparlance  to  the  first  day  of  February  term 
wZnThe  ,8d£  last>  and  the  defendant  pleaded,  1.  Non  assumpsit ;  2.  That 
tendant  plead-  after  the  said  supposed  promises  and  undertakings,  &c,  to  wit, 
7?h  thaJanL^e,  on  the  7th  day  of  January,  1807,  at,  &c,  he  paid  to  the  plain- 
1807,  he  paid  tiff  the  several  sums  of  money  mentioned  in  his  declaration, 

sevePraTsumslof  <^LC-  To  tms  p'ea  °f  payment  the  plaintiff  demurred  specially, 
money,  &c,  the  for  the  following  causes :  1.  That  the  plea  did  not  state  that 
Sood,w^ithout  ^e  payment  was  made  since  the  last  continuance,  nor  is  it 
stating  that  he  verified  by  affidavit :  2.  That  it  does  not  allege  that  the  de- 
totereluuid  the  fendant  had  paid  to  the  plaintiff  the  interest  or  the  costs  of 
costs  which  had  suit  which  had  accrued  prior  to  the  time  of  payment,  &c. 

accrued.     If  a 
party     accepts 

the  principal  of       Root  and  E.  Williams  argued  in  support  of  the  demurrer. 

his  debt,  he  can 
noi    afterwards 

sue  lor  the  in-       Griffin  and  Hopkins,  contra. 


terest.  (a) 


Per  Curiam.  The  demurrer  is  not  well  taken.  If  the 
plaintiff  has  accepted  the  principal,  he  cannot  afterwards 
bring  an  action  for  the  interest.  It  is  not  a  plea  puis  dar- 
rein continuance,  but  a  regular  plea  of  payment  after  an 
imparlance. 

The  plaintiff  may  withdraw  the  demurrer  and  reply,  on 
payment  of  costs. 

(a)  See  Williams  v.  Houghtaling,  3  Cow.  Rep.  37,  and  the  reporter's  note 


[*230]  *Brower  against  Jones. 

Where  a  cred-      THIS  was  an  action  of  assumpsit.     The  first  count  was  on 
itor     received  a  ^jjj  0f  exchange  ;  the  second  was  for  money  had  and  receiv- 

from  his  debtor       .  ,  »     '  i    •„.•«•       mi  ^  •     i       .     .1 

an  order  on  a  ed  to  the  use  of  the  plaintiff.     The  cause  was  tried  at   the 
third  person  for  jjutchcss  circuit,  before  Mr.  Justice  Thompson,  on   the  21  st 

the    amount  of    0  .  '  *         7 

his  debt,  dated  September,  1807. 

fel9w£€C™d      The  P,aintiff  produced  and  proved   the  following  bill  ot 

which     '  the  order: — 

drawee  agreed 

to  pay  in  ten  or 

fifteen  days,  and  the  order  was  not  presented  until  March,  or  many  weeks  after,  and  in  the  mg an  time  the 

drawee  failed ;  it  was  held  that  the  holder  had  not  used  due  diligence  to  get  the  money,  and^hat  the  loss 

ought  to  fall  upon  him. 
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Smith  IV.  Jones 


v. 


IN  CHANCERY. 
Statement. 


Thomas    Thorn. 

April  9th,  1800. 
Balance  due  this  day,  after  the  payment  of 

835  dollars  to  Peter  Mesier,  jun £129 

Interest  to  the  9th  December,  1804,  .    .        .    .        42 


NEW- YORK, 

May,  1808. 

Browek 
v. 

fONES. 


7 
5 


9 
1 


£171   12  10 


Sir, 


Please  to   pay  to   William   Brower,  or  oraer,  the  amount 
within  mentioned,  and  this  shall  be  your  discharge. 
December  9th,  1804. 

From  your's,  &c. 

Smith  W.  Jones. 
4C  To  James  Scott  Smith,  Esq. 

Witness,  Cornelius  W.  Brower" 

The  witness,   Cornelius   W.  Brower,  testified,  that  he  was 
present  at  a  conversation  between  the  plaintiff  and  defendant, 
previous  to  the  defendant's  giving  the  order,  from  which  he 
understood,  that  the  defendant,  being  considerably  indebted  to 
the  plaintiff,  agreed  to  deliver  to  the  plaintiff  a  mortgage  of 
°ne  Thomas  Thorn,  as  a  further  security  for  the  money  due  to 
the  plaintiff;  that  the  plaintiff  had  demanded  payment  of  the 
Mortgage  of  Thorn,  which  he  had  refused,  and  that  the  mort- 
gage had  been  put  into  the  hands  of  Peter  Mesier,  jun.,  to 
have  it  ^foreclosed,  and  it  was  agreed,  that  when  the  money 
due  on  the  mortgage  should  be  collected,  it  should  be  received 
by  the  plaintiff  in  discharge  of  his  demand  against  the  de- 
fendant ;  that  Mesier  had  delivered  the  mortgage  to  James 
Scott  Smith  to  do  the  business,  and  that  Smith  had  received 
the  money,  but  refused  to  pay  it  to  the  plaintiff,  and  would 
P**y  it  only  to  the  defendant  or  his  order ;  that  the  plaintiff 
ar*d  defendant  went  from  Dutchess  county,  where  they  resided, 
to  New-  York,  for  the  purpose  of  receiving  the  money,  and 
Slving  the  necessary  discharge  to  Smith ;  that  the  plaintiff  and 
defendant  called  on  Smith,  and  demanded  the  money  of  him ; 
that  Smith  said  he  could  not  then  pay  it,  that  he  had  kept 
the  money  a  long  time  in  his  hands,  but  had  lately  made  use 
°*  it ;  and  that  he  would  pay  it  in  ten  or  fifteen  days,  and 
Proposed  to  accept  an  order  drawn  on  him  by  the  defendant 
lI*  favor  of  the  plaintiff  for  the  amount ;  to  this  the  plaintiff 
°hjected,  declaring  that  he  would  not  accept  Smith  for  the 
Payment,  but  would  look  to  the  defendant  alone  for  the  money. 
After  much  conversation,  the  above  order  was  finally  drawn. 
•*t  the  time  it  was  signed,  the  defendant  asked  Smith  whether, 
lt*  case  it  was  not  paid  at  the  time  agreed  upon,  it  would  be 
48  obligatory  on  him  as  a  promissory  note*  to  which  Smith 
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NEW-york,  answered,  that  it  would  amount  to  pretty  much  the  same 
H^]^i^  thing ;  that  the  plaintiff  then  received  the  order,  on  the  express 
condition,  that  if  Smith  did  not  pay  it,  the  defendant  was  to  be 
accountable  for  the  amount ;  that  the  plaintiff,  in  March,  1805. 
called  on  Smith  for  payment,  who  said  that  he  was  unable  to 
pay  it,  but  that  he  would  pay  it  in  a  few  weeks.  It  appeared 
that  the  plaintiff  had  been  called  upon  for  the  money  in  Aprils 
1805,  and  had  refused  payment. 

On  the  part  of  the  defendant,  Smith  was  called  as  a  witness, 
and  testified,  that  prior  to  1800,  Mcsier  put  into  his  hands  a 
mortgage  given  by  Thorn  to  the  defendant,  and  assigned  by 
nim  to  the  plaintiff,  in  order  to  have  the  same  foreclosed ;  that 
he  caused   the  mortgage  to  be  foreclosed,  and  received  the 

[  *  232  ]  money  due  upon  it,  of  which  he  *gave  notice  to  Mesier;  that 
the  assignment  to  the  plaintiff  was  so  defective,  that  it  became 
necessary  to  make  the  defendant  the  complainant  4n  the  bill 
for  a  foreclosure  ;  that  after  the  notice  was  given  to  Mesier  of 
the  money  being  collected,  the  plaintiff  called  on  the  witness 
with  a  letter  from  Mesier,  mentioning  him  to  be  the  person  to 
whom  the  mortgage  was  assigned,  and  to  whom  and  to  Mesier 
the  money  belonged  ;  that  the  plaintiff  frequently  called  on  the 
'vitness  about  the  money  collected  on  the  mortgage,  and  was 
told  by  the  witness  that  the  mortgage  and  assignment  endorsed 
had  been  given  up  to  the  purchaser  under  the  decree  of  fore- 
closure ;  and  that  as  the  suit  was  in  the  name  of  the  defendant, 
it  was  necessary,  for  the  security  of  the  witness,  to  have  a  dis- 
charge from  the  defendant,  when  the  money  was  paid ;  that 
the  witness  gave  to  the  plaintiff  an  order  of  the  same  purport 
as  the  one  above  stated,  which  the  plaintiff  agreed  to  take  to  the 
defendant  to  be  signed  by  him,  and  to  return  with  it  and  receive 
the  money ;  that  the  plaintiff  frequently  said  that  the  defendant 
had  no  interest  in  the  money,  and  was  dissatisfied  that  the 
witness  should  insist  on  a  discharge  from  him ;  that  some  time 
afterwards,  the  plaintiff  and  defendant  called  on  the  witness, 
when  he  understood  that  the  defendant  had  refused  to  sign  the 
order  shown  to  him  by  the  plaintiff,  but  had  come  to  inform 
the  witness  that  he  had  no  interest  in  the  money,  and  that  he 
might  pay  it  over  to  the  plaintiff;  that  the  witness  told  the  de- 
fendant that  as  the  mortgage  and  assignment  had  been  deliv- 
ered to  the  purchaser  of  the  premises,  it  was  necessary  that 
the  witness  should  have  some  writing  from  the  defendant  to 
prove  that  he  had  paid  over  the  money ;  that  the  witness  then 
made  the  statement,  and  drew  the  order  above  stated,  which 
the  defendant,  on  being  assured  by  the  witness  that  it  was  a 
matter  of  form  only,  and  that  the  defendant  would  not  be  in 
jured  by  it,  after  some  hesitation,  consented  to  sign  ;  that  the 
witness  then  informed  the  plaintiff,  that  he  would   pay  the 

[  *  233  ]  mone.y  in  about  ten  days ;  that  he  afterwards  provided  *money 
for  the  purpose,  and  should  have  paid  the  order  at  the  time 
limited,  or  within  two  or  three  w*»ks,  had  it  been  presented. 
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The  witness  admitted  that  the  money  had  been  demanded  or  new-york, 
the  order  presented,  several  times  during  the  winter,  and  that  he  ^y- ^. 
had  refused  payment ;  and  that  before  the  order  was  presented 
in  March,  his  circumstances  had  become  so  embarrassed,  that 
he  was  unable  to  pay  his  debts ;  that  the  witness  always  con- 
sidered the  money  as  belonging  to  the  plaintiff;  that  the 
defendant  had  no  interest  in  it,  but  gave  the  order  merely  at 
the  request  of  the  witness,  and  for  his  indemnity. 

On  this  evidence,  the  jury  found  a  verdict  for  the  plaintiff, 
for  516  dollars  and  68  cents. 

A  motion  was  made  to  set  aside  the  verdict,  as  being  against 
evidence. 

/.  Tallmadge,  for  the  defendant. 

Ruddy  contra. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  Admit- 
ting that  an  action  can  be  maintained  on  the  order  stated  in 
this  case,  I  think  that,  upon  the  facts  now  before  us,  the  plain- 
tiff ought  not  to  recover. 

If  the  order  had  been  drawn  to  secure  the  payment  of  a  pre- 
existing debt  due  from  the  defendant  to  the  plaintiff,  and  that 
fact  had  been  satisfactorily  and  clearly  proved,  the  plaintiff's 
case  would  have  been  much  stronger.  There  is  some  reason 
to  believe  that  such  is  the  fact ;  but  the  evidence  leaves  it 
doubtful  whether  the  plaintiff's  demand  had  not  been  ex- 
tinguished by  the  assignment  of  the  mortgage  against  Thorn. 

Cornelius  W.  B rower  and  James  S.  Smith,  the  former  a  wit- 
ness on  the  part  of  the  plaintiff,  and  the  latter  on  the  part  of  ' 
the  defendant,  differ  very  materially  in-  their  relation  of  the 
circumstances  attending  the  giving  of  the  order,  and  of  what 
took  place  afterwards.  As  far  as  their  testimony  was  irrecon- 
cilable, the  rinding  of  the  jury  is  conclusive  ;  they  having  the 
right  to  judge  to  which  of  them  they  would  give  credit.  Smith, 
however,  is  not  impeached,  #and  some  facts  are  stated  by  him,  [  *  234  ] 
and  not  disproved  or  contradicted  by  Brower,  which,  in  my 
opinion,  entitled  the  defendant  to  a  verdict.  The  order  ifi 
dated  the  9th  of  December,  1804,  and  was  accepted  by  Smith 
to  be  paid  in  ten  or  fifteen  days.  Smith  says,  that  at  the  time 
limited,  and  for  two  or  three  weeks  thereafter,  he  was  willing 
and  prepared  to  pay  it ;  but  that  the  order  was  not  presented 
for  payment  until  some  time  in  the  ensuing  March,  when  he 
had  become  insolvent. 

Independently  of  its  being  the  duty  of  the  plaintiff  to  present 
the  order  for  payment  at  the  time  when  Smith,  by  the  terms 
of  his  acceptance,  agreed  to  pay  it ;  and  independently  also  of 
the  plaintiff  having  failed  to  prove  any  kind  of  notice  of  non- 
payment to  the  defendant,  I  am  inclined  to  think  that  the 
defendant  is  discharged,  on  the  ground  of  gross  negligence  on 
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new-yokk,  the  part  of  the  plaintiff,  whereby  this  money  has  been  whollj 

Allison  I  think  it  highly  probable,  also,  that  the  plaintiff  accepted 

Matthieu  tne  mortgage  and  assignment  thereof,  in  satisfaction  of  his  de- 
mand against  the  defendant.  If  that  be  so,  justice  has  beer 
done,  and  the  plaintiff  ought  not  to  recover  on  this  order. 
The  court  are,  therefore,  of  opinion,  that  a  new  trial  ought  to 
be  granted,  on  payment  of  costs. 

New  trial  granted 


~jh 


[ *  235  ]  *Allison  against  Matthieu. 

Where  A.  and 

B.  applied  to c.       THIS  was  an  action  of  trover  for  certain  articles  of  fur 

poods  PfoJhA.^  n*ture-     The  cause  was  tried  at  the  last  sittings  in  New-York^ = 

whowasrecom-  before  Mr.  Chief  Justice  Kent. 

and^by^theiV       At  the  trial>  5t  was  P™ved  that  the  defendant  and  one  Z—  .  — 
direction     the  Blanc,  about  the  1st  of  October,  1804,  came  to  the  shop  c*-  Tr  - 
to0B.'Tiu>u8e!  t,ie  plaintiff,  who  is  a  cabinet  maker,  when  the  defendant  sal   <•* 
who  afterwards  to  the  plaintiff,  that  Le  Blanc  wished  to  buy  some  furniture         ■■ 
la?ek  ofbithem  Tnev  selected  several  valuable  articles,  (amounting  to  389  d« 
from  A.,  who  lars,  and  50  cents,)  which,  by  their  directions,  were  packed 
w1thoutdepdayino  and  sent  to  the  house  of  the  defendant,  on  the  6th  of  October 
c,  it  was  heiif;  1804,  which,  according  to  the  entry  in  the  plaintiff's  bool=-_ 

ac!io.?of  Irove"  was  the  dav  of  sale-     Tne  defendant  and  Le  Blanc  told  t 
a§«.nst       B.,  plaintiff  that  the  furniture  was  to  be  shipped  to  Martiniq 
tv&hcnce°    "to  a°d  tne  defendant  observed  that  Le  Blanc  was  an  alien, 
show,  that  the  that  it  could  not  be  shipped  in  his  name.     Le  Blanc  was. 
obSiiied*1  from  stranger ;  the  defendant  lived  in  the  city,  and  selected  most 
him  fraudulent-  the  articles.     He  told  the  plaintiff  that  he  need  not  be  afri 

collusion  bybe*  OI"  Le  Btonc,  as  he  was  very  rich.     Le  Blanc,  a  short  ti 
tween  a.  and  after,  absconded. 

lenceofa  £ur"      The  plaintiff  then  offered  to  prove,  that  the  defendant  a_ 
chase.  for  fraud  £,e  Blanc  had,  about  the  same  time,  obtained  goods  from  s 
contractor iiv  era'  other  persons,  on  similar  representations,  which  goods  I 
and   ihat    the  passed  into  the  possession  of  the  defendant.     This  evide 
give U  evidence  was  objected  to  by  the  defendant's  counsel,  but  admitted 
of    subsequent  the  judge.     [This  evidence,  which  it  is  unnecessary  to  s 
•nd  °fraudlSlby  here,  was  detailed  in  the  case,  and  related  to  transactions 
A.  and  B.  to  the  defendant  and  Le  Blanc,  about  the  5th  of  November,  1 
from  other8 per-  and  went  to  show  a  combination  between  them  to  obtain  pr 
sons,  in  order  erty  fraudulently  from  two  persons  of  the  name  of  Ross 

J»0reViou°sWinten!    StolleilWerck.] 

tum  of  A.  and      The  plaintiff  also  proved,  that  on  the  5th  of  November,  18 
fury  might  infer  Le  Blanc  made  a  general  assignment  to  the  defendant  of 
I  *  236  ]       his  furniture,  including  the  articles  in  *question,  for  the  cons* 
from    circum-  eration  of  1,165  dollars,  which  was  executed  in  the  aftern 

stances  jgg 
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of  that  day,  when  /ie  absconded;  but  he  was  afterwards  appre-  NEW-YvDRK 
bended,  and  convicted  of  forgery.  ^2^^r 

The  judge  charged  the  jury,  that  if  they  were  satisfied  from      Allison 
the  evidence,  that  at  the  time  Le  Blanc  obtained  the  furniture     „    v- 

ill  A  T  T  \u.  I 2  D 

from  the  plaintiff,  there  was  a  combination  between  him  and 

the  defendant  to  defraud  the  plaintiff  of  his  property,  that  then 

the  property  did  not  pass,  and  the  plaintiff  would  be  entitled 

to  recover.     That  the  falsehoods  uttered  by  the  defendant  at 

the. time  of  the  purchase,  and  his  getting  the  property  into  his 

own  possession,  were  circumstances  to  show  fraud ;  but  if,  on 

the  other  hand,  the  sale  was  fair  at  the  time,  and  without  any 

collusion  between  the  defendant  and  Le  Blanc,  that  then  there 

ought  to  be  a  verdict  for  the  defendant.     The  jury  found  a 

verdict  for  the  plaintiff  for  the  amount  claimed  by  him. 

-A  motion  was  now  made  to  set  aside  the  verdict  and  for  a 
new  trial. 

1.  Because  the  form  of  action  was  improper. 

2.  Because  the  evidence  of  subsequent  acts  of  collusion  and 
fraud  between  the  defendant  and  Le  Blanc,  was  inadmissible. 

3.  Because  the  verdict  was  against  evidence. 

JEdwards  and  Baldwin,  for  the  defendant.    From  the  evidence 

Si  venat  the  trial,  this  appears  to  be  an  action  for  a  deceit  rather 

^^anan  action  of  trover.    The  defendant  could  not  be  expected, 

^i*   a  declaration  in  trover,  to  come  prepared  to  meet  allegations 

^f*  fraud  and  deceit.  The  plaintiff,  if  he  meant  to  have  proceeded 

J?J*  such  ground,  ought  to  have  brought  an  action  on  the  case.         • 

J^he  defendant  is  taken  by  surprise,  from  this  mode  of  proceeding. 

.     "The  transactions  of  the  defendant  and  Le  Blanc,  with  Ross 

**-**d  Stollenwerck,  were  four  or  five  weeks  subsequent  to  the 

purchase  of  the  furniture  of  the  plaintiff.    Acts  so  remote  and 

disconnected,  can  never  be  evidence  of  fraud  *in   a  former       [  *237] 

*-*^nsaction  with  another  person.     If  intended  to  impeach  the 

^■^ctracter  of  the  defendant,  it  was  improper.     It  could  not  be 

^^pected  that  he  could  anticipate  such  an  attack,  or  that  he 

?  **ould  be  prepared  to  meet  it.     The  character  of  a  party,  un- 

5^ss  put  in  issue,  can  never  be  impeached  in  this  way,  by  going 

*  **  to  evidence  of  all  the  transactions  of  his  life. 

Hiker  and  Emmet,  contra.    Fraud  will  vitiate  and  avoid  every 

however  fair  in  appearance,  and  though  clothed  with  the 

*°'ni8  of  law.     (Bac.  Ab.  tit.  Fraud,  A.   Carth.  3,  4.     2  Inst.  j 

~*  08.)     If  the  property,  at  the  time  of  the  purchase,  did  not  ! 

l~*^ss    from    the  plaintiff,  then    trover   is   maintainable.     The 

^l^intiff  may  go  into  evidence  of  fraud  to  avoid  the  sale,  and 

*-^>  show  that  the  property  did  not  pass.     Fraud  can  never  be 

Covered  and  protected  by  the  forms  or  process  of  law.     After 

^  regular  sale  and  delivery  of  goods,  if  the  vendor  can  show 

*-**H.t  they  were  obtained  fraudulently,  he  may  stop  them  in 

transitu.     {Hollingworth    v.    Napier,   3     Caines,    183.)     An 
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NEW- YORK,  action  on  the  case,  in  the  nature  of  deceit,  will  lie  only  against 
^J^l^^  the  vendor,  who  has  practised  some  deception  in  the  sale. 
Allison  Trover  is  the  proper  form  of  action  to  try  the  title  to  personal 
jMvtthieu  ProPertv'  The  defendant  must  always  come  prepared  to  show 
his  own  right  to  the  goods,  or  that  the  plaintiff  has  no  property 
in  them.  There  is  no  pretence  that  the  defendant  is  taken  by 
surprise.  In  ejectment,  as  to  real  property,  and  in  every  other 
action  which  brings  the  title  in  question,  the  defendant  must 
come  prepared  to  meet  it.  If  the  plaintiff  was  at  liberty  to 
show  that  no  property  passed  on  account  of  the  fraud,  then 
the  evidence  given  was  admissible.  It  was  proper  to  show  a 
fraudulent  combination  between  the  defendant  and  Le  Blanc, 
to  obtain  the  possession  of  goods,  by  false  representations,  and 
•  under  the  form  of  a  contract  of  sale.  Fraud,  in  almost  every 
case,  is  to  be  proved  by  circumstances.  One  fact  is  proved, 
from  which  an  inference  may  be  fairly  made  in  relation  to 
another  fact.  Thus  in  a  criminal  case,  on  an  indictment  for 
the  forgery  of  a  bank  note,  the  prosecutor  was  allowed  to  give 
evidence  of  other  forged  notes  having  been  passed  by  the 
[  #238 1  prisoner,  in  order  #to  show  his  knowledge  of  the  forgery.  (1 
Bos.  ty"  Pul.  new  series,  92.  King  v.  Wylee.)  In  the  case  of 
Gibson  v.  Hunter,  (2  Hen.  Black.  288.)  which  was  on  a  bill 
of  exchange,  drawn  by  A.  upon  B.  payable  to  a  fictitious 
person,  evidence  was  admitted  of  irregular  and  suspicious 
transactions  and  circumstances  relating  to  other  bills  drawn  by 
A.  on  B.  payable  to  fictitious  payees,  and  accepted  by  B.,  in 
order  to  draw  an  inference  that  B.t  at  the  time,  knew  the  payee 
to  be  fictitious,  or  that,  by  having  given  a  general  authority  to 
draw  such  bills,  he  had  also  authorized  the  drawing  of  the  bill 
in  question,  though  none  of  the  transactions  or  circumstances 
had  an  apparent  relation  to  the  bill  on  which  the  action  was 
brought.  It  is  true,  the  general  character  of  the  party  is  not 
to  be  attacked  by  evidence  in  this  way,  but  that  was  not  the 
case.  The  evidence  was  introduced  to  show,  from  the  conduct 
of  the  defendant  and  his  connection  with  Le  Blanc,  an  in- 
tention to  deceive  and  defraud  the  plaintiff.  The  fact  in  issue 
is  not  proved  by  this  evidence,  but  it  serves  to  show  the  quo 
animo,  the  knowledge  or  intention  of  the  party,  from  which 
every  reasonable  mind  may  infer  the  fraud  or  criminality. 

The  objection,  that  the  verdict  was  against  evidence,  is  ad- 
dressed to  the  sound  discretion  of  the  court,  which  will  clnrive 
little  aid  from  the  comments  of  counsel 

Per  Curiam.  The  action  is  clearly  maintainable.  As  fraud 
would  vitiate  and  avoid  the  sale,  it  was  competent  for  the 
plaintiff  to  go  into  evidence  of  the  fraud.  The  question  was, 
under  what  circumstances,  and  with  what  intention,  the  defend- 
ant acquired  the  possession  of  the  property ;  or,  in  other  words, 
whether   the   property  passed  from   the   plaintiff.     For   this 

purpose  the   evidence  was   admissible.     It  is  not   pretended 
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that  it  would  not  be  good  evidence  against  Le  Blanc;  and  if  KEW-york 
bo,  it  was  admissible  to  show  that  the  defendant  was  connected  JJJ^J^^L/ 
with  him  in  the  transaction,  and  privy  to  the  fraud ;  and  there-  Hyatt  . 
fore  had  no  right  to  the  property  of  which  he  had  thus  obtained  w*OD 
the  possession.  As  to  this  being  a  verdict  *against  evidence,  r  #  ^qq  , 
it    would,  perhaps,  be  enough  to  say,  that  the  judge,  before       *•  ■■ 

mt horn  the  cause  was  tried,  was  satisfied  with  it ;  but  it  appears 
to  us,  that  the  verdict  is  well  supported  by  the  evidence. 

We  are,  therefore,  of  opinion,  that  the  plaintiff  must  have 
judgment. 

Rule  refused. 


Hyatt  against  Wood. 

THIS  was  an  action  of  trespass,  assault  and  battery.  The  In  an  action  of 
cause  was  tried  at  the  Seneca  circuit,  the  22d  June,  1807,  before  £?ry;  wn^re  the 
Mr,  Justice  Tompkins.  "\jury       wa 

The  plaintiff  and  the  defendant  were  in  a  meadow,  which  j^ngifound  a 
^a.ch  claimed  as  his  own,  and  each  ordered  the  other  to  go  out,  X6^*?  for  **• 
when  the  defendant  struck  the  plaintiff  with  a  stick,  and  a  new" trial'  was 

scuffle  ensued.  refiJfed'dinnot" 

It  was  proved  that  one  Green  had  executed  a  deed  to  the  the  misdirection 
defendant,  for  lot  No.  80,  in  Junius,  including  the  meadow  of  the  judge,  (a  i 
where  the  trespass  was  committed,  and  that  he  surrendered  the 
possession  to  the  defendant  on  the  1st  March,  1805.  It  ap- 
peared that  Green  had  held  the  lot  under  a  lease,  and  that  the 
plaintiff  had  occupied  a  dwelling-house  in  which  Green  had 
lived,  during  the  months  of  March,  April  and  May,  1805,  and 
Until  the  commencement  of  this  suit. 

It  also  appeared  that  Green  had  left  the  house  in  February, 
^805,  and  that  the  defendant  had  put  up  some  fences,  and 
Exercised  other  acts  of  ownership. 

The  judge  charged  the  jury,  that  if,  at  the  time  of  the  assault 
and  battery,  the  defendant  had  not  only  the  right  of  possession, 
hut  the  actual  possession  of  the  lot,  on  which  the  assault  was 
committed,  the  defendant  was  justified  in  using  as  much  force 
&s  was  necessary,  to  prevent  the  plaintiff  from  trespassing  upon 
"ini,  and  if  the  force  or  violence  used,  was  no  more  than  was 
necessary  for  that  *purpose,  they  ought  to  find  a  verdict  for  [  *  240  ] 
the  defendant ;  that,  in  his  opinion,  the  defendant  had  the 
tight  of  possession,  but  not  the  actual  possession,  which  by  the 
evfaence  appeared  to  be  in  the  plaintiff,  though  without  the 

!*(*)  See  the  remarks  upon  this  case,  5  Wend.  Rep.  586,  587.    See  also  FttUr  v. 
'"ypfe,  8  Johns.  Rep.  369.     Cody  v.  Fairchild,  18  Johns.  129. 
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NEW- YORK,  assent  or  privity  of  the  defendant)  and  under  a  claim  of  titlo 
J^^^y  adverse  to  his  ;  that  the  fact  of  the  right  of  property  and  title 
Hyatt       of  the  defendant,  under  such  circumstances,  was  sufficient  to 
Wood        justify  him  in  entering  upon  the  possession  of  the  plaintiff,  and 
using  such  force  as  was  necessary  to  expel  the  plaintiff. 
The  jury,  accordingly,  found  a  verdict  for  the  defendant. 
A  motion  was  make  to  set  aside  the  verdict  for  the  misdirec- 
tion of  the  judge. 

Hopkins,  for  the  plaintiff.  The  pleadings  in  this  case  are 
not  stated,  but  it  will  be  enough  to  show  that  the  jury  were 
misdirected.  It  is  not  denied  that  a  person,  having  a  right  of 
entry,  may  enter  on  land  to  preserve  his  right ;  but  he  can- 
not enter  on  the  peaceable  possession  of  another,  and  turn 
him  out. 

Kent,  Ch.  J.  I  do  not  suppose  that  the  defendant's  counsel 
will  contend  for  such  a  doctrine. 

Spencer,  J.  The  damages  appear  to  have  been  trifling, 
and  this  court  have  decided,  that  where  a  cause  is  of  a  trivial 
nature,  a  new  trial  will  not  be  granted,  merely  for  the  misdirec- 
tion of  the  judge. 

Hopkins.  Here  the  jury  have  been  prevented,  by  the  direc- 
tion of  the  judge,  from  saying  whether  the  damages  were  great 
or  small.  In  a  case  of  tort,  the  court  will  not  presume  what 
the  damages  were.  Besides,  it  is  apparent  from  the  case,  that 
the  peaceable  possession  of  the  freehold,  on  which  its  value  may 
depend,  was  the  matter  principally  in  question,  and  the 
damages,  therefore,  would  probably  have  been  considerable. 

Biker,  contra,  was  stopped  by  the  court. 

Per  Curiam,  If  this  had  been  an  action  quart  clausum 
fregit,  in  which  the  right  to  the  freehold  came  in  the  question, 
[  *  24 1  ]  *there  might  be  some  reason  for  granting  a  new  trial.  But  for 
an  assault,  by  which  the  party  has  sustained  little  or  no  injury, 
there  seems  to  be  no  sufficient  ground  for  the  court  to  interfere. 
It  has  frequently  been  decided  in  this  court,  that  in  cases  where 
the  damages  are  trifling,  a  new  trial  will  not  be  granted  after  a 
verdict  for  the  defendant,  merely  to  give  the  plaintiff  an  oppor- 
tunity to  recover  nominal  damages,  and  when  no  end  of  justice 
is  to  be  attained  by  it,  though  there  may  have  been  a  misdirec- 
tion of  the  judge.  (Goodrich  v.  Walker,  January  term,  1800. 
Brdntingham  v.  Fay,  April  term,  1800.  Malin  v.  Brown, 
January  term,  1803.)  The  principle  stated  by  the  judge  in 
this  case  was  incorrect ;  but  the  action  is  of  too  little  importance 
to  grant  a  new  trial  merely  for  that  reason.  The  plaintiff  may 
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discontinue  without  paying  costs,  provided  no  other  suit  be  NEW- York 

brought  for  the  same  cause.  ^^J^t,. 

Rule  refused,  (o)  crugek 


(a)  See  2  Tidd,  K.  B.  Prac.  (2d  ed.  812.)  In  Wilson  v.  Rastall,  (4  Term,  753.) 
Lord  Kenyon  said,  "  There  is  noi  a  single  instance  where  a  new  trial  has  been  refused  in 
a  case  where  the  verdict  has  proceeded  on  the  mistake  of  the  iudge.  Where,  indeed,  the 
jury  have  formed  an  opinion  upon  the  whole  case,  no  new  trial  in  a  penal  action  has  been 
granted,  though  the  jury  have  drawn  a  wrong  conclusion  :  So,  too,  in  ordinary,  where  the 
aamages  are  small,  and  the  question  too  inconsiderable  to  be  re-tried,  the  court  have 
frequently  refused  to  send  the  case  back  to  another  jury.  But  wherever  a  mistake  of  the 
judge  has  crept  in,  and  swayed  the  opinion  of  the  jury,  I  do  not  recollect  a  single  case  in 
which  the  court  have  ever  refused  to  grant  a  new  trial.** 


v. 
Croppy 


*Cruger  against  CrOpsey.  [ #  242  ] 

THIS  was  an  action  of  assumpsit  on  a  promissory  note  made  A  plea  pmWar- 
by  the  defendant  to  the  plaintiff.  The  declaration  was  filed  as  of  T*teZ7e, 
May  term,  1806,  to  which  the  defendant  pleaded  non  assumpsit,  under  the  insoi- 
Continuances  were  entered  to  August  and  November  term,  1806,  generanyS,tathaSt 
when  the  defendant  put  in  a  plea  puis  darrein  continuance,  as  the   deiendant, 
follows,  to  wit :  "  And  the  said  defendant  comes  and  says,  that  the  vSe?tor°and 
said  plaintiff  ought  not  further  to  maintain  his  said  action  against  having    in   all 
the  said  defendant,  because  he  says,  that  since  the  last  contin-  ed^^dir'ec- 
uance  of  the  plea  between  them,  to  wit,  after  the  first  Monday  tiousofthe  act, 
in  August,  1806,  from  which  day  the  said  parties  were  last  SereoPf"nnsuch 
continued  here  to  the  second  Monday  of  November,  to  wit,  on  a  day,  obtained 
the  8th  day  of  November,  in  the  year  last  aforesaid,  at  the  city  &sc.jsbad??he 
of  New-York,  he,  the  said  defendant,  being  then  an  insolvent  discharge,     at 
debtor,  and  having  conformed  in  all  things  to  the  directions  of  bT^et°forth  in 
the  act  of  the  legislature  of  the  state  of  New-York,  entitled  the  plea. 
'An  act  for  giving  relief  in  cases  of  insolvency,  passed  the 
third  day  of  April,  1801  ;'  by  virtue  of  the  said  act,  did  obtain, 
by  order  of  the  honorable  Brockholst  Livingston,  Esquire,  one 
°f  the  justices  of  the  Supreme  Court  of  Judicature  of  the  state 
of  New-York,  in  pursuance   thereof,  a  discharge  from  all  the 
debts  due  by  him,  the  said  defendant,  on  the  8th  day  of  November, 
1806,  and  contracted  for  before  that  time,  though  payable 
Bernards,  as  in  and  by  the  said  discharge,  under  the  hand  and 
seal  of  the  said  Brockholst  Livingston,  relation  thereto  being 
had,  will  more  fully  appear ;  and  the  said  defendant  avers  that 
Ae  promise  and  undertaking,  in  the  bill  of  the  said  plaintiff 
mentioned,  was  made  before  the  eighth  of  November,  1806,  to 
jrit,  on  the  day  and  year  in  the  said  bill  mentioned,  and  this  he 
w  ready  to  verify,  wherefore  he  prays  judgment,"  &c.     To 
this  plea  there  was  a  special  demurrer  and  joinder.     The  causes 
°f  demurrer  assigned  were,  1 .  That  there  was  no  profert  or 
*oyer  given  of  the  discharge.     2.  That  it  did  not  aver  that  the       [  *  24-  I 
rge  was  granted  by  the  justice,  nor  that  the  judge  or 
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Fink 

v. 

Rbyden. 


new- york,  justice  was  authorized  to  grant  the  same,  nor  did  it  show  or  s 
i^s~^,  forth  how,  or  in  what  manner  the  defendant  had  conformed 
all  things  to  the  act,  nor  did  it  appear  from  the  said  plea  that 
had  conformed  to  the  act,  nor  that  it  had  been  so  determined, 
that  it  so  appeared  to  the  judge.     3.  That  the  plea  ought  to  ha 
set  forth  the  discharge  or  the  contents  thereof. 

/.  Badcliff,  in  support  of  the  demurrer.  In  the  case 
Service  v.  Heermance,  (1  Johns.  91.)  the  discharge  of  the  ins 
vent,  which  recited  all  the  proceedings  in  relation  to  the  ins 
vent,  was  set  forth  verbatim,  which  seems  to  be  the  least  t 
the  court  will  require.  In  the  present  case,  there  is  a  m 
reference  to  the  discharge.  As  it  was  an  instrument  under 
there  ought,  at  least,  to  have  been  a  profert  of  it. 

Baldwin,  contra.  A  profert  cannot  be  necessary  in  a  c 
like  the  present.  It  is  required  only  where  there  is  a  deed 
ecuted  by  the  party,  of  which  a  profert  is  made,  in  order  t 
it  may  be  seen. to  be  the  same  deed.  A  profert  would  not 
the  plaintiff,  who  might  have  replied  that  there  was  no  sa 
discharge.  The  substance  of  the  discharge  is  set  forth  ;  it  is 
the  nature  of  a  release,  and  you  need  not  set  forth  a  relets 
verbatim ;  it  is  enough  to  state  it  substantially.  Again,  the  d 
charge  is  a  matter  of  record,  to  which  the  plaintiff  may  reso 
so  there  was  no  necessity  of  setting  it  forth  verbatim  in  the  pi 

Per  Curiam.    The  plea  is  clearly  bad ;  but  the  defendant 
leave  to  amend  on  payment  of  costs. 

Judgment  for  plaintiff^ 


[  *  244  ] 

Thursday, 
May  5th. 

Where  a  mo- 
tion is  made  to 
set  aside  an  in- 
auest  taken  by 
default,  the  af- 
fidavit must 
state,  that  an  in- 
quest was  taken 
by  default  in  the 
cause.  Where 
an  attorney  mis- 
apprehends the 
rule  of  practice, 
the  court  will 
permit  him  to 
give  new  notice 
of  a  motion  for 
i  subsequent 
day  in  term,  on 
new  affidavits. 


f 


*Fink  against  Bryden. 

JOHNSON,  for  the  defendant,  moved  to  set  aside  the  i 
quest  taken  by  default  in  this  cause,  on  the  usual  affidavit 
merits.  He  produced  a  certificate  of  the  clerk  of  the  sittings,  tha  l 
the  inquest  had  been  taken  by  default,  out  of  its  order  on  th^^ 
calendar  of  causes. 

Slosson,  contra,  objected,  that  no  copy  of  the  certificate  o: 
the  clerk  had  been  served  on  the  plaintiff,  and  that  the  affi? 
davit  did  not  state  that  an  inquest  had  been  taken  by  default, 
nor  that  it  was  taken  out  of  its  o-4er  on  the  calendar. 

Johnson,  in  reply,  observed,  that  the  notice  of  the  motion  to 
the  plaintiffs  attorney,  was  to  set  aside  the  inquest  taken  by  de- 
fault in  the  cause ;  that  the  plaintiffs  attorney  must  know  that 
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it  was  taken  out  of  its  order,  and  that  the  certificate  was  merely  NEW- York, 
to  satisfy  the  court  as  to  that  fact.  .  May' 1808* 

FiNK,jun. 

Per  Curimtu  The  affidavit  of  the  defendant  ought  to  state,  n  v. 
that  an  inquest  was  taken  by  default  in  the  cause.  The  cer- 
tificate of  the  clerk  cannot  be  received,  unless  a  copy  of  it  has 
been  served  on  the  opposite  attorney.  But  as  there  appears  to 
have  been  some  misapprehension  by  the  attorney  for  the  defend- 
ant, as  to  the  practice,  he  may  give  new  notice,  and  make  his 
application  again  at  the  last  non-enumerated  day  in  this  term. 

N.  B.  The  application  was  renewed,  on  the  last  non-enu- 
merated day,  on  a  new  affidavit,  upon  which  the  court  granted 
the  rule. 

Rule  granted. 


*Fink,  jun.  against  Bryden.  [  *  245  ] 

JOHNSON,  for  the  defendant,  moved  to  set  aside  the  in- 
quest taken  in  this  cause,  on  an  affidavit  of  the  defendant,  that  Where  the  de- 
the  inquest  was  for  more  than  was  due  to  the  plaintiff,  and  that  ^avit  °n  of 
the  defendant  had  a  good,  legal  and  substantial  defence  on  the  merits,  to    set 
merits.  tS&T&T 

fault, stated  also 

R.  Bogardus,  contra,  objected  that  the  affidavit  was  defec-  JJ^J  ^en^ro) 
tive  in  the  same  points  as  were  mentioned  in  the  preceding  more  than  was 
cause  ;  and  that  the  defendant  had  assigned  a  reason  for  swear-  f"^fnAli?f°?r 

i    /»  i  i  lit  ii  posite  party  oi^ 

ing  to  a  defence,  that  more  damages  had  been  assessed  than  fered  to  relin- 
vvere  really  due,  which  he  said  could  only  be  a  few  cents  in  the  JJJJh  JJ^^Jl 
calculation  of  interest ;  and  he  offered  to  remit  whatever  had  refused  the  mo- 
been  included  more  than  was  due.  {j^"'  defeiSnt 

until    a    subse- 

Per  Curiam.     For  the  reason  assigned  in  the  former  cause,  ?"J*°l  ?*y   ™ 

/»  .  ii  term,     to    pro- 

the  defendant  may  renew  his  application  on  the  last  non-enu-  duce  a  further 
merated  day,  and  by  a  new  affidavit  can  explain  whether  the  SiaiJflVthe10 for3 
cause  stated  is  the  sole  ground  of  his  affidavit  of  merits.  mer,  as  to  his 

defence  on  the 
iii  i»        •  merits;  and  on 

On  the  last  non-enumerated  day,  the  application  was  re-  such  further affi- 
newed,  on  an  affidavit  stating,  that  an  inquest  had  been  taken  ^  wasffrant- 
by  default  in  the  cause,  and  out  of  its  order  on  the  calendar,  ed. 
and  the  usual  affidavit  of  merits.     But  the  court  said,  that  it 
was  insufficient,  as  the  defendant  was  required  to  explain  the 
ground  of  his  defence ;  but  they  would  give  further  time  for 
that  purpose  before  the  rising  of  the  court.     The  defendant 
afterwards  produced  a  further  affidavit  explaining  the  grounds 
of  his  defence,  which  the  court  said  was  sufficient,  and  there- 
upon granted  the  motion. 

Rule  granted. 
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carmer         *Carmer  against  Weeks  and  Tompkins,  Bail  of 

Weeks.  oTAGG. 

There  need  not      J%  STRONG  moved  to  set  aside  the  proceedings  against 

be    cx&hb    davs  «      . 

between      the  the  defendants  in  this  cause,  for  irregularity.     He  read  an  affi- 
u>$te  and  return  davit,  stating  that  the  judgment  in  the  original  cause  was  en- 
charge      bail,  tered  on  the  6th  day  of  February  last,  that  a  ca.  sa.  was  issued 
where  the  pro-  on  |ne  same  day,  tested  the  4th  day  of  February,  which  was 
b™rig™aTwrit.  the  fourth  day  of  the  term,  and  returnable  on  the  llth.     On 
the  1 2th  of  February,  the  ca.  sa.  was  returned  non  est  inventus. 
It  did  not  appear  how  long  it  had  lain  in  the  sheriff's  office. 
A  capias  ad  respondendum  against  the  defendants,  as  bail,  was 
served  on  the  13th  of  February,  (the  last  day  of  the  term,)  in 
the  afternoon,  after  the  clerk's  office  was  shut,  so  that  the  prin- 
cipal could  not  be  surrendered  on  that  day.     The  proceedings 
were  afterwards  stayed  by  an  order  of  a  judge,  until  the  second 
Monday  of  this  term. 

The  counsel  contended,  that  by  the  act  concerning  writs  of 
error,  &c.  (Rev.  Laws,  v.  1.  p.  200.  §  6.)  in  all  proceedings 
by  original,  there  must  be  15  days  between  the  teste  and  return 
of  the  ca.  sa. ;  or  if  the  proceedings  are  by  bill,  according  to  the 
English  practice,  there  should  be  8  days  between  the  teste  and 
return.  He  cited  1  Sell  Prac.  550.  Salk.  601,  602.  Ld. 
Raym.  1177.     1  Black.  Rep.  74. 

D.  B.  Ogden,  contra.  This  point  was  expressly  decided  in 
the  case  of  Cook  and  others  v.  Campbell  fy  Lorraine.  (3 
Caines,  322.) 

Kent,  Ch.  J.     Though  the  court  in  that  case  intimated  the 
opinion  stated,  yet  it  was  reconsidered  on  a  further  argument 
the  next  day,  and  the  point  was  not  finally  decided.     The 
question  is  still  open. 
■  *  •  • « 

v  Ogden.     The  only  question  is  whether  the  English  rule  of 

practice  as  to  15  or  8  days  between  the  teste  and  return  of  a 
ca.  sa.  to  charge  bail,  is  to  be  adopted.  In  the  present  case, 
the  proceedings  were  by  bill. 

[  *  247  ]  *Per  Curiam.     There  is  no  rule  of  practice  established  in 

this  court,  requiring  eight  days  between  the  teste  and  return 
of  a  ca.  sa.,  nor  do  we  see  any  reason  which  should  render  such 
a  rule  necessary. 

Rule  refused. 
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Devoy  a&ainst  Boyer.  mercer 

°  v. 

Satre. 

Where  there 


THERE  were  three  suits  between  the  plaintiff  and  the  de 


fendant  in  this  court.     The  first  was  on  a  promissory  note,  in  we>e  thrte  suS 

which  the  plaintiff  recovered  damages.     The  second  was  on  a  between      the 

contract,  in  which  the  plaintiff  also  recovered  damages.     In  the  i^the  p)a?S 

third  suit,  there  was  a  verdict  for  the  defendant.  recovered     a- 

gainst   the    de- 

m  lend  ant  in  two 

J.  Strong,  for  the  defendant,  now  moved  to  set  off  the  entire  of  them,   and 

damages  recovered  by  the  defendant  in  the  last  suit  against  the  affainst^^Uie 

amount  recovered  in  the  two  other  suits.     He  stated  that  the  plaintiff  in  the 

defendant  was  insolvent.  ^etvted 

in  the  Jast  suit, 

J>.  B.  Ogden,  contra,  said,  that  the  plaintiff  had  no  objection  ^ej£]a£ d  £ 

to  the  set-off,  provided  the  costs  of  suit  in  the  two  first  causes  gainst  the  two 

___          v\n\A  other  suits,  but 

were  paid.  not  againsl  the 


Per  Curiam.  The  costs  of  the  attorney  for  the  plaintiff  in 
the  two  first  suits  must  be  paid ;  he  has  a  lien  for  them,  which 
ought  not  to  be  affected  by  the  set-off.  It  was  so  decided  in 
t*ie  case  of  Cole  v.  Grant,  (2  Caines,  105.)  and  that  must  gov- 
«**n  our  decision  in  the  present  case. 

(a)  See  Sinuon  v.  Hart,  15  Johns.  70 


costs,  (a) 


*Mercer  against  Sayre,  impleaded  with  Toler.  [*248] 

J).  B.  OGDEN,  in  behalf  of  the  plaintiff,  moved  that  the  when  the  de- 
defendant  deliver  to  the  plaintiff's  attorney,  the  particulars  in  {J^^/^Sd 
Writing  of  the  matters  mentioned  in  the  notice  of  set-off  ac-  gives  notice  of 
company ing  his  plea.  iTSSS'S 

This  was  an  action  of  assumpsit,  to  which  the  defendant  goods  sold  anl 
pleaded  non  assumpsit  and  payment,  and  gave  notice  that  he  j!y !  p^'  &°c! 
'**  tended  to  set  off,  at  the  trial,  several  large  sums  of  money  the  piaintirV 
^Ue  to  him  for  goods  sold  and  delivered,  work  and  labor,  money  jjjjjf  to  ^"-2 
had  and  received,  paid,  laid  out,  &c.  in  general  terms.  and  deliver  the 

To  show  the  English  practice  on  this  subject,  he  cited  Tidd,  f^i™.    *d 

V&d  «(Z.)  508 511.  where  the' par- 

ticulars of    the 
I>  7  ,     •  ,  .  plaintiff's      de- 

Baldwin,  contra,  objected,  that  this  was  an  attempt  to  in-  mand  are  not 

taoduce  a  new  point  of  practice,  which  would  prove  extremely  decimation"  the 

^convenient,  as  the  party  would  be  bound  by  the  precise  par-  defendant  may 

Oculars  delivered,  and  any  variation  would  expose  the  plaintiff  srSre,heimpa£ 

°n  the  one  hand  to  be  nonsuited,  and  the  defendant  on  the  ticuiars. 


Rl^EF. 
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NEW- YORK,  other,  in  case  of  a  set-off,  to  be  defeated.     (3  Burrow,  1390.) 
^^^^  It  might  also  be  abused  for  the  mere  purpose  of  delay. 

Quin 

v-  Per  Curiam.     We  have  formerly  decided,  that  the  defendant 

had  a  right  to  call  on  the  plaintiff  for  the  particulars  of  his  de- 
mand, where  they  are  not  disclosed  in  his  declaration.  Equal 
justice  seems  to  require  that  the  plaintiff,  also,  should  be  al- 
lowed to  demand  of  the  defendant,  the  particulars  of  hj£  set- 
off, when  they  are  not  specified  in  the  notice.  The  plaintiff 
may  take  his  rule,  that  the  defendant  deliver  to  the  plaintiff's 
attorney,  an  account  in  writing  of  the  particulars  of  his  set- 
off, within  twenty  days,  or  that,  in  default  thereof,  he  be  pre- 
cluded from  giving  evidence  at  the  trial  in  support  of  the  same. 

Rule  granted. 


[*249]  *Phcenix,  Administrator,  against  Hill. 

Where  an  ex-  THIS  was  an  action  brought  on  a  decree  of  a  court  in  Scot- 
ministrator  *  land.  The  writ  was  returned  at  the  November  term,  in  1806,  and 
brings  a  wrong  the  defendant  was  discharged  on  common  bail,  the  plaintiff  not 
fake^th/ court  being  able  to  show  a  sufficient  cause  of  action.  A  rule  was 
win  allow  him  afterwards  entered  for  the  plaintiff  to  declare,  and  he  now  ap- 
wUhoutC°co«t*  plied  for  leave  to  discontinue  without  payment  of  costs. 
(«) 

Per  Curiam.  There  is  no  evidence  that  the  administrator, 
knowingly,  brought  a  wrong  action,  and  we  are  not  to  presume 
it.  We  are,  therefore,  of  opinion  that  he  ougnt  to  be  allowed 
to  discontinue  without  the  payment  of  costs. 


Rule  granted 


(a)  Morse  v.  JUPCoy,  4  Cow.  Rep.  551. 


Quin  against  Riley. 

Counier-affida-  C  OLDEN,  for  the  defendant,  moved  to  set  aside  the  in- 
reaH  a^to  the  quest  taken  in  this  cause,  on  the  usual  affidavit  of  merits.  He 
sufficiency  of  an  also  rea(j  an  affidavit,  explaining  the  reason  why  a  notice  of 
^n«no?iwnof  the  application  for  the  first  day  of  the  term  had  not  been  given. 

a  motion  for  the 

tem.  day    °f       T.  A.  Emmet,  contra,  offered  a  counter-affidavit  as  to  the 
reasons  assigned  for  not  making  the  application  earlier. 
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Colden  objected,  that  by  the  practice  of  the  court,  no  counter  new  york. 
affidavits  could  be  received :  *£'  l**- 


But  the  court  said,  that  the  rule  about  counter  affidavits  ap- 
plied only  to  the  question  of  a  defence  on  the  merits,  and  not 
as  to  the  sufficiency  of  the  excuse  for  not  giving  notice  of  the 
application  for  the  first  day  of  the  term. 

Emmet  then  read  the  counter  affidavit. 

Per  Curiam,  We  think  the  excuse  was  sufficient.  The 
defendant  must  take  his  rule. 

Rule  granted. 


Kleeckk 

V. 

Styles. 


*Hewitt  against  Fitch.  [  *  250  J 

HOPKINS,  for  the  defendant,  moved  to  set  aside  a  judg-  £n j^tojjy 
ment  which  had  been  entered  upon  a  warrant  of  attorney,  on  ry,  on  a  iudg- 
the  ground  of  usury,  which  was  disclosed  in  the  defendant's  ™enl»  a^!ard"Jf 

affidavit.  unless  the  usu- 

ry   be    deuL  .. 

Edwards,  contra,  said,  that  the  proper  course  was  to  award  put  in  doubt 
an  issue  to  try  the  fact  of  usury.     {Starr  v.  Schuyler,  ante, 
139.)     He  offered  no  counter  affidavit. 

Per  Curiam.  When  the  fact  is  put  in  doubt,  we  award  an 
issue,  which  is  merely  to  inform  the  conscience  of  the  court. 
But  where  the  usury  is  not  denied,  nor  any  doubt  suggested, 
there  can  be  no  occasion  for  that  proceeding. 

Rule  granted. 


Kleecke  against  Styles. 

FISK,  for  the  defendant,  moved  to  set  aside  the  default  and  where  the  copy 

it         1  A  i*  •      4.L*  r  1      *a  1 1      of  the  declara 

all  subsequent  proceedings  in  this  cause,  tor  irregularity  He  tion  and  notice 
read  an  affidavit  stating,  that  on  the  7th  March  last,  the  de-  to  piead  °'e 
fendant's  attorney  gave  due  notice  of  his  being  retained  as  at-  dTfendant°nper- 
torney  for  the  defendant,  and  also  a  notice  that  special  bail  had  sonaiiy,  and  he 
been  put  in,  and  that  the  bail-piece  was  filed  in  the  clerk's  pioyTln  Sattor 
Dffice  at  Albany,  on  the  4th  March.  nejr,  who  gives 

*  notice  of  his  re- 

tainer, the  der- 

D.  B.  Ogden,  contra,  read  an  affidavit,  that  a  copy  of  the  laration      and 

need    not      be 
served  de  novo  on  the  attorney  j  but  he  must  plead  in 20  days  after  the  service  of  the  first  notice. 

Vol.  III.  25  193 


250  CASES  IN  THE  SUPREME  COURT 

new- york,  declaration,  with  notice  of  a  rule  to  plead,  was  served  on  the 

^^^^y  defendant  personally,  on  the  4th  day  of  February,  before  any 

Biays        notice  of  a  retainer  by  the  defendant's  attorney,  and  that  the 

Merri'hew    default  was  regularly  entered,  after  the  expiration  of  tbe  20 

days. 

Per  Curiam.  Where  a  copy  of  the  declaration  and  notice 
of  the  rule  to  plead,  have  been  served  on  the  defendant  per- 
sonally, and  the  plaintiff's  attorney,  afterwards,  receives  notice 
of  a  retainer  from  an  attorney  for  the  defendant,  he  need  not 
serve  a  copy  of  the  declaration,  or  notice  of  the  rule  to  plead, 
I  *  251  ]  de  novo,  on  the  defendant's  attorney ;  *but  the  defendant  is 
bound  to  plead  in  20  days  from  the  first  notice.  It  was  so 
decided  in  July  term,  1802,  in  the  case  of  Hallett  v.  Moore, 
and  which  was  a  case  of  bail.  It  is  otherwise,  where  the  ser- 
vice of  the  declaration  and  notice  is  by  putting  them  up  in 
the  clerk's  office.     (See  the  5th  rule  of  April  term,  1796.) 

Rule  refused. 


Biays  against  Merrihew. 

Objections  to  HOPKINS  moved  for  a  commission  to  take  the  examina- 
n^eTTo^lSce  tion  °f  witnesses,  in  this  cause,  residing  at  Baltimore.  The 
the  examination  commissioners  were  named  in  the  notice. 

of       witnesses 
abroad  will  not 

be  received  Jt  Radcliff,  contra,  suggested  that  one  of  the  commissioners 
ffesUonT"5  Sbut  named,  was  an  agent  of  the  plaintiff,  and  might  be  so  for  in- 
here must  be  terested  as  to  render  him  unfit  to  be  a  commissioner. 

an  affidavit  of 
the  grounds  of 

objection.  Per  Curiam.     The  court  will  not  receive  the  objection,  on  a 

mere  suggestion  of  counsel.  You  must  produce  an  affidavit 
to  satisfy  the  court,  that  there  are  reasons  for  believing  that 
either  of  the  commissioners  will  not  be  disinterested  or  im- 
partial. 

Rule  granted. 
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*H  ackley,  Survivor,  &c,  against  Hastie  and  Patrick.      Oakley 

Steddiford. 

tVELLS,  in  behalf  of  the  defendants,  moved  to  set  aside  . 

the  verdict  given  for  the  plaintiff  in  this  cause,  for  irregularity.  a  payout  with 
He  read  an  affidavit,  stating  that  at  the  trial  of  the  cause,  the  them,  when  they 
jury,  when  they  went  out  to  consider  of  the  verdict,  took  with  their  Verdict" 
them  a  commission  for  the  examination  of  certain  witnesses,  ba\  never  '<>ok 
with  the  interrogatories  and  depositions  annexed,  a  paper  at-  win' not  be  set 
tached  to  which  had  been  read  in  evidence  on  the  trial  of  the  Mide  °»  th»* 
cause,  and  that  no  consent  of  the  counsel  was  given  for  the  accouaU  *a' 
purpose.     He  cited  Cro.  Eliz.  189.     1  Sid.  235. 

Colden,  contra,  read  the  affidavits  of  three  of  the  jurors,  who 
tried  the  cause,  that  the  papers  mentioned  were  not  read  by 
the  jury  ;  and  that  the  only  question  on  which  they  had  any 
doubt,  was  relative  to  a  set-off  of  a  sum  due  to  Hastie  alone. 
He  cited  Trials  per  pais,  248.  257.  Viner,  Trial,  472.  Bui- 
ler's  iV.  P.  308. 

Per  Curiam.  The  decisions  on  this  subject  to  be  found  in 
the  books  are  contradictory.  Some  of  the  ancient  cases  are 
very  strict ;  but  of  late  years,  courts  have  been  inclined  to  he 
less  rigid,  and  to  decide  according  to  the  real  justice  of  the 
case.  If  the  jury  have  never  looked  at  the  papers,  nor  have 
been  influenced  by  them,  there  can  be  no  just  cause  for  setting 
aside  the  verdict.  This  is  very  different  from  the  case  of  Met- 
calf  v.  Deane,  cited  from  Croke,  where  one  of  the  witnesses 
recited  his  evidence  to  the  jury,  after  they  had  retired  to  con- 
sider of  their  verdict. 

Rule  refused. 

{«)  17  Johns.  323.  Smith  v.  Thompson,  1  CW.  Rep.  231 ,  and  the  reporter's  note. 


*Oakley  against  Steddiford  and  Marschalk.         [*253] 

THE  defendants  in  this  cause  pleaded  separately,  and  an  in-  On  a  motion  t» 
quest  was  taken  by  default  against  both  of  them  at  the  last  sit-  8ue^bdedTfauit 

ting8  in  New-  York.  against  two  de- 

fendants,    one 

Wells,  in  behalf  of  Marschalk,  now  moved  to  set  aside  the  ousiy  been  dis- 
inquest.  He  read  an  affidavit  that  the  defendants  had  pleaded  ^jfj^t  M  ^ 
separately,  and  that  the  defendant  Marschalk  had  a  good  de-  court    refused 

the   rule   upon 

the      plaintiffs 

stipulating  to  enter  a  verdict  for  the  defendant  who  was  discharged,  &c* 
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NEW  York,  fence  on  the  merits.     It  appeared  that  he  had  been  regularly 
v*J^Jf^^  discharged  under  the  insolvent  act. 

Hack let 

v^w  R.  Bogardus,  contra,  offered  to  stipulate  not  to  proceed 

against  marschalk,  and  that  a  verdict  might  be  entered  for  him 
on  the  postca. 

Per  Curiam.  On  the  offer  of  the  plaintiff,  to  have  a  verdict 
entered  for  the  defendant  Marschalk,  we  sec  no  reason  for  set- 
ting aside  the  inquest,  as  he,  by  the  offer,  will  have  the  full 
benefit  of  his  discharge.  On  condition,  therefore,  that  the 
plaintiff  performs  his  stipulation  in  ten  days,  we  refuse  the  rule. 

Rule  refused. 


Hackley  against  Hastie  and  Patrick. 

Where  a  AFTER  a  verdict  for  the  plaintiff  in  this  cause,  at  the  last 
iMSebeen°rob-  sittings,  the  defendants  obtained  a  judge's  order  for  the  stay  of 
tained  to  stay  proceedings,  which  was  regularly  served  before  the  term.  The 
r°verdilctfSthe  plaintiffs  attorney,  notwithstanding  the  order,  filed  the  postea 
party  in  whose  on  the  fourth  day  of  term,  and  entered  a  rule  for  judgment, 

favor  the  ver-      •  •     o 
diet  was  given,  nisl9  *^C. 
may,  neverthe- 

mX'e?oT  judi^  Wells,  for  the  defendants,  now  moved  to  vacate  the  rule  en- 
ment  on  the  tered,  on  the  ground,  that  after  the  service  of  the  order  to  stay 
thertnextaterm   proceedings,  no  further  step  could  be  taken  in  the  cause. 

Colden,  contra.  The  entry  of  a  rule  nisi  was  regular.  It 
cannot  prejudice  the  defendants ;  for  no  judgment  is  entered 
up ;  and  in  case  the  verdict  is  set  aside,  the  rule  will  be  a  mere 
t  *  254  ]  nullity.  If  the  party  is  not  allowed  to  file  *his  postea,  and  enter 
the  rule  conditionally,  he  may  be  delayed  a  term  where  the 
motion  for  a  new, trial  is  decided  at  Albany,  or  so  late  in  term, 
that  there  is  not  time  for  the  rule  for  judgment  to  be  entered, 
or  to  expire. 

Per  Curiam.     The  entering  of  a  rule  nisi  for  judgment  can 
not  prejudice  the  defendant,  and  if  not  done  on  the  fourth  day 
of  term,  may  produce  inconvenience  to  the  plaintiff,  in  case  a 
new  trial  should  be  refused.     No  judgment  can  be  entered  up, 
until  the  motion  for  a  new  trial  is  decided. 

Rule  refused 

(a)  See  Moran  v.  Dawes.  4  Cow.  Rep.  22. 
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Livingston  against  The  Executors  of  Livingston. 


new- YORK, 

May,  1808. 

Livingston 

v. 
Livingston. 

THE  declaration  in  this  cause  contained  several  counts,  where  there 
The  first  was  a  special  count  for  a  legacy,  and  the  others  were  was  a  special 
the  usual  money  counts.  The  plaintiff  entered  an  interlocu-  l^ '  "money 
tory  judgment  for  want  of  a  plea,  and  damages  were  separately  counJ»  m a  Re- 
assessed on  each  count.  On  the  last  day  of  the  last  term,  a  a^eY^teriocw. 
motion  was  made  and  argued  in  arrest  of  judgment,  but  re-  J°rv  judgment 
mained  undecided  until  this  term,  when  judgment  was  arrested  ptes^llamLs& 
on  the  first  count.     (See  ante,  p.  189.)  ,were  separaV 

N  *  '  ly  assessed  on 

each  count,  and 

Hoffman,  for  the  defendants,  now  moved  to  set  aside  the  in-  judgment    was 
quisition  taken  on  all  the  other  counts,  and  for  leave  to  plead  firetScount°  the 
to  them.     He  read  an  affidavit,  stating  that  the  plaintiff  had  no  inquisition    on 
other  cause  of  action  against  the  defendants,  than  what  was  w»°set  uide, 
stated  in  the  first  count,  the  money  counts  being  added  as  and  the  defend- 
matter  of  course,  and  not  because  the  plaintiff  had  distinct  piead  °*  upon 
causes  of  action,  and  that  he  was  not  informed  that  damages  terms- 
were  separately  assessed  on  the  several  counts,  until  after  the 
last  term.     He  contended,  on  the  ground  of  merits,  and  of 
surprise,  and  as  this  was  a  case  of  executors,  one  of  whom  was 
absent  in  Europe  when  the  suit  was  commenced,  and  still  is 
absent,  that  the  inquest  ought  to  be  set  aside. 

E.  Williams  and  J.  Radcliff,  contra. 

*Per  Curiam.  The  defendants  may  take  their  rule  to  set  [ *  255  j 
aside  the  inquest,  on  the  following  terms :  to  pay  the  costs, 
not  to  plead  the  statute  of  limitations,  but  issuably,  and  to 
take  short  notice*  of  trial,  and  consent  that  the  venue  be 
changed  into  such  county  as  the  plaintiff  may  elect  for  the 
trial  of  the  cause. 

Rule  granted. 
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NEW- YORK, 

May,  1808. 

bukn       Bunn,  Survivor,  &c.  Assignee   of  Graham,  against 
Hon.  Hoyt,  Survivor,  &c. 

\  verdict  will  HIKER  moved  to  set  aside  the  verdict  in  this  cause  for 
on' theSegroIuKi  irregularity,  and  for  a  new  trial,  on  the  ground  of  material  evi- 
of  newly  dis-  dence  discovered  since  the  trial.  From  the  affidavits  which  were 
dence7 merely  read,  the  following  facts  appeared:  This  was  an  action  of  as- 
•o  give  the  par-  sumpsit  against  the  defendant,  as  the  agent  of  Graham  in  the 
mtyto  fmpefKh  sa'e  °f  a  sn*P-  The  cause  was  tried  at  the  last  sittings  in  New- 
the  credit  of  the  York,  before  Mr.  Chief  Justice  Kent. 

witaesses  sworn         After  ^  ch&rge  Qf  ^  j^^  ^  jury  ^^j  from   ^   ^ 

where  a  jury  to  consider  of  their  verdict,  and  after  being  together  several 
sealed'  verdict  hours,  they  separated,  and  the  next  morning  delivered  to  the 
to  the  court, aud  court  a  verdict  sealed  up  for  the  plaintiff.     When  the  verdict 
onebofQ5^dis-  was  read,  the  counsel  for  the  defendant  requested  that  the 
agrees  to   the  verdict  might  be  taken  by  the  polls,  and  one  of  the  jurors,  on 
Judgelmay  send  being  asked  whether  he  agreed  to  the  verdict  as  read,  said 
the   jury    out  that  he  could  not  agree  to  it ;  that  he  had  signed  the  sealed 
oftheir  verflct!  verdict  as  a  matter  of  accommodation,  but  he  thought  it  un- 
fa) conscientious,  and  could  not  assent  to  it.     The  judge  then 
directed   the  jury  to  retire,  and  reconsider  their  verdict,  to 
which   the  defendant's  counsel  objected;  but  the  jury  were 
sent  out,  and  after  being  absent  for  some  time,  they  gave  infor- 
mation to  the  court  that  they  could  not  agree  on  their  verdict, 
upon  which  they  were  informed,  by  the  direction  of  the  judge, 
that  they  must  agree.     After  having  been  out  several  hours, 
[  *  256  ]       #they  returned  with  a  verdict  for  the  plaintiff  for  the  same 
damages  as  before. 

The  newly  discovered  evidence  went  to  impeach  the  credit 
of  the  material  witness  for  the  plaintiff  on  the  trial. 

To  show  that  the  verdict  was  irregularly  taken,  the  counsel 
cited  Trials  per  pais,  249.  310.     2  SalJc.  645.     2  Tidd,  817. 

Hopkins  and  /.  Radcliff,  contra,  were  stopped  by  the  court, 
as  to  the  first  point.  As  to  the  other  ground,  they  observed, 
that  verdicts  were  never  set  aside,  merely  to  let  in  evidence  to 
impeach  the  testimony  given  at  the  first  trial.  It  should  be 
newly  discovered  evidence  of  some  material  fact  not  before 
shown  to  the  jury. 

Golden,  in  reply,  said,  that  though,  on  an  application  for  a 
new  trial,  you  cannot  object  to  the  competency  of  the  wit- 
nesses who  have  been  sworn  on  the  former  trial ;  yet  there  is 
no  reason  why  you  may  not  show,  by  newly  discovered  evi 
dence,  that  the  witnesses  swore  falsely. 

(a)  Douglass  v.  Tousey,  S  Wend.  Rep.  558. 
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Per  Curiam,     There  has  been  no  irregularity  shown  to  ren-  new- YORK, 
der it  proper  to  set  aside  the  verdict;  nor  does  the  affidavit     May,i808. 
of  newly  discovered  evidence  disclose  sufficient  to  support  the  V^HARRista^ 
application  for  a  new  trial.     A  verdict  is  never  set  aside  to  v. 

give  the  party  an  opportunity  of  impeaching  the  credit  of  wit-     ADSWORTH 
nesses  sworn  at  a  former  trial.     The  evidence  should  be  of 
some  material  fact,  which  would  induce  the  belief,  that  if 
proved  to  the  jury,  it  would  so  far  influence  their  minds,  as  to 
produce  a  different  verdict. 

Rule  refused. 


*Harris  against  Wadsworth.  [ #  257  ] 

THIS  was  an  action  of  covenant,  upon  a  covenant  of  seisin  Amendment  cf 
in  a  deed.  .  £*  ^if™*** 


P.  fV.  Radcliff,  for  the  plaintiff,  moved  to  amend  the 
declaration  in  ..his  cause,  by  adding  certain  words  mentioned 
in  the  notice,  and  also  a  new  and  distinct  count,  upon  the  cov- 
enant for  quiet  uijoyment,  contained  in  the  deed. 

Hopkins,  contia,  read  an  affidavit,  stating  that  pleas  were 
put  in,  in  September,  1806,  to  which  the  plaintiff  demurred, 
and  the  defendant  joined  in  demurrer  ;  that  the  demurrer  was 
noticed  for  argument  in  November  term,  1806,  at  which  term, 
on  notice  of  a  motion  to  that  purpose,  the  plaintiff,  by  leave 
of  the  court,  withdrew  the  demurrer,  on  payment  of  costs ; 
but  has  not  since  replied,  or  taken  any  step  in  the  cause, 
excepi  to  give  notice  of  the  present  motion.  He  cited  Sacked 
r.  Thompson,  (2  Johnson,  206.) 

*  _ ... 

Per  Curiam.     The  case  of  Sackett  v.  Thompson  was  much 

stronger  than  the  present.  The  court  have  a  liberal  discretion 
in  regard  to  amendments,  and  we  think  it  reasonable  in  this 
case,  that  the  motion  should  be  granted. 

Rule  granted. 

199 


by  adding- 
new  count, 
co von ant 


257  CASES  IN  THE  SUPREME  COURT    . 

NEW- YORK, 

May,  1808. 

Brig«  Rob  and  Neilson  against  Moffat. 

Briggs. 

Where  a  writ  ROOT,  for  the  defendant,  moved  to  set  aside  the  judg- 
was  served  on  ment  and  execution  in  this  cause,  for  irregularity.  He  read 
UkT  sherff  Te-  an  affidavit  stating  that  the  deputy  of  the  sheriff,  to  whom  the 
luracd  cepi  cor-  capias  ad  respondendum  was  directed  in  the  cause,  called  on 
tbepiaintiffpro-  ^e  defendant  on  the  Sunday  preceding  the  second  Monday 
f  *  258  I  °f  November  last,  and  asked  the  defendant  #whether  he  would 
cee<ied,  and  ob-  consent  to  a  service  of  the  writ  on  that  day,  which  was  ob- 
tained    judg-  iCcted  to ;  and  that  no  writ  was  served  on  the  defendant  before 

meat  by  default  J  _         \  .  __.  .  .  ,  _ 

and  execution,  or  after  that  day.     That  supposing  the  writ  would  of  course 
ihf  cn"!i order"  be  returned  non  est  inventus,  the  defendant  paid  no  further 

ed  all  the  pro-  .  .  i«  i    i        i  n  •• 

ceedings  to  be  attention  to  the  cause,  nor  did  he  know  of  any  proceedings 
set  aside,  with  untjj  jje  was  servec[  wjth  an  execution. 

costs,  on  condi- 
tion that  no  ac- 

br°^bt0a^ins1         L    V'  D'  Sc0tt>  C°ntra-      The  truth  or   fa,sity  of  a   ^tum    is 

the  sheriff  for  a  not  to  be  tried  by  affidavit.     The  defendant  ought  to  seek  his 
ment  impnson"  remedy  by  an  action  against  the  sheriff  for  a  false  return. 

Per  Curiam.  The  defendant  may  take  a  rule  to  set  aside 
the  judgment  and  execution,  with  costs,  provided  he  stipulates 
not  to  bring  an  action  against  the  sheriff  for  a  false  imprison- 
ment. * 

i  Rule  granted. 


Briggs  against  Briggs,  Administrator  of  Briggs. 

An  affidavit  of  GRIFFIN,  for  the  defendant,  moved  to  set  aside  the  default, 
at?omey!stat?ng  <>n  an  affidavit  of  the  attorney  for  the  defendant,  that  "  he  was 
that  "He  was  infonr«3d  and  verily  believed  the  defendant  had  a  good  and 
verily  ebeiiev^d  substantial  defence  upon  the  merits.,, 

that  the  defend- 
ant had  a  sub-  tt    r>7       t  * 

stamial  defence       •"•  Joleecker,  contra. 

on  the  merits/' 

to  "set  Saside6la      Per  Curiam.     The  affidavit  is  not  sufficient.     It  does  not 

default  entered  gtate  that  the  attorney  derived  his  information  from  the  defend- 

e  cause.      ant  ^  ^om  ^.g  counse]^  nor  from  whom  it  was  obtained.     The 

rule  must  be  denied. 

Rule  refused 
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*  Jackson,  ex  dem.  Aikins  and  others,  against  Davis 

BaNKCRAFT.  Gkainger 

jE.  WILLIAMS,  for  the  defendant,  moved  for  a  commission  A  rule  for  a 
to  take  the  examination  of  witnesses  ;  and  also  to  strike  out  ||T!J}^£3  u" 
the  names  of  Rogers  and  Aikins,  two  of  the  lessors  of  the  til  after  issue 
plaintiff,  on  an  affidavit  stating  that  they  were  dead.  ]£?j£   %n*n 

the   names    of 

Hopkins,  contra,  objected,  t^at  the  cause  was  not  stated  to  §ead are^seru 
be  at  issue ;  and  read  an  affidavit,  that  Aikins,  one  of  the  les-  ed  as  lessors  of 
sors  of  the  plaintiff,  alleged  to  be  dead,  was  believed  to  be  Jjjj5  ^Uon^  of 

living.  ejectment,    the 

court  will  order 
__  .  .  them      to     be 

JPer  Curiam.  The  rule  for  a  commission  must  be  denied  ;  struck  outofth* 
but  we  grant  the  rule  to  strike  out  the  name  of  Rogers,  one  of  dec,araUo11 
the  lessors  of  the  plaintiff.  The  practice  of  inserting  the  names 
of  persons  as  lessors  of  the  plaintiff  in  ejectment,  unnecessarily, 
is  often  abused,  and  ought  to  be  restrained.  And,  considering 
the  remote  situation  of  the  attorney  of  the  plaintiff,  we  grant 
him  leave  until  the  next  term,  to  produce  a  further  affidavit  as 
to  ^likins. 

Rule  refused. 


Davis  against  Grainger,  Manucaptor, 

HOPKINS,  for  the  defendant,  moved  to  set  aside  the  de-  where  a  rule 
feult  and  subsequent  proceedings  in  this  cause.     It  appeared  ha/s  been  8ra5Vp 

tk    A  1111  r  i       •        i  ii  rr        i       e(*  upon  condi- 

CE*at  a  rule  had  been  obtained  at  the  last  term,  to  stay  the  tion  of  pleading 
Proceedings  against  the  defendant,  on  the  bail-bond,  upon  the  JheuabJ^fen6W 
*jsual  terms  of  paying  costs  and  pleading  issuably.  The  de-  pleads  the  gen- 
fendant  pleaded  the  general  issue,  and  also  that  the  plaintiff  jjj^  tjjjj^jjjjj 
had  previously  commenced  another  suit  for  the  same  cause  of  er  action  for  the 
^tion,  which  was  pending  in  *this  court.  The  second  plea  was  in  [  #  260  ] 
"te  form  of  a  plea  in  bar,  and  concluded  with  a  verification.      same  cause  had 

been  previously 
£j.  #      commenced, 

**.  Bleecker,  contra,  contended,  that  the  second  plea,  though  in  and  was  pend- 
*e  form  of  a  plea  in  bar,  was  in  fact  a  plea  in  abatement ;  and  jjjf;*he  \ll^ 
ty  adding  a  plea  in  abatement,  the  first  plea  was  vitiated,  so  pleaded  in  the 
aJ  not  to  be  a  compliance  with  the  condition  of  the  rule  to  t'bJwL  Sd 
Ptead  issuably.     He  cited  3  Term,  305.     2  Lev.  197.  to  be 'in  abate- 

ment,  and    not 
ja  .  .  an  issuable  plea, 

-»  er  Curiam.     The  second  plea  is  not  an  issuable  plea,  ac-  °-nd  so  far  vitiat- 
ed the  first  plea, 
._  as  net  to  be  a  fulfilment  of  the  condition  of  th«s  rule 

»oi  III.  26  901: 
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NEW-YORK  cording  to  the  meaning  of  the  rule,  in  whatever  form  it  may  be 
^Z^^,  pleaded.     It  is  clearly  a  plea  in  abatement.     Besides,  the  rule 
Charles      was  granted  as  a  favor,  and  the  conditions  of  it  are  to  be  strictly 
Q     v-  performed. 

Rule  refused. 


Thompson  and  Coles,  Assignees  of  Benjset  and 

others,  against  Parker. 

^e£t referee  Rm  BOGARDUS,  for  the  defendant,  moved  to  vacate  the 
rweofthe  court  rule  of  reference  in  this  cause,  on  an  affidavit,  stating  that  the 
refuse  tortmake  referees  had  met  and  heard  the  parties,  and  agreed  upon  an 
proper^ourseis  award ;  but  though  often  requested  to  make  up  and  sign  a  re- 
u>  proceed  by  p^*  thev  fad  refused  to  do  so. 

attachment     a-  r       '         * 
gainst  them. 

Colden,  contra.  The  referees,  being  appointed  by  the  court, 
may  be  compelled,  by  attachment,  to  make  a  report,  which  is 
the  proper  course  of  proceeding. 

Per  Curiam.  The  proper  course  to  compefr  tE§%eferees  to 
report,  is  to  proceed  by  attachment.  The  moiiozi  must  be 
denied. 

Rule  refused. 


[*261]  *Charle2  against  Stansbury. 

Sendee  of  a  no-  A  NOTICE  in  this  cause  had  been  served  on  Thursday,  of 
rf«y  of  an'Tu-  an  intended  motion  to  be  made  on  the  Monday  following, 
tended  motion  being  the  first  day  of  term.  It  was  objected,  that  the  last  day 
lowfog^mm-  heing  Sunday,  there  was  not  a  four  days'  notice.  But  the  court 
eienu  '  said,  that  lilonday  may  be  considered  as  the  last  day ;  that 

such  a  notice  had  always  been  held  sufficient,  and  that  in  all 
notices,  one  day  was  to  be  taken  inclusive,  and  the  other  ex- 
clusive. 

Talbot,  for  the  plaintiff. 

Johnson,  for  the  defendant. 

,c  Rule  granted. 

SOS 
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ON  th*  application  of  A.  B.  to  be  admitted  to  an  examina-  Attorney's  cer- 
tion  as  an  attorney  of  this  court,  the  certificate  of  clerkship  by  Jjficate  of  clerk, 
the  attorney  was,  that  the  clerk  "  had  regularly  pursued  the 
study  of  the  law,  under  his  direction  and  superintendence," 
&c.  The  court  said  that  the  certificate  was  insufficient ;  that 
the  attorney  ought  to  certify  that  the  clerk  has  served  his  clerk- 
ship, regularly,  in  the  office  of  such  attorney,  (a) 


(a)  Mr.  Justice  Thompson  was  absent  during  the  whole  of  this  term,  from  indis- 
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Ruggles  against  Keeler. 

ifl°^^™1  THIS  case  came  before  thecourtonareturntoawritofei —  J* 
Brought  in  this  to  the  Dutchess  Common  Fleas.  Keeler  declared  against  H'^^'S' 
feadani1116  may  S^6*  m  tne  court  ^'°W) on  a  promissory  note  given  by  RvgJgffZ ™* 
set  off  demands  to  Keeler,  for  84  dollars  and  34  cents,  payable  on  demand,  ^■^■n° 
Sturfff  arisinB  dated  the  4th  April,  1803.  There  were  also  counts  for  mot  ie! 
when  both  pm-  lent,  money  paid,  and  money  had  and  received  to  the  use 
f  *  264  ]  the  plaintiff.  *The  defendant  pleaded  non  assumpsit,  with  n***?,0" 
lies  resided  in  tice  that  he  would  give  in  evidence  that  the  note  was,  on  *^^l!e 
cSwJrtfcLf,  28th  -MifcA,  1806,  assigned  to  one  Walker  Lewis,  and  that  ^^ 
ant!  which,  if  said  Walker  Lewis  was  indebted  to  the  defendant  in  the  s^**^1™ 
wDiddbebawS  of  150  dollars,  for  work  and  labor,  &c,  and  for  goods  sold,  6 
by  the  statute  and  for  money  lent,  &c,  and  for  money  had  and  received,  <' 
thai  date,  pro-  which  sums  the  defendant  would  set  off,  &c. 
vided  six  Vara  On  the  trial,  in  June,  1807,  the  plaintiff  below  proved 
eTe^nce  "the  note,  which  was  payable  to  Keeler,  but  not  expressed  to> 
plaintiff  came  payable  to  his  order.  The  defendant  proved  that  the  note  I* 
{"']'  Tbanwftv  Deen  so'd  to  Walker  Lewis,  and  was  his  property  at  the  co- 
rn the  statute  of  mencement  of  the  suit,  and  that  Walker  Lewis  was  an  bih^^^, 
imdiuiftieipH  itant   of  the   state   of   Connecticut ;    and   that   Ruggles,    *"^^ 

era  i  r  those  who  —- J-. 

have  resided  altogether  out  of  the  slate,  as  well  as  id  citizens  of  thn  state,  who  may  be  alisent  for  a    t'^jj,., 
Courts  in  Ibis  llale,  in  actions  on  foreign  contracts,  are -'  - 


fee  v.  Pheipi,  1  Joan*.  I 

•to.  K™.  196,  and  Ibe  case. 

*  Andrews  v.  Heritttt,  4  Line,  nxp. 

mnin£  V.  Cvnttipia,  IT  Johra.  nil. 
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defendant,  had  resided  in  this  state  since  the  1  st  day  of  April, 
1802,  previous  to  which  time  he  had  always  resided  in  Con- 
necticut.   fThe  defendant  then  offered  to  prove,  that  between 
February,  1796,  and  March,  1797,  he  had  rendered  services 
for  W.  Lewis  to  the  value  of  133  dollars,  and  that  in  January, 
1797,  he  sold  goods  to  him  to  the  value  of  68  dollars.     But 
this  was  objected  to,  on  the  ground  that  it  was  more  than  six 
years  since  a  right  of  action  accrued  to  the  defendant  to  re- 
cover these  demands ;  and  it  was  shown,  that  by  the  statute  of 
limitations  of  Connecticut,  the  defendant  could  not  enforce  those 
demands  in  that  state  after  six  years,  and  that  those  demands 
must  be  barred  by  the  statute  of  limitations  of  Connecticut ',  and 
of  this  state.     The  court  below  decided  that  the  evidence  was 
inadmissible.     A  bill  of  exceptions  was  tendered  to  this  opinion, 
and  upon  this  bill  of  exceptions,  Ruggles,  the  defendant  below, 
kr ought  his  writ  of  error  to  this  court. 


ALBANY, 

August,  1808. 

RUGGLBS 

V. 
KtELER. 


•  Ryggles>  f°r  the  plaintiff  in  error.  The  evidence  to  show 
that  Lewis  was  indebted  to  Ruggles,  ought  not  to  have  been 
rejected.  Lewis  was  an  inhabitant  of  the  state  of  Connecticut, 
an<i  never  resided  in  this  state.  By  the  proviso  of  the  statute 
°f  limitations  of  this  state,  (Laws  of  N.  Y.  v.  1.  p.  561.  sect. 
**-)  vrhere  a  debtor  is  out  of  the  state,  the  right  of  the  creditor 
to  *bring  his  action  is  saved,  until  six  years  after  the  return  of 
t^e  debtor  to  the  state. 

In  the  case  of  Nash  v.  Tupper,  (1  Caines,  402.)  it  was  ex- 
pressly decided,  that  where  parties  were  sued  in  this  state,  the 
court  would  not  regard  the  statute  of  limitations  of  another 
ft^te  where  the  contract  was  made,  but  would  be  governed 
ky  our  own  statute  of  limitations ;  that  the  lex  loci  contractus 
aPplies   only   to   the   construction   or  interpretation    of   the 
c°ntract,  but  that  the  remedy  must  be  prosecuted  according 
*°  the  law  of  the  country  in  which  the  action  is  brought.     The 
®^i*ie  principle  was  recognized  in  the  case  of  Smith  v.  Spinolla, 
\^    Johns.   198.)      Agreeably  to  this  principle,  the  Supreme 
y^Urt  of  the  state  of  Massachusetts,  in  the  case  of  Pearsall  v. 
&**>ight,  (2  Tyng's  Mass,   Term  Rep.  84.)  decided  that  the 
8tatute  of  limitations  of  this  state  could  not  be  pleaded  in  bar 
*°  an  action  on  a  promissory  note,  made  in  this  state,  brought 
!n  the  state  of  Massachusetts,  against  the  maker,  who  was  an 
^habitant  of  that  state. 

*A  Tallmadge,  contra.  As  both  parties  resided  out  of  the 
8ta-te  at  the  time  the  contract  was  made,  no  return  into  this 
8&te  could  have  been  contemplated.  (2  Dallas,  217.)  The 
case  does  not  come  within  the  words  of  the  proviso  in  our 
8t*t*ite.  If  the  doctrine  contended  for  on  the  other  side  be 
co*"rect,  many  inconveniences  will  arise ;  many  antiquated  de- 
JJ^nds  will  be  revived  and  enforced.  A  debt  which  has  become 
"^ed  by  the  lapse  of  time  limited  by  the  statute  of  this  state, 
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might  be  recovered  in  Connecticut,  where  the  statute  of  limi- 
tations is  much  longer,  if  the  debtor  should  happen  afterwards 
to  go  to  that  state,  and  be  there  arrested ;  so  that  thfc  operation 
of  the  statute  of  this  state  would,  in  many  cases,  be  defeated. 
Again,  the  statute  of  limitations  having  begun  to  run  in  Con- 
necticut, it  will  continue  to  run,  notwithstanding  the  removal 
of  the  plaintiff  into  this  state,  and  by  the  law  of  Connecticut 
the  debt  would  have  been  barred ;  the  statute  of  Connecticut, 
therefore,  may  be  pleaded  in  bar  of  the  action  here.  (Smith  v. 
Hill,  1  Wilson,  134.) 

Ruggles,  in  reply.  The  arguments  on  the  other  side  were 
urged  in  every  possible  shape,  and  at  great  length,  *in  the  case* 
of  Nash  v.  Tapper.  The  only  question  is,  whether,  in  a  suit 
here,  we  are  to  be  governed  by  the  statute  of  Connecticut,  or  by 
our  own  law.  If  the  court  is  to  be  governed  by  the  statute 
of  this  state,  then  the  plaintiff  in  error  is  clearly  within  the 
proviso,  for  the  statute  could  not  begin  to  run  until  he  came 
within  the  jurisdiction  of  this  state.  The  exception  is  general, 
and  extends  as  well  to  foreigners  or  persons  residing  out  of  the 
state,  as  to  natives  who  have  gone  abroad.  (Strithorst  v. 
Greame,  2  Black.  723.) 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  This  case 
presents  an  important  question  arising  under  the  rules  of  pre- 
scription which  prevail  in  the  different  states.  An  inhabitant 
of  Connecticut  sues  here  upon  a  promissory  note,  and  a  de- 
mand arising  between  the  parties,  while  they  were  respectively 
inhabitants  of  Connecticut,  is  now  offered  by  way  of  set-off. 
This  demand  is  objected  to,  as  barred  by  the  statute  of  limi- 
tations of  Connecticut,  as  well  as  of  this  state. 

The  first  question  which  naturally  arises  is,  whether  the  act 
of  limitations  of  this  state  can  be  interposed  in  bar  to  the  mat- 
ters contained  in  the  set-off. 

The  act  requires,  that  all  actions  founded  upon  any  contract, 
without  specialty,  shall  be  brought  within  six  years  next  after 
the  cause  of  action  accrued.  These  words  would,  undoubt- 
edly, unless  controlled  by  the  exception  in  the  statute,  apply 
even  to  the  case  of  foreigners,  and  to  causes  of  action  arising 
abroad.  The  statute  of  21  Jac.  I.  was  so  understood  by  Lord 
Ch.  Cowper,  in  the  case  of  Duplein  v.  De  Roven,  (2  Vera. 
540.)  which  arose  shortly  before  the  statute  of  Anne,  and  he 
observed,  that  "it  was  plausible  and  reasonable,  that  the 
statute  of  limitations  should  not  take  place,  nor  the  six  years 
be  running,  until  the  parties  came  within  the  cognizance  of 
the  laws  of  England;  but  that  must  be  left  to  the  legislature." 
But  a  proviso  in  the  statute  of  Anne,  and  which  we  have 
adopted  in  our  act  of  limitations,  saves  the  operation  of  the 
statute,  if  the  party  shall  be  "  out  of  the  state,"  at  the  time  the 
cause  of  action  arises  against  him,  *and  the  statute  does  not 
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begin   to  run   until   "after  the  return"   of   the   defendant. 

Wliether  the  defendant  be  a  resident  of  this  state,  and  only 

absent  for  a  time,  or  whether  he  resides  altogether  out  of  the 

state,  is  immaterial.     He  is  equally  within  the  proviso.     If  the 

cause  of  action  arose  out  of  the  state,  it  is  sufficient  to  save 

the    statute  from  running  in  favor  of  the  party  to  be  charged, 

until  he  comes  within  our  jurisdiction.      This  has  been  the 

uniform  construction  of  the  English  statutes,  which  also  speak 

of  the  return  from  beyond  seas  of  the  party  so  absent.     The 

word  return  has  never  been  construed  to  confine  the  proviso  to 

Englishmen,  who  went  abroad  occasionally.     The  exception 

has  been  considered  as   general,    and   extending   equally   to 

foreigners  who  reside  always  abroad.     This  was  evidently  the 

opinion  of  Lord   Talbot,  in  the  case  of  Duplein  v.  De  Roven. 

In  Strithorst  v.  Greame,  (3  Wils.  145.     2  Black.  Rep.  723. 

«S.   C.)  the  point  was  so  ruled  by  the  Court  of  C.  B.  in  England 

The  party  to  be  charged  by  the  set-off  not  having  been  six 

years  within  this  state,  since  the  cause  of  action  arose,  our 

statute  of  limitations  could  not,  therefore,  be  replied  to  the  plea. 

The   next   question   is,  upon    the    Connecticut   statute   of 

'imitations. 

In  Nash  v.  Tupper,  this  court  determined  that  we  were 
bound  to  confine  ourselves  to  our  own  statute  of  limitations, 
and  could  not  regard  that  of  any  other  state.  The  question 
arose  there  upon  a  replication  to  the  usual  plea  of  non  assumpsit 
trifra  sex  annos.  The  replication  stated,  that  the  cause  of 
action  arose  in  Connecticut,  and  that  the  demand  was  not 
barred  by  the  act  of  limitations  of  that  state,  and  upon  de- 
murrer, this  replication  was  held  ill :  And  whether  we  consider 
*he  question  upon  principle  or  authority,  I  am  satisfied  that  the 
decision  in  that  case  was  correct.  The  general  doctrine  which 
we  there  recognized,  goes  far  towards  settling  the  present 
question.  A  foreign  statute  of  limitations  can  no  more  be 
pleaded  to  a  suit  instituted  here,  than  it  can  be  replied  to  a 
plea  under  our  *statute.  Statutes  of  limitations  are  municipal 
r^gulations,  founded  on  local  policy,  which  have  no  coercive 
^^thority  abroad,  and  with  which  foreign  or  independent 
Bovernments  have  no  concern.  The  lex  loci  applies  only  to 
the  validity  or  interpretation  of  contracts,  and  not  to  the  time, 
*J?ode  or  extent  of  the  remedy.  Suppose  Ruggles  had  sued 
^eitris  upon  the  account  attempted  to  be  set  off  in  the  court 
J^low,  the  defendant  could  not  have  interposed  the  statute  of 
*lr*iitations  of  Connecticut  by  way  of  plea ;  and  the  rule  is  the 
s^-ttie  whether  the  foreign  statute  be  interposed  against  the  de- 
mand of  the  plaintiff  or  the  set-off  of  the  defendant.  It  was 
^J^ted  upon  the  argument,  as  a  plausible  objection  to  the  rule, 
hat  stale  demands  might,  in  this  way,  be  revived  and  enforced 
^Sainst  persons  who  happen  to  be  found  in  this  state,  and  have 
!*°t  resided  here  long  enough  to  be  protected  by  the  statute  of 
lu*utations  of  this  state. 
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Albany,         The  answer  is,  that  a  presumption  of  payment  will   urt- 
^|^j^^  doubtedly  attach  to  stale  demands.     When  this  presumption 
Jackson      is  to  be  let  in,  will  depend  upon  the  age  and  nature  of  the  de- 
D  bffe    o      man(^5  ancl tne  special  circumstances  under  which  it  may  present 
*nd   Zoller.  itself.     We  do  not  at  present  undertake  to  lay  down  any  precise 
rule  on  the  subject.     It  is  sufficient  to  observe,  that  this  pre- 
sumption of  payment  must,  as  a  matter  of  evidence,  be  left  in 
each  case  to  be  raised  or  repelled  by  the  respective  parties,  and, 
in  this  way,  any  serious  inconvenience  from  the  revival  of  dor- 
mant claims  will  be  avoided. 

In  the  present  case,  the  court  below  rejected  the  evidence 
of  the  set-off,  and  their  decision  was,  therefore,  erroneous,  and 
must  be  reversed. 

Thompson,  J.,  and  Yates,  J.,  not  having  heard  the  argu- 
ment in  the  cause,  gave  no  opinion. 

Judgment  reversed. 


[  *2o9]      *Jackson,  ex  dem.  Wright  and  others,  against  Dief- 

FENDORF  and  ZOLLER. 

in^e^imed  THIS  was  an  action  of  ejectment,  for  25  acres  of  land.  The 
out  of  the  pos-  case  stated  that  the  patent  of  Hartman  Windecker  and  others, 

.«tSSonand,  «-  was  dated  the  12th  of  November,  1731,  and  that,  in  1743,  it 
cicr  a  judgment  was  divided  into  eleven  lots,  and  numbered  from  one  to  eleven, 
pain^hhn,  £  inclusive ;  that  partition  deeds  were  executed  in  1744  by  the 
an    action '  *f  proprietors,  by  which  lot  No.  2  was  released  to   Windecker ; 

flectaf\eJw«rbi  thal  he>  on  the  28th  of  March,  1754,  conveyed  25  acres  of  the 
brought  his  ac-  south  end  of  lot  No.  2  to  his  daughter  Gertrude,  who  married 
m°ent?of™r  Jacobus  Pickard,  the  28th  of  October,  1765;  that  Pickard 
the  possession,  and  his  wife  conveyed  the  25  acres  to  Frederic  Blank,  who 
and  showed^  dev;sed  t^e  same  to  jjouse  and  Wright,  two  of  the  lessors  of 

under  whom  he  the  plaintiff;  that  in  1765,  Blank  took,  possession  of  the 
beacxTin\he  a^-  premises  under  the  deed,  and  such  possession  continued  in  him, 
tuai  and  quiet  and  in  others  clairning  under  him,  until  May,  1803,  when 
tPhe premises  b  Wright,  the  tenant,  was  turned  out  of  possession,  by  a  writ 
amotion,  from  0f  possession,  under  a  judgment  by  default,  in  an  action  of 
when  he  was  so  ejectment,  in  favor  of  the  present  defendants,  against  Wright. 

ejected  by  D., 
it  was  held,  that 

such  a  possession  was  sufficient  and  conclusive  evidence  of  title,  notwithstanding  that  by  a  recent  sur- 
vey of  the  tract,  and  according  to  a  partition  deed  of  1744,  the  premises  in  question  were  really  included 
in  the  bounds  of  an  adjoining  lot,  released  to  D.  by  the  deed  of  partition  under  which  those  under  whom 
W.  claimed,  originally  took  possession,  and  although  W.  had  suffered  a  judgment  by  default  against  him. 
Where  a  location  is  made  under  a  deed  and  survey,  and  an  undisturbed  possession  held  according  to  such 
location  for  38  years,  it  shall  prevail,  though,  by  a  subsequent  survey,  it  should  appear,  that  such  locatioa 
was  not  accurately  made. (a) 

(a)  See  Jackson  v.  Rightmirc,  16  Johns.  314 
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It  was  admitted  that  the  defendants  are  owners  and  possessors      ALBANY, 
of  lot  No.  3,  in  the  said  patent,  which,  according  to  the  testi-  ^^^^ 
mony  of  Cornelius  C.  Beekman,  a  surveyor,  and  the  partition      Jackson 
deeds,  included  the  premises.  D      /• 

The  question  on  the  case  was,  whether  the  plaintiff  was   and  Zollek 
entitled  to  recover. 


Van  Vechten,  for  the  plaintiff. 
Cady,  for  the  defendant. 

*Van  Ness,  J.,  delivered  the  opinion  of  the  court.  Shall  a  [  *  270  ] 
possession  of  38  years  be  disturbed,  because,  from  a  recent 
survey,  it  appears  not  to  correspond  with  the  partition  deeds 
executed  60  years  before  ?  Shall  not  the  parties  to  that  par- 
tition, and  all  those  who  claim  under  them,  be  concluded  by  so 
long  an  acquiescence  ?  It  is  unquestionably  the  true  rule,,  and 
every  legal  presumption,  every  consideration  of  policy  requires, 
that  this  evidence  of  right  should  be  taken  to  be  conclusive. 
A  location  made  in  1765,  and  probably,  in  exact  conformity  to  the 
survey  made  on  the  partition  in  1744,  and  quietly  suffered  to 
be  continued  by  the  proprietors  of  the  adjoining  lot,  until  1803, 
is,  and  ought  to  be,  final  and  conclusive.  These  circumstances 
famish  the  best  and  most  satisfactory  evidence  of  the  true  line 
of  division  between  the  two  lots.  This  general  doctrine  will 
not  be  denied,  and  the  only  question  is,  as  to  the  application 
of  it  to  the  present  case.  What  is  to  be  the  effect  upon  this 
title,  on  the  recovery  in  ejectment  by  default,  and  an  entry 
pursuant  thereto,  in  1803?  This  is  the  real  point  in  dispute 
between  the  parties. 

The  recovery,  in  1803,  against  the  lessors  of  the  plaintiff, 
does  not  conclude  them  from  setting  up  this  evidence  of  title. 
The  amount  of  a  recovery  in  ejectment  is  accurately  and  forci- 
bly stated,  by  Lord  Mansfield,  in  the  case  of  Atkyns  v.  Horde. 
(1 Burr.  114.)  It  is  a  recovery  of  the  possession  (not  of  the 
seisin  or  freehold)  without  prejudice  to  the  right,  as  it  may 
afterwards  appear,  even  between  the  same  parties.  He  who 
enters  under  it,  in  truth  and  substance,  can  only  be  possessed 
according  to  right.  If  he  has  a  freehold,  he  is  in  as  a  free- 
holder. If  he  has  a  chattel  interest,  he  is  in  as  a  termor.  If 
be  has  no  title,  he  is  in  as  a  trespasser.  If  he  had  no  right  to 
the  possession,  then  he  takes  only  a  naked  possession.  This  is 
the  obvious  and  established  construction  of  the  nature  and  effect 
of  a  judgment  in  the  action  of  ejectment.  It  follows,  therefore, 
that  Wright,  one  of  the  present  lessors  of  the  plaintiff,  lost  the 
possession  *only,  without  prejudice  to  the  right.  The  right  \  *  271  1 
under  the  location,  after  the  possession  and  acquiescence  therein, 
remains  in  the  lessors  of  the  plaintiff,  and  is  not  impaired  by 
the  recovery  in  1803. 

The  plaintiff  must,  therefore,  have  judgment. 
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albany,         Yates,  J.,  and  Thompson,  J.,  not  having  heard  the  argu 

^ugust^iso&  ment  in  the  cause,  declined  giving  any  opinion. 

Ward 

c  v-  Judgment  for  the  plaintiff 


Ward  against  Center, 

u^e^eforaa  *£  THIS  was  an  action  on  the  case,  for  a  deceit.  The  decla- 
red, on  a  parol  ration  stated  that  the  defendant,  intending  to  deceive  and  de- 

rf'rSenta'tion0'  fraud  the  P,aintiffj  falsely  and  fraudulently  affirmed  that  one 
which  is  false,  Ebenezer  Brown  was  worth  5,000  dollars,  and  that,  as  far  as 
as  to  the  credit  ^e  g^  defendant  had  dealings  with  him,  the  said  Brown  had 

and  respoiisibil-  _  . .     .  .  o  .       '  » 

ity  of  a  third  been  punctual  in  his  payments,  and  that  he  was  a  responsible  man, 
^the'  laTutur  anc*  thereby  falsely,  fraudulently  and  deceitfully  procured  the 
was  induced  to  plaintiff  to  sell  to  the  said  Brown  upon  trust  and  credit,  goods 

£n5t  iSi"Cconte-  to  the  va,ue  of  618  dollars  and  84  cents  *>  and  als0»  that  the 
quence  of  which  defendant,  on  the  23d  of  October,  1806,  intending  to  deceive 

loss  SU£eremain-  and  defraud  the  plaintiff,  did  wrongfully  and  deceitfully  en- 
tainahie;  and  courage  and  persuade  the  plaintiff  to  sell  and  deliver  to  the 
OT^inteSion  sa*d  Browm  other  goods,  wares  and  merchandises,  to  wit,  of 
on  the  part  of  the  value  of  618  dollars  and  84  cents,  upon  trust  and  credit 

to*  ^de^e^e  and  d'd'  ^en  and  there,  for  that  purpose,  falsely,  deceitfully 
the  plaintiff,  and  fraudulently,  assert  and  affirm  to  the  plaintiff,  that  the  said 
tasio^between  ^rown  was  a  person  safely  to  be  trusted  and  given  credit  to, 
the  defendant  and  did  thereby  falsely,  fraudulently  and  deceitfully,  cause  anc1 
and  the  person  procure  the  plaintiff  to  sell  and  deliver  the  said  goods  and  mer 
[     *?2  I       chandises,  *of  the  value  aforesaid,  to  the  said  Brown,  <fec 

recommended,     th         xl  i  • 

must    not    be  P'ea>  the  general  issue. 

proved  ?   Que-      The  cause  was  tried  at  the  Albany  circuit,  in  1807,  before 

There  is  fraud  or  Mr-  C^ef  Justice  Kent. 

not,is  a  question  At  the  trial,  one  Humphreys,  a  clerk  of  the  plaintiff,  testi- 
jury^to  decided  fied,  that  on  the  23d  of  October,  1806,  Brown  called  at  the 
and  where  there  store  of  the  plaintiff,  and  requested  a  credit  for  goods.  Upon 

is  evidence   on    .1  1     1  >  1  •  •  •        •!•!_•         •  x  r> 

both  sides,  and  the  clerk  s  making  inquiry  into  his  circumstances,  Brown  re- 
^i"17  ar®not  ferred  him  to  the  defendant  for  information,  he  being  the  only 
to  VeMaw,  the  one  that  knew  him.     The  witness  applied  to  the  defendant, 
court  win  not  who  told  him  that  Brown  was  a  responsible  man,  as  he  had 
Terdka.(a)  e,r  been  informed  by  people  who  resided  at  the  place  from  whence 
Brown  came ;  that  the  defendant  had  sold  his  stock  in  trade  to 
Brown,  and  that  he  had  found,  to  his  satisfaction,  that  Brown 
was  worth  5,000  dollars.     The  witness  then  asked  the  defend- 
ant whether  Brown  had  been  punctual  in  his  payments  to  him» 
to  which  the  defendant  answered  that  he  had  been,  as  far  as  h0 

{a)  See  Sargent  v. ,  5  Cow.  Rep.  106.     Van  Vechten  r.  Grrares.  4  Johns. 

Meyer  v.  M'Lean,  1  John*.  509. 
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he  went  away. 

The  deposition  of  G.  Kibbe  was  next  reaa,  wuu  *^>  d, 
tnat  some  time  in  June,  1806,  in  answer  to  the  inquiries  made 
whim  by  the  defendant,  relative  to  the  circumstances  of  Brown, 
"e  told  the  defendant  that  he  believed  Brown  to  be  a  man  of 
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honesty  and  integrity  ;  that  he  owed  some  debts  in  Vermont 
and  New-Hampshire,  but  that  he  believed  the  debts  due  to 
Brown  there,  and  which  were  good,  were  more  than  sufficient 
to  pay  all  the  debts  Brown  owed  there  ;  and  that  Brown  had 
lands  in  *  New-Hampshire  to  the  amount  of  3  or  4,000  dollars  ; 
that  he  understood  from  the  defendant  that  Brown  was  a  con- 
siderable debtor  to  him,  and  that  the  inquiries  were  made  by 
him  to  ascertain  the  responsibility  of  Brown ;  that  he  told 
the  defendant  that  Brown  would  be  able  to  pay  him,  and, 
though  he  might  not  be  punctual  in  his  payments,  he  had  no 
doubt  but  he  would  pay  the  defendant ;  that  the  witness  ob- 
served further,  that  he  knew  one  Hawkins  was  a  debtor  ol 
Brown  for  about  600  dollars,  and  which  he  believed  would  be 
paid ;  that  he  further  told  the  defendant  that  Brown  was  a 
respectable  citizen,  and  considered  as  one  of  the  most  upright 
men,  and  that  the  witness  had  known  him  for  five  or  six  years, 
having  lived  within  three  miles  of  his  house ;  that  Brown  had 
been  a  justice  of  the  peace,  that  he  had  transacted- considera- 
ble business  with  him,  that  before  and  after  he  came  to  reside 
near  the  witness,  he  had  been  considered  a  man  of  good  char- 
acter and  of  property ;  and  that  he  considered  him  a  man  fit 
to  be  trusted,  and  on  whom  dependence  might  be  placed. 

The  defendant  then  called  a  Mr.  Davis,  who  had  become  a 
partner  in  trade  with  the  defendant  in  the  spring  of  1806,  who 
testified,  that  they  credited  Brown  in  July  and  August,  1806, 
about  124  dollars;  that  in  the  autumn  of  the  year,  they 
designed  to  deposit  money  in  the  hands  of  Brown,  to  purchase 
flax  seed,  and  had  perfect  confidence  in  him  to  the  time  he 
went  away,  arising  as  well  from  a  personal  acquaintance  as  from 
the  information  derived  from  Kibbe ;  that  during  the  summer 
of  1806,  the  witness  and  the  defendant  had  a  running  account 
with  Brown,  which  was  paid. 

The  defendant  then  called  the  clerk  of  Brown  as  a  witness, 
who  testified;  that  he  went  to  live  with  Brown  in  July,  1806; 
that  after  that  time,  there  was  a  considerable  quantity  of  goods 
in  the  store ;  that  in  August  of  that  year,  there  were  goods  to 
a  greater  amount  than  1,100  dollars;  that  Brown  absconded 
on  Tuesday,  the  4th  November,  and  took  no  goods  with  him, 
and  that  the  witness  kept  the  store  open  until  Saturday  of  that 
week,  expecting  his  return,  #having  no  suspicions  of  his  situ- 
ation ;  that  the  defendant  was  frequently  in  Brown9 s  store,  and 
lived  in  the  same  house  where  the  store  was  kept. 

The  attorney  who  entered  up  the  judgment  on  the  warrant 
of  attorney  in  favor  of  the  defendant,  against  Brown,  stated, 
that  he  had  always  considered  Brown  as  a  man  of  strict  ve- 
racity and  integrity  ;  and  that  he  explained  to  him  the  efTecl 
of  the  bond  and  warrant  of  attorney,  which  he  had  given  to  the 
defendant. 

Several  witnesses  bore  testimony  to  the  good  character  ofl 
Brown,  and  one  of  them  stated  that  he  sold  him  goods  on 
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credit  in  June,  1806,  to  the  amount  of  300  dollars,  and  that  he     ALBANY, 
had  confidence  in  him,  and  would  have  trusted  him  to  the  day,  August^iso^ 
on  which  he  went  away.     It  appeared  that  the  defendant,  in       Ward 
his  conversation  with  the  clerk  of  the  plaintiff,  when  he  recom-  v- 

mended  Brown,  did  not  mention  the  bond  and  warrant  of 
attorney  which  he  held. 

The  chief  justice  charged  the  jury,  that  the  only  inquiry  for 
them  was,  whether  the  defendant  had  fraudulently  recom- 
mended Brown;  that  it  was  a  question  of  fact,  whether  there 
was  fraud  or  not,  on  which  he  should  give  no  opinion,  but  leave 
it  with  them  to  decide. 

The  jury  found  a  verdict  for  the  plaintiff  for  646  dollars  and 
15  cents. 

A  motion  was  made  by  the  defendant  to  set  aside  the  ver- 
iict,  as  being  against  evidence. 

Though  the  court  did  not  examine  or  decide  the  question  of 
law,  which  was  raised  by  the  counsel,  yet  as  they  were  permit- 
ted to  discuss  it,  and  as  it  is  a  question  of  importance,  it  has 
been  thought  proper  briefly  to  state  their  arguments. 

JS.  Williams  and  Sedgivick,  for  the  defendant.  The  charge 
of  fraud  is  easily  made,  readily  received,  and  too  often  support- 
ed by  slender  proof.  It  ought,  however,  always  to  be  made 
out  by  the  strongest  and  most  unequivocal  evidence,  especially 
where  it  is  alleged  to  consist  in  parol  declarations,  so  liable  to 
be  misunderstood  and  misrepresented.  The  declaration  in  this 
case  is,  evidently,  taken  #from  the  one  in  Pasley  v.  Freeman.  [  *  276  J 
(3  Term,  51.)  That  action,  as  Mr.  Justice  Grose  observed,  was 
'*  as  novel  in  principle  as  it  was  in  precedent."  That  case,  how- 
ever, came  before  the  court,  on  a  motion  in  arrest  of  judgment, 
by  which  every  fact  stated  upon  the  record  was  admitted  to  be 
true  ;  and  the  declaration  expressly  averred,  that  the  defendant 
intended  to  deceive,  and  did  falsely,  fraudulently,  and  deceit- 
fully assert,  &c,  and  that  he  well  knew,  &c.  Mr.  Justice  Buller, 
though  he  thought  the  plaintiff  entitled  to  recover,  agreed,  that 
"  no  action  could  be  supported  for  telling  a  bare  naked  lie,"  which 
he  defines  to  be,  "  the  saying  a  thing  which  is  false,  knowing 
or  not  knowing  it  to  be  so,  without  any  design  to  injure,  cheat, 
or  deceive  another  person."  He  puts  the  case  altogether  on 
the  intention,  or  corrupt  motive  of  the  defendant.  He  does 
not  cite  a  case,  nor  put  an  example  in  which  there  was  not 
either  a  collusion  on  the  part  of  the  defendant,  or  an  intention 
to  deceive  and  defraud ;  and  those  are  cases  of  assertions  by 
one  of  the  parties  to  the  contract  against  whom  the  action  was 
brought.  The  quo  animo,  or  intention,  Mr.  Justice  Ashhurst 
states  to  be  the  gist  of  the  action.  Fraud  or  deceit  is  admitted, 
on  all  hands,  to  be  the  essence  and  foundation  of  this  action. 

In  Haycraft  v.  Creasy,  (2  East,  92.)  there  were,  after  re- 
peated inquiries  and  cautions,  reiterated  assertions,  in  which  the 
defendant  positively  affirmed,  from  his  own  knowledge,  that  he 
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ALBANjr,  knew  Miss  Robertson  to  be  a  person  of  large  property,  and  that 
^^J^  the  plaintiff  might  credit  her  with  perfect  safety.  Yet  all  the 
judges,  except  Lord  Kenyon,  were  of  opinion,  that  the  action 
could  not  be  maintained,  without  proving  that  the  defendant 
intended  to  deceive  and  defraud  the  plaintiff;  and  they  ex- 
pressly declare,  that  fraud  or  deceit  is  the  foundation  of  tht 
action.  In  Tapp  v.  Lee,  (3  Bos.  fy  Pul.  367.)  the  Court  of 
C.  B.  held  that  there  must  be  fraud,  and  an  intention  to  de- 
ceive, satisfactorily  proved,  in  order  to  support  this  action. 
They  very  reluctantly  acceded  to  the  doctrine  of  Pasley  v. 
Freeman,  that  such  an  action  would  lie  at  all ;  and  Lord  Al- 
[  *  277  ]  vanley  expressed  his  wish  that  the  legislature  would  interfere, 
'  and  restrain  actions  of  this  kind,  unless  the  representations 

were  made  in  writing ;  but  after  the  determinations  which  had 
been  made  in  the  K.  B.,  he  considered  himself  bound  to  hold, 
that  such  an  action  would  lie  ex  delicto.  This  court  is  not 
under  the  same  embarrassment.  Unshackled  with  any  binding 
authority,  there  is  no  necessity  to  express  any  wish  for  a  legis- 
lative interference. 

In  the  case  of  Evans  v.  Biclcnell,  (6  Ves.  jun.  185,  186.)  in 
which  Lord  Eldon  has  occasion  to  remark  on  the  case  of  Pasley 
v.  Freeman,  he  observes,  that  he  considered  the  doctrine  laid 
down  in  that  case,  as  most  dangerous  in  practice ;  that  when 
he  was  chief  justice,  he  so  far  doubted  the  principle  of  it,  that 
he  always  offered  and  recommended,  that  a  special  verdict 
should  be  taken,  but  for  some  reason  or  other,  the  offer  was 
uniformly  rejected  ;  and  that  "  he  could  do  no  more  than  to 
point  out  to  juries  the  danger  of  finding  verdicts  upon  such 
principles."  His  lordship  thought  it  "most  extraordinary, 
that  if  the  plaintiff,  in  the  case  of  Pasley  v.  Freeman,  had  come 
into  a  court  of  equity,  insisting  that  the  defendant  should  make 
good  the  consequences  of  his  representation,  and  the  defend- 
ant should  positively  deny  that  he  made  such  representation, 
and  only  one  witness  should  be  produced  to  prove  it,  that 
equity  should  refuse  any  relief;  and  yet  that  under  the  very 
same  circumstances,  the  plaintiff,  in  a  court  of  law,  should  be 
enabled  to  recover:"  Such  a  case  would  prove  the  absolute 
necessity  of  affording  protection  to  the  defendant,  by  a  statute 
requiring  all  such  undertakings  to  be  in  writing.  This  action, 
as  has  been  observed  in  the  case  cited,  certainly  affords  a  very 
easy  method  of  evading  the  statute  of  frauds ;  for  if  A.  says  to 
B.  "  Trust  C.  and  I  will  pay  you,"  no  action  would  lie  against 
A,  for  the  goods  obtained  by  C  ;  yet  if  A.  had  merely  said,  "  C. 
is  a  good  and  responsible  man,"  or  "  I  am  informed  that  he  is 
a  good  and  responsible  man,"  he  is  held  liable  for  all  the  credit 
which  C.  obtains  from  B.  by  that  assertion,  to  an  indefinite  exten 
and  amount.  Ought  a  person  to  be  thus  made  liable,  perhaps, 
[  *  275  ]  to  more  than  the  amount  *of  his  whole  fortune,  for  having  an- 
swered to  a  question  concerning  the  character  of  another,  what, 
from  the  best  information  he  possessed,  he  might  fairly  believe 
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to  be  true  ?    We  are  aware,  that  on  a  motion  of  this  kind,  it  is     ALBANY., 
not  regular  to  discuss  the  question  of  law,  and  it  would  have  ^ugust^im 
been  better,  had  the  question  come  before  the  court  on  a  mo-       Ward 
tion  in  arrest  of  judpnent,  or  in  some  other  shape ;  yet  this      r   v- 
affords  an  additional  reason  to  induce  the  court  to  lay  hold  of 
slighter  circumstances  in  the  case,  and  to  grant  a  new  trial.  In 
Tapp  v.  Lee,  Lord  Alvanley,  though  he  could  not  say  that  it 
was  a  verdict  against  evidence,  but  as  there  were  circumstances 
of  suspicion,  he  thought  the  verdict  ought  to  be  set  aside,  on 
the  payment  of  costs.     In  the  present  case,  there  is  no  ground 
to  complain  of  the  misdirection   of  the  chief  justice ;  but  we 
have  to  regret  that  he  did  not,  as  appears  to  have  been  the 
practice  of  Lord  Eldon,  caution  the  jury  against  finding  a  ver- 
dict for  the  plaintiff. 

But  if  w*  examine  the  evidence  in  this  case,  we  shall  find 
some  ground  to  regard  this  as  a  verdict  against  evidence.  Only 
one  witness  was  produced  on  the  part  of  the  plaintiff,  and  he 
was  the  clerk  of  the  plaintiff,  and  sold  the  goods  on  credit,  in 
the  absence  of  his  master.  The  defendant  is  proved  to  be  a 
person  of  a  fair  and  honorable  character,  and  this  ought  to  have 
some  weight  against  the  testimony  of  a  witness  who  may  be 
biassed.  The  defendant  said  what  he,  no  doubt,  believed  to 
ta  true ;  and  he  explicitly  stated  the  grounds  of  his  belief,  as 
derived  from  the  information  of  persons  in  Vermont,  where 
Brozon  had  formerly  lived ;  thereby  giving  the  plaintiff  an  op- 
portunity to  satisfy  himself  of  the  truth  from  the  same  source. 
AH  the  witnesses  coincide  in  declaring  Brown,  until  the  time 
°f  his  departure,  to  have  been  a  person  of  good  character,  and 
one  whom  they  would  have  trusted.  Not  a  single  person  in 
Albany  expressed  any  doubt  or  distrust  of  him.  except  the 
clerk  of  the  plaintiff,  who  made  the  inquiry,  as  Brown  was  a 
singer  to  him.  No  attempt  was  made  to  prove,  nor  was  it 
Pretertded,  there  was  any  ^collusion  between  the  defendant  and  [  *  279  i 
"rov)n.  Some  stress  has  been,  and  may  be  again  laid  on  the 
Clrcumstance,  that  the  defendant  did  not  mention  to  the  clerk 
°*  the  plaintiff,  at  the  time  he  made  the  inquiry  concerning 
Br<>v>n,  that  he  had  a  bond  and  warrant  of  attorney  against 
""**.  But  the  warrant  of  attorney  was  taken  when  Brown  was 
*  stranger  to  the  defendant,  and  was  not  enforced  until  after 
Brown  absconded.  It  was  no  lien  or  encumbrance,  and  the 
"efendant  was  not  bound  to  disclose  it.  The  refusal  of  the 
defendant  to  give  his  note  to  the  plaintiff  for  the  goods,  cannot 
°°  urged  against  him  ;  for  had  he  accepted  the  proposal,  it 
J^uld  have  been  an  implied  acknowledgment  of  fraud  or  col- 
lusion. By  granting  a  new  trial,  in  this  case,  on  payment  of 
c°sts,  the  court  will  not  go  further,  in  the  exercise  of  their 
P^Wer  over  verdicts,  than  the  Court  of  Common  Pleas  did,  in  a 
8lT*ular  case,  (Tapp  v.  Lee)  in  England,  where  doubts  were 
entertained  that  justice  had  not  been  done. 
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Albany,         Henry  and  Ostrander,  contra.     The  ground  of  this  action 

Mj^^j^^  is  a  violation  of  that  moral  obligation,  which  is  incumbent  on 

Ward        every  man,  to  speak  the  truth,  and  not  deceive  his  neighbor, 

Cf.  ^t  to  n's  mJury  5  f°r  '*  's  agreed  that  fraud  or  deceit  is  the  basis 

of  the  action,  and  the  essence  of  fraud  is  deceit.  The  opinion 
of  Mr.  Justice  Bailer ,  and  of  the  majority  of  the  court  in  the 
case  of  Fasley  v.  Freeman,  if  attentively  examined,  will  be 
found  to  rest  on  solid  principles  of  law,  as  well  as  of  morality 
and  justice,  which  are  the  basis  of  all  law.  Every  case  put  by 
Mr.  Justice  Grose,  on  whose  opinion  so  much  stress  has  been 
laid,  was  fully  answered  by  Mr.  Justice  Buller.  Where  a 
person  will  falsely  assert  a  fact,  with  intent  to  deceive,  whereby 
another  is  injured,  an  action  will  lie  ;  though  not  where  the 
representation  is  a  mere  matter  of  judgment  or  opinion. 
Lord  Kenyon,  in  the  case  of  Haycraft  v.  Creasy,  considered 
the  doctrine  laid  down  in  Fasley  v.  Freeman,  as  acquiesced  in 
and  established ;  he  considers  it  as  well  settled,  on  principles 
f  *  280  ]  of  morality  and  justice.  *The  observations  of  Lord  Eldon,  on 
that  case,  are  made  in  reference  to  the  proceedings  in  a  court 
of  equity,  where  the  oath  of  the  defendant  would  countervail 
that  of  a  single  witness ;  his  objection  is  not  so  much  to  the 
principle  of  the  action,  as  to  the  evidence  by  which  it  is  sup- 
ported in  a  court  of  law.  But  this  rule  of  a  court  of  equity, 
adopted  from  the  civil  law,  has  been  questioned ;  for  the  oath 
of  a  disinterested  witness  ought,  on  principles  of  reason,  to 
outweigh  the  oath  of  an  interested  party.  Lord  Eldon  recog- 
nizes the  case  of  Fasley  v.  Freeman,  and  admits  that  it  could 
have  been  maintained  in  a  court  of  equity. 

Again,  as  to  the  objection  of  the  statute  of  frauds.  A  prom- 
ise to  pay  for  another  is  not  binding,  since  the  statute ;  not 
because  it  ought  not  to  bind,  on  principles  of  common  law, 
and  in  justice,  but  because  of  the  positive  rule  founded  on 
principles  of  policy,  and  to  guard  against  fraud,  which  requires 
it  to  be  in  writing. 

Lord  Kenyon,  in  Eyre  v.  Durnford,  (1  East,  318.)  and  in 
Haycraft  v.  Creasy,  observed,  that  the  statute  of  frauds  had 
nothing  to  do  with  the  case.  The  statute  raises  a  legal  pre- 
sumption of  fraud,  for  the  want  of  certain  formalities  in  con- 
tracts, but  it  does  not  apply  where  there  is  an  action  for 
an  actual  fraud  or  deceit.  In  Tapp  v.  Lee,  Chambre,  J.,  said 
that  he  did  not  think  the  statute  of  frauds  extended  to  cases 
of  this  sort ;  and  "  though  the  action  was  modern  in  practice, 
he  should  still  think,  even  if  there  had  been  no  decision  on 
the  subject,  that  it  was  founded  on  solid  and  legal  principles.'' 

This  cause  was  left  to  the  jury  on  a  question  of  fact,  as  tc 
the  fraud  and  intention  to  deceive.  Where  there  is  a  contra 
riety  of  evidence,  it  is  the  peculiar  province  of  the  jury  to 
weigh  the  testimony,  and  draw  the  inference  of  fact.  In  such 
a  case,  the  court  never  invades  the  province  of  the  jury,  by 
interfering  to  grant  a  new  trial.  The  circumstance  of  fhti 
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defendant's    concealing   the   bond   and   warrant  of  attorney  ALBANY, 

against  Brown,  was  very  properly  urged  to  the  jury,  as  a  strong  ^s^8^  1808- 

circumstance  of  fraudulent  *intent.     He  might  well  suppose,  ward 

that  had  he  disclosed  that  fact  to  the  plaintiff,  he  never  would  _  v- 

have  trusted  Brown ;  since,  if  he  were  to  sell  him  goods  on  r  #  oqi  l 

credit,  they  would  be  liable,  the  next  day,  to  be  taken  in  exe-  *■             " 
cution,  to  satisfy  the  debt  of  another.     Can  it  be  said,  that 
this  was  a  verdict  against  evidence  ?     If  not,  on  what  ground 
is  the  present  motion  to  prevail  ? 

Van  Ness,  J.  This  is  an  application  for  a  new  trial,  on  a 
case  made,  and  the  only  question  now  to  be  determined  is, 
whether  the  court  can  deem  the  verdict  so  much  against  the 
weight  of  evidence  as  to  justify  the  setting  it  aside.  Whether 
this  action  can  be  at  all  sustained,  is  not  the  point  now  before 
us  ;  whenever  that  question  arises,  I  shall  be  prepared  to 
decide  upon  it. 

The  case  of  P ashy  v.  Freeman,  (3  T.  R.  51.)  seems  to  have 
been  taken  for  law,  but  it  never  has,  to  my  knowledge,  re- 
ceived the  sanction  of  this  court.     That  the  principles  upon 
which  that  decision  was  made,  have  been  carried  far  enough, 
has    been    admitted,   and   that   this   is  an  action  not  to  be 
encouraged,  so  long  as  the  provisions  of  the  statute  of  frauds 
are  considered  salutary,  I  am  fully  persuaded.     The  basis  of 
the  action  is  fraud.     Fraud  is  a  crime.     It  is  never  to  be  pre- 
sumed, but  must  be  most  conclusively  proved.     I  think  that  1 
should  never  have  given  such  a  verdict  as  the  jury  have  found  in 
this  cause.     There  is  every  reason  to  believe  that  the  defendant 
had  a  full  and  perfect  confidence  as  well  in  the  integrity,  as 
solvency  of  Brown.     This  is  evident,  from  every  part  of  his 
conduct.     The  defendant's  partner,  who  had  the  same  oppor- 
tunity of  knowing  and  judging  of  Brown's  circumstances  as 
"}e  defendant  had,  did  not  at  any  time  entertain  the  least  sus- 
P^ion  of  his  being  insolvent,  and  a  number  of  Brown's  neigh- 
bors concur  in  saying  that  their  confidence  in  him  was  un- 
shaken, until  he  absconded.     To  render  the  defendant  respon- 
sible under  such  circumstances,  on  the  ground  of  a  fraudulent 
Misrepresentation  of  Brown's  credit  and  situation,  appears  to 
1116 ,  to  say  the  least  of  it,  to  be  summum  jus.     But,  notwith- 
standing *this,  I  am  not  prepared  to  say,  that  there  is  no  evi-        [*282| 
^Hce  upon  which  the  jury  might  find  the  fraud.     They  were 
**°t  misdirected  (as  was  the  case  in  Pasley  v.  Freeman)  on  a 
Spirit  of  law.     It  certainly  is  a  circumstance  of  some  weight, 
***at  the  defendant  concealed  the  fact  of  his  having  in  his  pos- 
?^ssion  the  bond  and  warrant  of  attorney  to  confess  judgment. 
-*^d  he  communicated  this  fact,  I  should   have  no  hesitation 
***  granting  a  new  trial.     Fraud  is  imputable,  in  some  cases,  as 
^^U  where  a  man  suppresses  the  truth,  as  where  he  repre- 
^**ts  what  is  false.     Perhaps,  if  the  existence  of  the  bond  and 
^■**rant  of  attorney  had  been  disclosed,  the  plaintiff  would  not 
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ALBANY,    have  given  Brown  credit  for  the  goods.     This  part  of  the  evi- 
^ugust^*m   dence,  doubtless,  had  great  influence  with  the  jury ;  and  yet, 
Ward        I    think    it   perfectly   reconcilable   with   good   faith   and    in 

Cent  r  teS"tv>  on  tne  Part  °f  tne  defendant.  Upon  the  whole 
though  with  reluctance,  I  am  of  opinion,  that  it  is  not  expe- 
dient to  interfere  with  the  verdict.  The  question  of  fraud  has 
been  fairly  submitted  to  the  jury,  and  they  have  found  agains 
the  defendant.  They  had  a  right  to  do  so;  though  I  maj 
wish  that  they  had  done  otherwise. 

Spencer,  J.  This  case  has  been  argued  by  the  defendant's 
counsel,  as  though  this  was  a  motion  in  arrest  of  judgment, 
and  the  several  cases  decided  in  the  English  courts  have  been 
cited  and  commented  upon  in  that  view ;  but  we  are  only 
called  on  to  decide  whether  the  jury  had  sufficient  evidence 
before  them  to  justify  their  verdict  on  the  issue  joined  between 
the  parties. 

Humphrey  certainly  proved  the  plaintiff's  case  ;  and  it  was  a 
question  in  some  measure  of  credit  between  him  and  Case ; 
Humphrey  swearing  that  Case  was  not  present,  and  Case  tes- 
tifying that  he  was,  when  the  defendant  made  his  representa- 
tions to  Brown.  To  which  of  these  witnesses  credit  was  due, 
it  is  not  for  the  court  to  say ;  the  jury  have  seen  fit  to  give 
credit  to  the  testimony  of  Humphrey,  and  I  see  no  reason  to 
think  differently.  Had  the  fact  been  less  doubtful  on  the 
point  of  falsely  representing  Brown,  the  witnesses  to  the  defend- 
[*283  ]  ant's  general  good,  and,  #indeed,  exemplary  character,  would 
have  turned  the  scale.  As  it  is,  I  cannot  say,  that  I  am  dis- 
satisfied with  the  verdict. 

I  am,  therefore,  of  opinion,  that  the  defendant  take  nothing 
by  his  motion. 

Kent,  Ch.  J.,  concurred. 

Thompson,  J.,  and  Yates,  J.,  not  having  heard  the  argument 
in  the  cause,  gave  no  opinion. 

Rule  refused 
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ALBANY. 

August,  1808. 

Jacks(  n,  ex  dem.  Waldron,  and   Eltje,  his    Wife,     Jac™°* 

against  Welden.  w«lde» 


own 


THIS  was  an  action  of  ejectmnt,  for  lands  claimed  by  the  a.,  as  the 
lessors  of  the  plaintiff,  as  lying  within  the  Half  Moon,  or  Van  er  °(,and  situ- 
Schai:k's  patent,  in  Saratoga  county.  The  cause  was  tried  ent  "of  e  ^?a« 
at  the  Saratoga  circuit,  the  4th  Jane.  1807,  before  Mr.  Justice  ^^k,    pe.r- 

c  °  7  mitted    B.,     in 

bpencer.  1791,  to  occupy 

On  the  trial,  the  plaintiff  proved  that  the  defendant  paid  ft*  and  for  which 
rent  for  the  premises  to  Tobias  C.  Ten  Eyck,  previous  to  the  rent.PDisputes 
year  1791  ;  that  in  the  year  1791,  Ten  Eyck  died,  and  by  his  Jjjjjj^  ari5n 
will,  bearing  date  the  25th  November,  1791,  he  devised  all  his  proprietors  un- 
real estate  in  the  said  patent,  to  Eltie,  one  of  the  lessors  of  ***  .  ,,  Van 
the  plaintiff.  The  defendant  claimed  the  premises  under  the  en^and'tnose 
patent  of  Kayaderosseras.  of  ^  Kayade- 

The  defendant  then  offered  to  give  in  evidence,  an**acT  of  e$\e 

*1.  That  the  rent  paid  was  previous  to  1793,  and  that  Ten  [  *  284  1 
Eyck  claimed  the  premises  as  lying  within  Van  Schaick's  pat-  legislature  was 
ent,  and  that  the  premises  were  at  the  same  time  claimed  by  fo^St^  petilion 
other  persons,  under  the  Kayaderosseras  patent.  of  various  per- 

2.  An  act  to  ascertain  the  bounds  between  these  two  pat-  u™,er  Se'.wv? 
ents,  passed  the  llth  March,  1793.  erai     patents,) 

3.  The  determination  of  the  commissioners  under  that  act,  coSuSssifnew 
on  the  5th  February,  1794,  that  the  premises  were  included  in  to    settle    the 
the  Kayaderosseras  patent.  %%%£  £ 

4.  That,  upon  that  determination,  the  lessors  of  the  plain-  ents,  and  by 
tiff  abandoned  their  right  to  the  premises ;  and  that  the  de-  com^ssfoners" 
fendant  derived  a  title  under  the  patent  of  Kayaderosseras.         in  1794,  the  land 

The  judge  rejected  all  the  evidence  ls  inadmissible,  except  fennVneTTo  dbe 
under  the  last  point.  within  the  pat- 

The  defendant  then  proved,  that  in  June,  1806,  in  a  con-  lolSwc£ayaon 
versation  with  one  of  the  lessors  of  the  plaintiff  concerning  this,  a.  said, 
this  suit,  he  admitted,  that  upon  the  determination  of  the  aifciahfTo^he 
commissioners,  he  had  given  up  his  claim ;  but  that  having  re-  land,  and  b., 
cenUy  been  informed  that  Tobias  C.  Ten  Eyck  did  not  sign  ^of^u): 
the  petition  to  the  legislature,  for  the  appointment  of  the  com-  chased  the  land 
missioners,  he  had  renewed  his  claim.  °OT£  unSerPtoe 

The  defendant  further  offered  to  prove,  that  previous  to  the  Kayaderosse- 
determination  of  the  commissioners,  other  persons  resided  on  aw  ten  yew! 
lands  claimed  by  Ten  Eyck,  in  his  life-time,  as  lying  within  afterwards,  dur- 

Van  Schaick's  patent,  and  paid  rent  to  him,  and,  afterwards,  ^rentwas de- 
manded of  B.. 

A.  being  informed,  that  as  he  did  not  sign  the  petition  to  the  legislature,  he  was  not  bound  by  the  award 
•f  the  commissioners,  brought  an  action  of  ejectment  against  B.,  and  attempted  to  recover  on  the  posses- 
sion of  B.  as  his  tenant,  as  continued  from  1791 :  It  was  held  that  A.  having  so  long  acquiesced  in  the 
award  of  the  commissioners,  and  having  permitted  B.  to  purchase  of,  or  attorn  to  a  stranger,  he  could  not 
tow  recover  on  the  ground  of  the  prior  tenancy  of  B.,  but  must  produce  his  title,  (a) 
Whether  the  award  of  the  commissioners  was  conclusive  as  to  the  title  of  A.  1  Que 


mere. 


(a)  See  Jackson  v.  Vincent,  4  Wend.  Rep.  633.    Jackson  v.  Davis,  5  Cow.  Rep.  124 
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ALBANY,     to  one  of  the  lessors  of  the  plaintiff,  as  claiming  under  himk 
VJ^£!^^J,  since  his  death ;  that  Waldron  claimed  the  rent  up  to  the  tinu 
Jackson      of  the  determination  of  the  commissioners,  and  then  with  ful  ^ 
Welden      knowledge  that  his  tenant  had  agreed  to  purchase  the  lancL  ^ 
under  the  patent  of  Kayadcros>eras,  he  abandoned  his  righ"^, 
and  told  the  tenant  that  a  t'.tle  under  the  patent  of  Kayade*~ 
osseras  was  valid ;  but  this  evidence  was  overruled. 

The  judge  charged  the  jury,  that  the  plaintiff  had,  in  tb^* 

[  *  285  ]       first  instance,  made  out  a  title  ;  that  the  evidence  ^offered  t^*} 

the  defendant,  was  not  sufficient  to  establish  the  fact,  that  tB~^c 

lessors  of  the  plaintiff  had  abandoned  their  right,  but  that     ^f 

the  jury  thought  otherwise,  they  might  find  for  the  defendai^*  t. 

The  jury  found  a  verdict  for  the  plaintiff. 

A    motion    was   made   for   a   new  trial,  on   the   followLsng 

grounds : — 

1.  Because   the   evidence   excluded   ought    to   have  bo«n 
admitted. 

2.  Because  the  judge  misdirected  the  jury. 

3.  Because  the  verdict  was  against  evidence. 

Russel,  for  the  defendant.     By  the  act  of  the  legislative 
of  the  11th  March,  1793,  and  the  award  of  the  commissioners 
appointed  pursuant  to  that  act,  a  complete  title  was  vested     in 
all  the  persons  claiming  under  the  patent  of  Kay  ad  er  osseras. 
(Greenleaf's  edition   of  the  laws,  v.  3.  p.  81.  16  sess.  c.  3*7.) 
The  first  section  of  the  act  declares,  that  the  determination 
of  the  commissioners,  or  any  three  of  them,  shall  be  final  arid 
conclusive,  as  to  all  the  rights,  titles   and  interests  derived 
under  the  respective  patents  of  Kayaderosseras,  Half  Moon, 
and  Shannondhoi,  or  Clifton  Park,  and  shall  absolutely  vest 
the  right,  title    and   interest  in   the  lands  determined  to    be 
within  the  respective  bounds  of  each  patent,  settled  by  the 
commissioners,  with  the  same  estate  as  would  have  vested,  had 
they  been  undoubtedly  included  in   the  original  patents   re- 
spectively ;  and  all  persons  were  excluded  from  any  other  title 
than  what  they  might  hold  under  the  award  of  the  corarois" 
sioners.(a) 

The  exemplification   of  this  award,  which  was  offered  in 
evidence,  ought,  therefore,  to  have  been  received. 
[#286]  *Again,  the  defendant  in  ejectment  may  show  that  the  title 

of  the  lessor  of  the  plaintiff  is  at  an  end,  or  has  expired,  and 
that  he  has  no  right  to  turn  him  out  of  possession.     (England      j 
v.  S/ade,  4  Term  Rep.  682.)     The  rule  that  a  tenant  cannot 
dispute  the  title  of  his  landlord,  is  not  denied ;  but  if  the  title 

(a)  Three  of  the  commissioners,  Egbert  Benson,  Samuel  Jones  and  Peter  Cantine 
by  their  award,  made  the  25th  February,  1794,  pursuant  to  the  act,  determined  the  several 
boundary  lines;  laid  down,  mentioned  and  included  in  the  map  and  field  book  of  the  sur- 
vey and  partition  of  the  Kaynderosseras  patent  by  Christopher  Yates,  John  Glen  and 
Thomas  Palmer,  as  commissioners,  and  Charles  Webb  as  surveyor,  and  filed  in  the  office 
of  the  clerk  of  the  city  and  county  of  Albany,  as  .and  for  the  boundary  line  or  lines  of  the 
said  patents,  to  be  the  boundary  lines  between  the  said  patents  respectively. 
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of  the  landlord  is  at  an  end  and  gone,  it  is  competent  to  him     ALBANY. 

to  prove  that  fact.     The  act  of  the  legislature  and  the  award  ^*^M^ 

of  the  commissioners,  put  an  end  to  the  title  of  the  lessor  of      Jackson 

the  plaintiit',  and   no  rent  has  since  been  claimed.     All  the  v- 

rights   and   obligations    existing    between    the   landlord    and 

tenant  were  destroyed  with   the  estate  or  title.     The  evidence 

was  also  admissible,  as  affording  a  strong  presumption  that  the 

lessor  of  the  plaintiff  had  abandoned  his  title.     If  a  landlord 

will  stand  by  and  surfer  his  tenant  to  do  acts  inconsistent  with 

his  tenancy,  he  shall  be  bound  by  them.     (1    Esp.  Cases,  N. 

F.  368.)     The  witness,  Rosekrans,  did,  in  fact,  prove  that  the 

lessor  had  completely  abandoned  his  title,  and  relinquished  all 

claim,  after    the   award    of  the   commissioners.     The  judge, 

therefore,  misdirected  the  jury  by  saying,  that  the  evidence 

of  an  abandonment  was  not  sufficient. 

Van  Vcchten,  contra.  The  defendant  ought  to  have  shown 
that  the  lessor  of  the  plaintiff  was  a  party  to  the  award  of  the 
commissioners,  or  that  he  had  joined  in  the  petition  to  the 
legislature  on  which  the  act  was  passed.  An  act  concerning 
private  rights,  cannot  affect  the  rights  of  persons  who  do  not 
join  in  the  petition,  or  assent  to  it.  As  against  them,  the  act 
must  be  considered  as  inoperative  and  void.  It  would  be 
against  the  constitution,  and  every  principle  of  justice  and 
liberty,  if  the  rights  of  a  person  could  be  taken*  from  him 
without  his  privity  or  consent.  Until,  therefore,  it  was  shown 
that  the  lessor  of  the  plaintiff  had  subscribed  or  assented  to 
the  petition  to  the  legislature,  which  produced  the  act  in  ques- 
tion, it  was  improper  to  allow  the  award  under  the  act,  to  be 
given  in  evidence  against  him. 

Again,  the  act  of  the  7th  April,  (Grecnlcaf's  ed.  of  the 
laws,  v.  3.  p.  222.  18  sess.  c.  57.)  1795,  explains  the  intention 
of  the  legislature  in  the  former  act  of  1793,  and  as  it  is  a 
public  act.  the  court  will  take  notice  of  it.  After  #reciting  [  *  287 
the  previous  proceedings,  the  prior  act,  and  the  award  of  the 
commissioners,  it  declares,  "  that  the  title  of  no  person  whom- 
soever, claiming  lands  in  either  of  the  said  patents,  by  lease,  oi 
by  purchase  in  fee  simple,  and  who  did  not  unite  in  an  appli- 
cation to  the  legislature  for  the  act  of  the  11th  March,  1793, 
and  who  did  not  subscribe  to  the  agreements  and  petitions 
therein  mentioned,  shall  be  bound,  or  any  way  affected  by  the 
determination  of  the  commissioners,"  &c.  The  last  act  thus 
confirms  what  I  contend  to  be  the  true  construction  of  the 
first  act,  that  those  who  had  not  joined  in  the  application  or 
submission  to  the  legislature,  were  not  concluded  as  to  their 
rights,  by  the  award  of  the  commissioners.  If  the  act,  then, 
does  not  bind  the  plaintiff,  nor  take  away  his  rights,  it  cannot 
alter  or  dissolve  the  relation  of  landlord  and  tenant,  which 
existed  at  the  time.     The  rights  and  relations  of  the  lessor 
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albany,     of  the  plaintiff  and  his  tenants,  remain  in  the  same  situation 
vJlS^^^J,  as  if  that  act  had  never  been  passed. 
Jackson  Again,  it  is  urged,  that  there  was  evidence  that  the  lessor 

We^den  °^  *"e  P'amtiff  nacl  abandoned  his  claim.  But  if  he  expressed 
himself  and  acted  under  a  mistake,  as  to  the  operation  of  the 
act  of  the  legislature,  when  he  was  not  in  fact  affected  by  it, 
he  must  be  allowed  to  assert  his  rights,  as  soon  as  he  has  dis- 
covered this  mistake,  and  ought  not  to  be  prejudiced  by  ar 
involuntary  error.  The  defendant,  also,  may  have  acted  undei 
a  mistake  when  he  made  the  purchase,  and  if  so,  he  is  not  to 
be  censured ;  but  the  mistakes  and  misapprehension  of  the 
parties,  as  to  the  state  of  their  rights,  after  the  passing  of  the 
act,  can  never  be  construed  into  an  abandonment  of  them. 

Emott,  in  reply.  Prior  to  the  year  1791,  the  defendant  had 
paid  rent  to  the  ancestor  of  the  lessor  of  the  plaintiff.  After 
the  act  of  1793,  no  rent  was  demanded,  nor  any  title  asserted, 
until  the  commencement  of  the  present  action.  The  lessor 
of  the  plaintiff  stood  by,  and  saw  the  defendant  occupy  the 
[  *  288  ]  premises,  and  finally  purchase  *from  a  stranger,  in  whom  he 
supposed  the  legal  title  to  be  vested. 

The  first  ground  of  objection  is,  that  the  lessor  of  the  plain- 
tiff's title  was  extinguished  by  the  act  of  1793,  which  is  final 
and  conclusive.  That  act  was  not  unconstitutional.  These 
statutory  arbitrations  were  frequent  before  the  revolution,  and 
have  been  used  since.  The  practice  is  too  well  settled  to 
have  its  utility  called  in  question.  No  mode  could  possibly  be 
devised  so  salutary  and  efficacious,  in  settling  those  conflicting 
,  claims  to  lands,  which  would  otherwise  produce  endless  litiga- 

tion, and  incalculable  expense  to  the  parties.  Nothing  could 
better  promote  the  ends  of  justice  and  the  peace  of  the  com- 
munity. If  the  act  is  unconstitutional,  it  must  either  be  be- 
cause it  deprives  the  party  of  the  benefit  of  a  trial  by  jury ;  or 
because  no  new  court  can  be  instituted  which  does  not  proceed 
according  to  the  course  of  the  common  law ;  (41st  art.  of  the 
constitution  of  New- York ;)  or  that  it  deprives  the  party  of  the 
right  of  appeal  to  the  court  of  the  last  resort.  But  neither 
of  these  objections  is  applicable  to  the  present  case.  The 
uniform  practice  of  the  legislature,  in  passing  acts  to  settle 
controversies  of  this  nature,  affords  the  best  construction  of 
the  constitution.  In  saying  that  no  new  court  should  be 
instituted  but  such  as  shall  proceed  according  to  the  common 
law,  the  framers  of  the  constitution  meant  to  declare  no  more 
than  that  no  court  should  be  instituted  that  was  not  governed 
by  the  common  law,  which  the  people  claimed  as  their  birth 
right. 

If  the  claims  of  these  contracting  parties  rested  on  questions 
of  law,  they  could  not  be  determined  by  a  jury.  Again,  it 
will  not  be  denied  that  the  act  in  question  might  be  passed  at 
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the  instance  of  the  parties :    And  we  are  to  presume  that  all 
proper  parties  were  before  the  legislature. 

If  the  act  of  1793  gave  any  rights,  they  were  vested  rights, 
and  the  legislature  could  not,  by  the  act  of  1795,  divest  them. 
If  the  law  of  1793  was  binding  only  on  parties  and  privies, 
and  not  on  strangers,  the  legislature  #could  not  pass  an  act  to 
declare  who  were  parties  or  privies,  for  that  is  a  question 
of  common  law  and  of  judicial  cognizance.  If  strangers 
were  bound  by  the  first  act,  then  there  is  an  end  to  the 
question.  The  second  act  was  as  much  a  private  one  as  the 
first,  ano>  it  ought  to  have  been  produced.  When  a  private 
act  is  produced,  those  who  are  injured  by  it  may  come  in  and 
show  that  it  was  obtained  by  false  suggestions,  and  the  party 
)roducing  the  act  shall  not  avail  himself  of  it.  Private  acts 
are  like  grants  from  the, crown  in  England,  and  may  be  avoid- 
ed in  the  same  manner.  If  the  act  of  1795  had  been  pro- 
duced, the  defendant  might  have  shown  that  Ten  Eyck  neither 
held  by  lease  nor  purchase,  nor  came  within  the  provisions 
of  the  act.  As  two  years  elapsed  between  the  act  of  1793, 
and  that  of  1795,  the  latter  act  ought  to  receive  the  most 
limited  construction,  so  as  not  to  affect  those  who  acted  under 
the  first  act.  If  the  tenancy  under  the  lessor  of  the  plaintiff 
was  extinguished  by  the  act  of  1793,  it  was  not  restored  by 
the  act  of  1795. 

■ 

Van  Ness,  J.  %  The  lessors  of  the  plaintiff  derive  their  title 
from  T.  C.  Ten  Eyck,  and  rely  altogether  for  a  recovery  on 
the  ground,  that  in  1791,  the  defendant  was  Ten  Eyck's  tenant. 
The  defendant  admits  that,  in  1701,  he  was  the  tenant  of 
Ten  Eyck ;  but  he  insists,  that  after  Ten  EycWs  death,  and 
when  the  lessors  of  the  plaintiff  had  succeeded  to  his  rights, 
under  his  will,  they  dissolved  the  connection  of  landlord  and 
tenant,  and  abandoned  their  claims  to  the  premises.     And  it 
ls  admitted,  that  if  this  be  so,  there  ought  to  be  a  new  trial. 
One  question  submitted  to  the  decision  of  the  court,  therefore,  is, 
whether  the  defendant  did  not  sufficiently  make  out  his  defence. 
In  1793,  on  the  application  of  certain  persons  claiming  to 
have  an  interest  in  the  Kayaderosseras,  Van  Schaick's  and  Clif- 
ton Park  patents,  the  legislature  passed  an  act  for  the  appoint- 
ment of  commissioners  to  settle  and  establish  the  boundaries 
°f  their  several  tracts  which  were  then  in  dispute.     The  com* 
toissioners  appointed  by  this  act,  pursuant  ^thereunto,  in  1794, 
made  an  award  by  which  they  determined  that  the  premises  in 
question  were  comprehended  within  the  Kayadcrosscras  patent, 
and  not  in  the  patent  to  Van  Schaick,  under  which  Ten  Eyck 
claimed. 

Thedefendant  proved,  by  Benjamin  Rosekrans,  that  in  March, 
1806,  Waldron,  one  of  the  lessors  of  the  plaintiff,  and  the  hus- 
band of  the  other  lessor  of  the  plaintiff,  informed  him  that,  upon 
the  determination  of  the  commissioners,  he  had  given  up  all 
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ALP4NY,     claim  to  the  lands,  which,  according  to  that  determination,  be- 
^^\1^\  longed  to  the  Kayaderosseras  patent ;    and    that    he   did  not 
Jackson      censure  the  defendant  for  having  purchased  under  the   last- 
v-  mentioned  patent,  but  having  recently  been  informed,  that  Tom. 

Eyck  did  not  sign  the  petition  to  the  legislature  for  the  ap- 
pointment of  the  commissioners,  he  had  renewed  his  claim  tc* 
the  lands. 

From  this  it  is  evident,  that  Waldron  knew  of  the  submission*, 
to  the  commissioners,  and  of  their  decision,  both  of  which,  in — 
deed,  must  have  been  facts  of  public  notoriety.     He  expressly^ 
admits,  that  after  the  decision  of  the  commissioners,  and  ac — 
cording  to  which  ho  had  no  title  to  the  premises,  he  had  given 
up  all  claim  thereto.     He  also  knew,  that  in  consequence  of" 
this  decision,  the  defendant  had  purchased  from  the  proprietors 
under  the  Kayaderosseras  patent.     But  he  says,  that  having 
recently  been  informed,  that  Ten  Eyck  had  not  united  in  the 
application  to  the  legislature  to  pass  the  act  of  1793,  he  had 
renewed  his  claim  to  the  lands.     That  is,  after  he  had,  for  nearly 
ten  years,  acquiesced  in  the  determination  of  the  commission- 
ers, and    supposed   himself  concluded   thereby,  not    having, 
during  the  whole  of  that  period,  demanded  rent  from  the  de- 
fendant, but,  on  the  contrary,  abandoned  all  his  claim  to  the 
land  ;  having,  by  this  means,  encouraged  the  defendant  to  pur- 
chase frftm  the  Kayaderosseras  proprietors,  in  whom  the  com- 
missioners had  determined,  the  title  to  be  valid  ;  having,  during 
this  period,  never  considered  the  defendant  in  any  respect  as 
his  tenant,  he  now  renews  his  claim  to  the  land.     I  think  this 
claim  comes  top  late,  and  that  it  would  be  unjust,  after  all  that 
[  *  291  ]       has  taken  place  subsequent  *to  the  determination  of  the  com 
missioners,  to  permit  the  lessor,  at  this  time,  to  consider  the 
defendant  as   his  tenant.     He1  must  be  deemed  to  have  been 
privy  to  and  consenting  to  the  defendant's  attornment  to  the 
proprietors  of  the  Kayaderosseras  patent,  and  such  an  attorn- 
ment, under  the  statute,  is  valid. 

If  the  award  of  the  commissioners  is  not  conclusive  as  to  the 
title,  (about  which  I  give  no  opinion,)  the  plaintiff  ought,  at 
least,  to  be  compelled  to  show  his  title,  which  the  defendant 
will  then  be  in  a  situation  fairly  to  meet ;  and  if  it  should  be 
found  that  the  award  is  not  conclusive,  and  that  the  premises 
are  comprehended  within  the  patent  of  Van  Schaick,  the  de- 
fendant would  then  have  his  remedy  against  the  proprietors, 
under  the  Kayaderosseras  patent,  to  whom,  it  is  to  be  pre- 
sumed, he  has  paid  a  valuable  consideration  for  the  lands  in 
question,  and  taken  the  necessary  covenants  to  indemnify  him, 
in  case  of  a  failure  of  their  title. 

On  this  ground,  therefore,  I  am  of  opinion,  that  a  new  trial 
ought  to  be  granted.  And  inasmuch  as  I  think  that  the  act 
of  1793,  and  the  award  of  the  commissioners,  pursuant  thereto, 
ought  to  have  been  permitted  to  be  given  in  evidence,  for  the 
purpose  of  strengthening  the  testimony  of  RoseJcrans.  as  to  the 
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/act  that  the  lessors  of  the  plaintiff  had  abandoned  all  claim  to  Albany, 

trie  premises,  and  to  show  their  acquiescence  in  the  decision  of  ^^.i^. 
the  commissioners,  I  am  also  of  opinion,  that  the  costs  ought  tp      Jackson 

at>ide  the  event  of  the  suit.  „     v- 

Blanshan. 

Spencer,  J.,  and  Kent,  Ch.  J.,  were  of  the  same  opinion. 

Thompson,  J.,  and  Yates,  J.,  not  having  heard  the  argu- 
ment in  the  cause,  gave  no  opinion. 

New  trial  granted. 


'Jackson,  ex  dem.  Burhans,  and  Brachie,  his  Wife,      [*292] 


against  Blanshan  and  Blanshan. 


THIS  was  an  action  of  ejectment,  for  lands  in   the  town  of  x.n  order  l°  e«- 
ffurley,  in  the  county  of  Ulster.     The  cause  was  tried  before  be  read  ^ 


m  evi 


Mr.  Justice  Spender,  at  the  Ulster  circuit,  in  1807.  deuce>   as    an 

The  lessors  of  the  plaintiff  claimed  title  under  the  will  of  whhout  furtL* 

Matthys  Blanshan,  the  father  of  Brachie,  one  of  the  lessors  of  Pro°f  l.ha»   'V 

the  plaintiff.     It  was  proved  that  the  defendants  were  in  pos-  mustUbe  at 'least 

session,  and  that  the  premises  in  question  were  part  of  the  real  30  years   old, 

estate  of  the  testator,  who  died  in  1780  or  1781,  leaving  six  oTThe  testator  j 

children,  all  of  whom  were  dead,  except  Brachie,  and  all  left  for  ll?«  age  of 

issue,  except  Matthew;  that  Matthew  died  in   1804,  and  for  computed  from 

several  years  prior  to  his  death  had  not  been  in  possession  ;  and  the  timf  *[ih* 

it  vvas  admitted,  that  he  had  mortgaged  the  premises  to  the  and   not  ir»m 

loan  officers  of  Ulster,  by  whom  they  were  sold,  and  under  j{?,dale- , 

w"Om  the  defendants  claimed  title.  wiiiUwa™  dated 

The  will  of  Matthys  Blanshan,  dated  the  21st  of  April,  in  mo,  and  a 

lTT^  /*•         i  •.  •  i  i       i  •      A     i  ^  i  i    possession  oft!  ie 

i  '  *  fj,  was  offered  in  evidence,  and   objected  to,  unless  proved  [and  was  taken 

hy  a.  subscribing  witness.     It  appeared  that  one  of  the  subscrib-  jj",^^  17"!^ 

u*S  "witnesses  was  dead,  that  another  was  non  compos,  and  that  (when  the  to,- 

the  third  lived  at  Poughkeepsie,  and  no  reason  was  shown  why  £Ltor  die(?')Jor 

he  was  not  produced.     The  will  was,  therefore,  rejected,  not  allowed" ?o 

The  plaintiff  then  offered  to  prove  that  five  sixths  of  the  real  ^nrceead  ^l{^[ 

estate  of  the  testator  in  Hurley,  had  been  held  under  the  will.  pr0of  of  itsex- 

This  was  overruled  by  the  judge,  as  not  sufficient  to  entitle  the  ^ere  A  do-* 

wul  to  be  read  in  evidence.  vised  "  all  his 

The  plaintiff  then  proved  that  the  children  of  Matthys  Blan-  es,ate>  "*i  ^ 

r  l  J  personal,  to  his 

six  children,  to 
be  Equally  divided  between  tbem,  sj  are  and  share  alike,  dui  if  any  of  them  died  before  arriving  at  full 
ag6; i  or  without  lawful  issue,  that  thtt  his,  her  or  their  part  or  share,  should  devolve  upon,  and  be  equally 
divided  among  the  surviving  children,  and  to  their  heirs  and  assigns  for  ever:"  This  was  held  to  be  a 
fpo&  devise  over,  by  way  of  executory  devise :  and  that  the  share  of  one  of  the  sons  who  died  without 
isffle,  after  the  death  of  four  of  the  other  children,  who  left  issue,  went  to  the  only  surviving  child. 

• 

(«)  Jackson  v.  Thompson  6  Cow.  178.   Jackson  v.  Christman,  4  Wend.  Rep  278.    Jackson  v.  Davis 
b  Cow.  Rep.  127. 
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ALBANY,     shan  divided  his  real  estate,  after  his  death,  into  six  equal  parts 
^j^Jl^^  and  that  Matthew  took  the  premises  in  question  for  his  share, 
Jackson     and  the  children  said  that  it  was  run  out,  according  *to  the 
B     v-   ^       will,  and  all  the  children  were  present,  except  Brachie,  who 
I  *  2Q*}  1       ^ad  exc'lange(l  lands  with  one  of  the  sons,  Johannis,  and  given 
I  -*       up  her  right,  and  it  was  then  talked  of,  that  if  any  of  the  chil- 

dren died  without  heirs,  his  or  her  part  was  to  go  to  the  sur- 
vivors. The  will  was  then  admitted.  After  giving  som$ 
legacies,  the  testator  adds,  "  I  give,  devise  and  bequeath  to  my 
six  children,  Johannis,  Jacob,  Matthew,  Anne,  Catharine  and 
Brachie,  and  to  their  heirs  and  assigns  for  ever,  all  the  remain- 
der of  my  real  and  personal  estate,  which  I  hold  by  patent, 
deed,  bond,  or  any  other  instrument  whatsoever,  to  be  divided 
equally  among  them  all,  share  and  share  alike,  viz.  each  of  my 
above-named  six  children  to  have  the  one  sixth  part  of  my  estate, 
movable  and  immovable,  which  shall  be  in  my  possession  when 
I  depart  this  life ;  but  if  any  one  or  more  of  my  above-named 
children  should  die  before  they  arrive  at  full  age,  or  without 
lawful  issue,  that  then  his,  her,  or  their  part  or  share  of  my 
estate  shall  devolve  upon,  and  be  equally  divided  among  the 
rest  of  my  surviving  children,  and  to  their  heirs  and  assigns  for 
ever."  The  will  was  proved  the  29th  of  September,  1781,  by 
one  of  the  subscribing  witnesses,  before  the  surrogate  of  Ulster 
county.  It  appeared  that  the  other  four  children  died  before 
Matthew,  leaving  issue  that  were  still  living. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  whether  the  will  was  properly  admitted,  and 
whether  the  lessors  have  any,  and  what  interest  in  the  premises. 
It  was  agreed,  that  if  the  will  was  improperly  admitted,  that 
a  nonsuit  should  be  entered  ;  if  otherwise,  and  the  plaintiff 
had  no  title,  that  then  a  verdict  should  be  entered  for  the  de- 
fendants ;  but  if  the  will  was  properly  admitted,  and  the  plain- 
tiff had  shown  a  title  to  all,  or  any  part  of  the  premises,  judg- 
ment was  to  be  given  for  the  plaintiff. 

The  following  points  were  raised  on  the  argument :— .-. 
i.   Whether  the  will  was  properly  admitted. 
I  #  294  ]  *2.   Whether   the   limitation   over,  upon    Matthew's  dying 

without  issue,  was  a  valid  limitation. 

3.  Whether  Brachie  alone  takes,  as  sole  survivor,  or  do  nc»^ 
the  words  import  a  general  failure  of  issue. 

4.  Or  whether  the  issue  of  the  brothers  and  sisters  come  m 
for  a  proportion. 

L.  Elmendorf,  for  the  plaintiff.  1 .  The  will  was  duly  prove  — 
in  the  office  of  the  surrogate  of  the  county,  and  being  mor" 
than  37  years  old,  it  ought  to  have  been  received  as  an  ancier" 
deed,  without  further  proof.  A  parish  certificate  of  30  yea 
old,  has  been  admitted  in  evidence,  without  giving  any  accou 
of  it  (5  East.  259.)  So  deeds  of  thirty  years'  standing  a 
admitted,  without  further  proof  of  the  execution  thao  the  pr< 
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dttction  of  them.  (Butler's  N.  P.  255.  Peake's  Ev.  109. 
110.)  Besides,  the  will  having  been  admitted  by  the  parties 
who  acted  under  it,  that  was  sufficient,  in  an  action  of 
ejectment. 

2.  Tfhe  devise  over  in  the  will  was  good,  as  an  executory 
devise.  In  the  case  of  Fosdick  v.  Cornell,  (1  Johns.  440.)  a 
similar  question  arose  on  a  similar  clause  in  a  will,  and  all  the 
cases  on  the  subject  were  fully  examined,  and  the  court  were 
unanimously  of  opinion,  that  the  devise  over  was  good.  As 
four  of  the  children  died  before  Matthew,  and  he  died  without 
issue,  the  share  of  Matthew  must  go  to  Brachie,  the  only 
survivor. 


^LBANY, 

August  1808. 

Jackson  . 
v. 
Blansha* 


Sudan,  contra.  1.  The  presumption  in  regard  to  ancient 
deeds,  exists  only  where  there  has  been  a  continued  possession, 
according  to  the  deed.  Here  Matthew  had  been  long  out  of 
the  possession.  Wills  do  not,  like  deeds,  take  effect  from 
their  date  or  delivery,  but  from  the  death  of  the  testator ;  their 
age,  therefore,  is  to  be  computed,  not  from  the  time  they  bear 
date,  but  from  the  period  when  they  take  effect.  In  the  present 
case,  the  testator  died  in  1780  or  1781  ;  so  that,  admitting  the 
rule  about  ancient  deeds,  to  be  applicable  to  wills,  yet,  with 
this  modification,  the  present  will  is  not  30  years  old,  so  as  to 
entitle  it  to  be  read  as  an  ancient  deed. 

*2.  By  the  word  estate,  the  testator  devised  both  his  real  and 
personal  property  equally  among  his  children.  The  personal 
property  vested  absolutely  on  their  respectively  attaining  the 
age  of  21  years,  and  any  limitation  over  was  void.  As  the 
object  of  all  the  rules  of  construction  is  to  ascertain  the  inten- 
tion of  the  testator,  it  is  usual  to  resort  to  the  devise  of  per- 
sonal property,  in  order  to  find  out  the  intention  of  the  devisor 
as  to  his  real  estate ;  and  to  apply  the  same  rule  to  the  real  as  to 
the  personal  property.  (Fearne's  Ex.  Dev.  190.  359.  Forth  v. 
Chapman,  1  P.  Wms.  663.)  If  so,  then  it  is  clear,  that  each 
child,  on  arriving  at  the  age  of  21  years,  would  take  a  fee. 
(Fearne's  Ex.  D*v.  191.)  Again,  by  the  words  "surviving 
children,"  it  must  be  intended,  that  the  grandchildren  should 
take  equally  with  the  surviving  child.  (Fearne's  Ex.  Dev. 
209.    Shep.  Touch.  417,  418.) 

Spencer,  J.  The  questions  in  this  case  are,  whether  the 
will  of  Matthys  Blanshan  was  well  proved ;  and  whether 
Brachie,  the  wife  of  the  lessor,  alone  took  the  share  of  Matthew, 
one  of  the  children  of  the  testator. 

It  has  been  decided  in  this  court,  that  a  will  stood  upon  the 
same  footing  as  a  deed,  with  respect  to  proof;  and  that  an  an- 
cient will  was  subject  to  the  same  rule  of  evidence  as  an 
ancient  deed.  The  will  is  dated  the  2lst  of  April,  1770;  but 
the,  testator  did  not  die  until  1780  or  1781.  A  will  does  not 
take  effect  until  the  testator's  death  ;  but  it  conveys  only  the 
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ALBANY,     lands  of  which  he  was  seised  when  it  was  made,  if  the  devisa 
Ang^/LWL   1^  ever  SQ  broad  ;  and,  therefore,  though  not  consummated  until 
Jjckson      the  death   of  the  devisor,  it  relates  back  to  the  time  of  the 
v-  devise.     The  reason  of  the  law,  in  dispensing  with   the   at- 

tendance of  witnesses,  to  a  deed  of  30  years'  standing,  and 
where  possession  has  been  held  under  it,  is  founded  on  the 
presumption,  that  they  are  dead,  and  the  impossibility  of 
proving  its  execution ;  and  though  they  are,  in  fact,  alive,  it  is 
not  necessary  to  produce  them,  for  the  rule  is  general  in  its 
operation.  The  reason  of  this  rule  applies  to  the  time  of  the 
[  *  296  ]  execution  of  a  will,  and  not  to  the  death  *of  the  testator,  for 
the  same  difficulty  of  proof  exists  in  the  one  case  as  in  the 
other.  I  think,  therefore,  that  when  wills  and  deeds  have  the 
same  principle  applied  to  them,  as  respects  their  proof,  it  is 
following  the  analogy  to  consider  a  will  as  an  ancient  one, 
when  30  years  have  elapsed  since  its  execution ;  and  that  it 
may  be  read  in  evidence,  where  the  possession  has  been  held 
according  to  its  provisions,  for  27  years,  as  is  the  present  case. 

If  this  be  correct,  the  production  of  the  will,  the  proof  that 
all  the  children  held  under  it,  and  had  divided  the  estate  ac- 
cording to  its  provisions,  was  sufficient  proof,  prima  facie,  of 
its  execution. 

In  the  case  of  the  Governor  fy  Company  of  (he  Chelsea  Water 
Works  v.  Cowper,  (1  Esp.  Cas.  275.)  Lord  Kenyon  admitted 
a  bond  to  be  given  in  evidence,  saying,  that  all  deeds  of 
above  30  years'  date,  proved  themselves ;  and  that  it  added  to 
its  authenticity,  coming  from  among  the  papers  of  the  company, 
and  being  in  the  hand-writing  of  their  secretary  ;  and  a  case  is 
cited  by  Lord  Kenyon,  where  Lord  Mansfield  declared  that  he 
would  admit  a  bond  of  above  30  years'  standing,  if  proved  to 
have  been  found  among  the  papers  of  the  deceased.  The  an- 
cient rule  required  the  lapse  of  60  years  before  a  deed  proved 
itself;  this  rule  has  been  narrowed  to  30  years,  and,  as  by  our 
statute  of  limitations,  the  possession  of  land  for  25  years  gives 
a  title  against  all  the  world,  I  consider  a  deed  of  more  than 
30  years'  standing,  and  where  possession  has  been  held  tinder 
it  for  25  years,  good  evidence,  without  proving  its  execution. 

The  devise  is  to  the  testator's  six  children,  and  their  heirs 
and  assigns  for  ever,  as  tenants  in  common.  But  if  any  one  or 
more  of  the  children  should  die  before  they  arrive  to  full  age, 
or  without  lawful  issue,  then  his  part  is  to  devolve  upon,  and 
be  equally  divided  among  the  rest  of  the  testator's  surviving 
children,  and  to  their  heirs  and  assigns  for  ever.  Matthew  died 
without  issue,  after  the  death  of  four  other  of  the  devisees  with 
issue,  leaving  Brachie  the  only  surviving  child  of  the  testator 
[  *  297  J  *Though  the  real  and  personal  estate  are  both  given  in  the 

same  manner,  it  would  be  violating  the  plain  intention  of  the 
testator,  to  consider  this  a  void  limitation  over,  because  the 
personal  estate  might  admit  of  other  constructions ;  and  since 
the  case  of  Fosdick  v.  Cornell,  it  cannot  be  contended  that  the 
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devise  means  an  indefinite  failure  of  issue,  but  only  a  failure  of 
issue  living  at  the  death  of  the  first  taker.  That  case  is  an  au- 
thority for  saying  that  the  devise  here  created  a  good  limitation 
over,  by  way  of  executory  devise,  depending  on  the  contingency 
of  any  of  the  devisees'  dying,  without  leaving  issue  at  the  time  of 
their  death. 

The  grandchildren  cannot  be  considered  as  the  surviving 
children,  within  the  intention  of  the  testator.  The  plain  lan- 
guage of  the  limitation  would  be  violated,  by  giving  it  such  a 
construction,  and,  indeed,  it  was  not  pressed. 

In  my  opinion,  Brachie  took  the  whole  share  of  Matthew,  on 
his  dying  without  issue,  and  the  plaintiff  is  entitled  to  judgment. 

Kent,  Ch.  J.  The  first  question  arising  in  this  case  is,  as 
to  the  admission  of  the  will  of  Matthys  Blanshan. 

The  acts  and  declarations  of  the  children  might,  perhaps, 
have  been  sufficient  ground  for  presuming  a  will  dividing  the 
estate,  according  to  the  distribution  which  actually  took  place, 
had  there  not  been  positive  proof  behind  of  the  existence  of  the 
will.  Presumptions  are  only  allowed  when  positive  proof  is 
wanting ;  but  here  the  lessors  of  the  plaintiff  admitted,  that  they 
had  in  their  hands  the  will  itself.  They  were  then  bound  to 
produce  it,  and  support  its  genuineness  by  such  proof  as  the 
nature  of  the  case  afforded.  The  highest  and  best  evidence 
was  the  production  of  one  or  more  of  the  subscribing  witnesses 
u>  the  will,  if  they  were  living,  and  within  the  jurisdiction  of 
the  court.  It  was  proved  that  one  of  the  subscribing  witnesses 
was  alive,  and  resided  in  Dutchess  county,  and  no  reason  was 
given  why  he  was  not  produced.  This  omission  was  a  fatal 
negligence  on  the  part  of  the  plaintiff ;  unless  the  admission  of 
the  will  can  be  *supported  on  the  footing  of  an  ancient  deed, 
which  proves  itself.  Here  I  think  also,  the  lessors  of  the  plain- 
tiff have  failed.  It  is  not  proper  to  compute  the  will  from  its 
date,  but  only  from  the  time  that  possession  took  place  under 
it.  It  is  the  accompanying  possession  alone  which  establishes 
the  presumption  of  authenticity  in  an  ancient  deed.  ( Gilb.  89. 
Peake,  72,  73.  Fleta,  426.  1  Inst.  6.  1  Rol  Rep.  132. 
Skinner,  239.  2  Mod  323.  2  Term,  466.  1  Black.  Rep.  532.) 
In  one  of  the  cases  referred  to,  Lord  Coke  says,  that  posses- 
sion must  have  gone  all  the  time,  according  to  the  deed,  before 
a  feoffment  of  40  years'  standing  can  be  admitted,  without 
proof  of  livery.  Where  possession  fails,  the  presumption  in 
its  favor  fails  also.  The  length  of  the  date  will  not  help  the 
deed,  for  if  that  was  sufficient,  a  knave  would  have  nothing  to 
do  but  to  forge  a  deed  with  a  very  ancient  date.  The  death 
of  the  testator  could  not  have  exceeded  26  or  27  years,  before 
the  commencement  of  the  suit,  and  the  time  of  the  posses- 
sion under  the  will  fell  short  of  the  lowest  period  which  has 
been  required  to  establish  an  ancient  deed. 

Perhaps  30  years  may  be  deemed  unreasonably  long,  since 
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it  reaches  beyond  the  limitation  now  established  in  a  writ  ol 
right.  But  it  is  to  be  observed,  that  the  rule  requiring  30  years 
as  the  test  of  an  ancient  deed,  is  an  old  and  well  settled  rult 
of  evidence ;  and  that  it  has  been  applied  to  a  variety  of  in- 
struments, besides  conveyances  of  real  estate,  such  as  bonds, 
certificates  of  settlement,  and  the  like.  It  may,  therefore,  well 
be  questioned,  whether  greater  inconveniences  would  not  be 
felt  from  a  departure  from  that  rule,  than  from  adhering  to  it, 
in  the  present  instance. 

On  this  ground,  a  judgment  of  nonsuit  ought  to  be  directed, 
according  to  the  stipulation  in  the  case.  But  as  we  have  the 
will  before  us,  and  the  counsel  have  argued  on  the  merits  of  the 
controversy,  arising  on  the  construction  of  the  will,  it  may, 
probably,  be  convenient  to  the  parties,  #and  save  further  litiga- 
tion, to  have  the  opinion  of  the  court  on  the  will. 

The  will  devises  the  real  estate  to  the  six  children,  in  fee,  of 
whom  Brachie,  one  of  the  lessors,  was  the  youngest,  and  the 
only  survivor  ;  it  then  adds  the  following  devise  over :  "  But  if 
any  one  or  more  of  my  said  children  should  die  before  they 
arrive  at  full  age,  or  without  lawful  issue,  that  then  his  or  her 
share  should  devolve  upon,  and  be  equally  divided  among  the 
rest  of  my  surviving  children."  This  devise  over  is  good  by 
way  of  executory  devise,  and  not  too  remote  ;  for  the  construc- 
tion is  well  settled,  that  the  words  "  without  lawful  issue"  mean 
issue  living  at  the  time  of  his  death.  The  case  of  Fosdick  v. 
Cornell  (1  Johns.  440.)  was  on  a  devise  to  four  sons  and  a 
daughter,  and  that  if  any  of  them  should  die,  without  heirs 
male  of  their  bodies,  their  share  should  go  to  the  survivors. 
The  court  reviewed  the  leading  authorities,  and  held  that  the 
devise  over  was  a  good  executory  devise,  and  that  the  true 
construction  was,  a  devise  over,  to  take  effect  on  failure  ol 
male  issue,  during  the  life  of  the  first  taker.  The  case  of  Han- 
bury  v.  CocJcerill  (1  Rol.  Abr.  835.)  is  an  ancient  case,  quite 
analogous,  in  favor  of  the  validity  of  this  executory  devise. 
The  devisethere  was  to  the  two  sons  in  fee,  with  a  proviso,  that 
if  either  died  before  they  should  be  married,  or  before  they 
should  attain  the  age  of  21  years,  and  without  issue  of  their 
bodies,  then  his  share  should  go  to  the  survivor.  In  the  two 
cases  of  Porter  v.  Bradley, and  Roe  v.  Jeffery,  (3  Term,  143. 
7  Term,  589.)  Lord  Kenyon  supported  this  established  con- 
struction, in  a  very  forcible  manner;  and  the  present  case  can 
not  be  distinguished,  in  principle,  from  those  in  which  this 
rule  of  law  is  settled  beyond  controversy.  The  lessors  of  the 
plaintiff  would,  therefore,  be  entitled  to  recover  on  the  merits 
of  the  case,  and  it  is  with  regret  that  I  am  obliged  to  turn  them 
round  to  a  new  action ;  but,  according  to  the  stipulation  in  the 
case,  there  must  be  a  judgment  of  nonsuit. 

*Van  Ne^s,  J.,  was  of  the  same  opinion 
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Thompson,  J.,  and  Yates,  J.,  not  having  heard  the  argument     ALBANY, 
in  the  cause,  gave  no  opinion.  v^SJ*^i^ 

Judgment  of  nonsuit.  Jackson 

v. 
Todd. 

i   i  ■  i  f  ■  ■  i   i——— 


Jackson,  ex  dem.  Dunbar  and  others,  against  Todd. 

THIS  was  an  action  of  ejectment,  for  a  lot  of  land,  in  the  A  deed  for  a 

township  of  Marcellus,  in  the  county  of  Onondaga.     The  cause  j^^,,101  JjJ 

was  tried  at  the  Onondaga  circuit,  on  the  4th  June,  1806,  be-  county  of  Onon. 

fore  Mr.  Justice  Livingston.  SX?ra?Jd 

At  the  trial,  the  plaintiff  produced  in  evidence,  the  patent  proved  the  5th 
for  the  lot  in  question,  to  William  Dunbar,  dated  the  8th  July,  J^f^^ES 
1790,  and  a  deed  from  him  to  Zebulon  Macey,  for  the  same  lot,  manner  pre- 
dated the  8th  March,  1784,  which  had  been  duly  acknowledged  ^oftheVhh 
and  recorded.  He  then  offered  a  transcript  of  a  record  of  a  February, 
deed  from  Macey  to  Zephaniah  Piatt,  dated  the  23d  June,  J^'^JSj^ 
1794,  by  which  he  released  and  quitclaimed  to  him,  all  his  recording  of 
right  and  title  to  the  lot  in  question.  This  deed  was  proved,  suffide^116111 
the  5th  September,  1797,  before  a  master  in  chancery,  whose  proved  to  be 
certificate  was  endorsed  on  the  deed,  as  follows : —  a^rMscnpt^f 

"  Before  me,"  &c.,  "  came  William  Thorn  of  Dutchess  county,  the  record  of 

and  I,  knowing  him  to  be  the  subscribing  witness  to  the  within  proved,  may  be 

deed,  and  having  satisfactory  evidence  that  he  knew  Zebulon  read    in    evj- 

Macey,  who  executed  the  within  deed,  by  the  affirmation  of  dence  by  a  peJ- 

the  said  William,  who  declares  that  he  knows  the  said  Zebulon,  son  that  he  had 

and  that  he  is  the  same  person  described  in  the  said  deed,  and  deed^to    ui* 

the  said  William  being  thereupon  duly  affirmed,  says,  that  he  clerk    of   the 

saw  the  said  Zebulon  execute  the  said  deed,"  &c.  corded,  amfthai 

The  deed  was  recorded  in  the  office  of  the  clerk  of  Onondaga,  search  had  been 

the  11th  September,  1798.  Serif's  "offiU" 

The  counsel  for  the  defendant  objected  to  the  rieading  of  and ^j.'1  c°u,d 

the  transcript  of  the  record  of  this  deed,  because  the  proof  was  „ot  e  sufficient 

insufficient,  and  not  made  according  to  law,  so  *as  to  entitle  it  [  *  301  ] 

to  be  recorded.     The  judge,  considering  the  objection  well  evidence  of  the 

founded,  rejected  the  transcript.     The  attorney  of  one  of  the  toSS  entiUe  ethe 

tessors  of  the  plaintiff  was  then  called  to  prove  the  loss  of  the  Party to. read  ?• 

onginal  deed,  who  testified,  that  by  request  of  one  of  the  les-  dence,  uniesTfc 

sors  of  the  plaintiff,  he  made  inquiry  at  the  office  of  the  clerk  *>e  shown,  that 

°t  Onondaga,  for  the  original  deed,  which  had  been  left  there  never  Cre-deiiv" 

to  be  recorded,  and  that  he  and  the  clerk  made  diligent  search  ered    by    the 
in  the  office,  but  could  not  find  the  deed. 

The  plaintiff  further  offered  to  prove,  that  the  original  deed 
w&s  produced  and  proved  before  the  Onondaga  commissioners, 
and  that  the  contents  were  the  same  as  the  transcript  then 
produced ;  this  was  objected  to,  but  the  objection  was  over- 
ruled by  the  judge. 
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Albany.  Vincent  Matthews,  Esq.,  late  one  of  the  Onondaga  commis- 

v^-^-^J,  sioners,  was  then  called  as  a  witness,  who  said,  that  the  attor- 

Jackson      ney  of  Piatt,  one  of  the  lessors  of  the  plaintiff,  in   October, 

Todd         1799,   produced  to  the  commissioners  a  deed  from  Zebulon 

Macey  to  Zephaniah  Piatt,  which  he  believed  to  be  of  the  same 

tenor  as  the  transcript  then  produced,  though  he  could  not  be 

positive  in  his  recollection. 

It  appeared,  also,  that  the  persons  under  whom  the  defendant 
claimed  the  lot  of  land  in  question,  were  parties  to  the  litigated 
title  to  the  lot,  before  the  commissioners.  The  judge  was  of 
opinion,  that  there  was  sufficient  evidence  of  the  existence  and 
contents  of  the  deed,  and  of  its  being  lost ;  and  the  jury  found 
a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  judgment,  and  for  a  new 
trial : — 

1 .  Because  the  judge  was  not  correct  in  deciding  that  suffi 
cient  evidence  had  been  given  of  the  existence  and  loss  of  the 
deed  from  Macey  to  Piatt. 

2.  Because  he  was  incorrect  in  ruling,  that  sufficient  evi- 
dence of  the  execution  and  contents  of  the  deed  had  been  given. 

Gold,  for  the  defendant.  There  was  no  proof  of  the  execu- 
f  *  302  ]  tion  of  the  deed  from  Macey  to  Piatt.  Matthews,  *who  was 
called  to  prove  that  the  original  deed  was  produced  before  the 
Onondaga  commissioners,  is  entirely  silent  as  to  its  execution ; 
nor  was  there  any  evidence  of  its  being  before  the  jury.  If  the 
deed  was  not  so  proved  as  to  allow  it  to  be  recorded,  the  tran- 
script could  not  be  read  in  evidence. 

The  case  of  Jackson,  ex  dem.  Ramson  fy  Roe,  v.  Shepard 
2  Johns.  77.)  is  in  point.  The  act  of  the  8th  January,  1794, 
*7  sess.  c.  1.)  required  all  deeds  for  military  lands,  before  exe- 
cuted, to  be  deposited  with  the  clerk  of  Albany,  who  was  to 
deliver  them  over,  before  a  certain  time,  to  the  clerk  of  Onon- 
daga county,  and  provides  that  they  shall  be  considered  as  re- 
corded, from  the  time  they  are  so  delivered.  The  deed  in 
question  was  executed  June  23d,  1794,  since  the  passing  of 
that  act,  and  it  was  necessary  that  it  should  be  regularly  proved 
and  recorded,  according  to  the  general  act  for  the  registry  of 
deeds. 

Again,  there  was  not  sufficient  evidence  of  the  loss  of  the 
deed.  The  clerk  of  the  county  of  Onondaga  was  not  called  as 
a  witness ;  and  it  may  be,  that  he  delivered  it  again  to  the 
grantee,  or  to  some  other  person.  Matthews  testifies  that  there 
was  a  deed  which  he  believed  to  be  similar  to  the  transcript ; 
but  he  was  not  positive,  and  he  gave  no  evidence  of  its  execu- 
tion. This  is  too  slight  evidence  of  the  contents  of  the  deed, 
supposing  it  to  be  lost. 

J.  Tallmadge,  contra.  The  act  of  1794  was  repealed  by 
the  revised  act  of  the  6th  April,  1801,  (Rev.  Laivs,  v.  1  p, 
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460.)  and  according  to  the  doctrine  contended  for,  on  thi*  part     Albany, 

of  the  plaintiff,  deeds  executed  prior  to  that  date  cannot  be  re-  ^^\}^y 

corded.     The  deed  was  duly  proved  according  to  the  act  of      Jackson 

the  11th  February,  1797,  and  the  5th  section  of  the  act  of  the  v- 

12th  February,  1798,  relative  to  deeds  for  lands  in  Onondaga, 

refers  to  and  recognizes  the  act.  of  the  11th  February,  1797,  as 

to  the  mode  of  acknowledgment  and  proof;  and  allows  deeds 

so  acknowledged  or  proved,  to  be  recorded.     This  was  a  virtual 

repeal  of  the  act  of  1794,  as  to  the  recording  of  such  deeds. 

The  deed,  then,  having  been  duly  #proved  and  recorded,  the       [*303  ; 

transcript  ought  to  have  been  received  in  evidence. 

But  if  the  transcript  was  not  of  itself  evidence,  yet,  when 
connected  with  the  parol  proof,  there  was  sufficient  evidence 
from  whence  to  infer  the  existence  of  the  deed,  its  due  execu- 
tion, and  subsequent  loss. 

Van  Ness,  J.  Admitting  that  the  transcript  of  the  record 
of  the  deed  from  Macey  to  Flatt,  ought  not  to  have  been  ad- 
mitted in  evidence,  there  ought,  notwithstanding,  to  be  a  neW 
trial,  unless  the  evidence  given  of  the  loss,  execution  and  con- 
tents of  the  original  deed  entitled  the  plaintiff  to  a  verdict. 
The  transcript  was  not  in  evidence ;  and,  consequently,  the 
defendant  has  had  no  opportunity  to  contest  its  validity,  which 
it  was  competent  for  him  to  do,  notwithstanding  it  may  have 
been  duly  acknowledged  and  recorded.  Had  it  been  produced 
in  evidence,  he  might,  perhaps,  have  proved  it  to  be  a  forgery, 
or  that  it  had  been  obtained  by  a  fraud  or  imposition,  or  have 
shown  some  other  fact  which  would  have  rendered  it  void  or 

• 

inoperative ;  or  he  may  have  a  good  and  perfect  title  to  the  lot 
m  dispute.  I  am  of  opinion  that  the  deed  from  Macey  to  Piatt 
was  duly  proved  and  recorded,  and  that  the  transcript  offered 
on  the  trial  ought  to  have  been  admitted  in  evidence.  But  for 
the  reasons  I  have  mentioned,  that  will  not  help  the  plaintiff. 
The  question,  then,  is,  whether  the  other  testimony  given  ok 
the  trial,  entitles  the  plaintiff  to  retain  his  verdict.  I  think  not. 
The  general  rule  is,  that  where  a  party  is  permitted  to  give 
parol  evidence  of  the  contents  of  a  deed,  or  other  writing,  he 
roust  first  prove  the  original  to  be  lost  or  destroyed. 

The  party  claiming  under  a  conveyance,  is  presumed  to  have 
the  custody  of  it.  For  aught  that  appears,  the  deed  in  ques- 
tion may,  at  the  trial,  have  been  in  the  possession  of  the  lessors 
of  the  plaintiff,  or  one  of  them ;  they  ought,  at  least,  to  have 
Aown,  as  far  as  it  was  in  their  power,  that  such  was  not  the 
case. 

*Had  the  clerk  been  examined,  he  might,  perhaps,  have  [ #  304  J 
proved,  that  the  deed  had  been  found  subsequently  to  the  time 
of  the  search  made  by  Walter  Wood.  The  lessors  of  the  plain- 
tiff ought  to  bet  held  to  strict  proof  on  this  subject,  for  they 
/pay,  for  improper  purposes,  have  withheld  the  original  deed. 
But  however  this  may  be,  there  is  another,  and,  as  I  think,  an 
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Todd 


insuperable  objection  to  the  plaintiff's  right  to  recover  on  this 
evidence. 

The  execution  of  the  deed  by  Macey  is  not  proved  by  an? 
of  the  witnesses.  The  transcript  having  been  excluded,  no 
evidence  of  the  execution  of  the  deed  arising  from  it,  can  be 
taken  into  consideration.  Neither  Wood  nor  Matthews  knew 
any  thing  about  the  execution  of  it ;  and  taking  it  for  granted, 
that  there  was  sufficient  evidence  of  the  contents  of  the  paper 
mentioned  by  Matthews,  it  is  not  shown  that  that  paper  was 
the  deed  of  Macey. 

I  am,  therefore,  of  opinion,  that  there  ought  to  be  a  new 
trial. 


[*305] 


Spencer,  J.  Two  questions  were  made  on  the  motion  for 
a  new  trial. 

1st.  That  the  proof  of  the  loss  of  the  deed  from  Zebulon 
Macey  to  Zephaniah  Piatt  was  incompetent ;  and,  if  otherwise, 
that  there  was  no  proof  of  the  contents  of  the  deed. 
*  2d.  That  the  transcript  of  the  record  offered  in  evidence  was 
correctly  overruled,  the  same  not  having  been  authenticated  as 
the  law  required. 

I  think  it  was  sufficiently  proved,  that  the  deed  in  question 
had  been  in  the  hands  of  Walter  Wood,  and,  afterwards,  in  the 
hands  of  the  clerk  of  Onondaga ;  but  there  is  no  proof  that  he 
had  not  re-delivered  it,  after  it  was  recorded.  The  evidence 
of  a  search  in  the  office,  would  not  tend  to  create  any  pre- 
sumption of  its  being  lost,  unless  it  was  proved  that  it  was  not 
re-delivered.  But  there  is  no  proof  of  its  execution,  nor  of  its 
contents,  independently  of  the  probate  endorsed  on  the  deed. 
If  it  had  been  proved  before  the  Onondaga  commissioners,  of 
which  there  is  no  evidence,  it  would  not  be  competent  to  give 
that  proof  #in  evidence,  unless  the  witnesses  were  dead.  Mr. 
Matthews,  the  commissioner,  does  not  take  upon  himself  to  say, 
that  the  deed  before  him  comported  with  the  transcript.  The 
evidence,  therefore,  was  improperly  admitted. 

There  is  some  confusion  in  the  acts  relating  to  the  proof  or 
acknowledgment  of  deeds  for  lands  lying  in  the  military  tract 
The  act  of  the  8th  January,  1794,  inhibits  the  recording  of  any 
deed  for  military  bounty  lands,  unless  it  be  acknowledged  by 
the  party  making  it ;  and  the  officer  who  takes  the  acknowl- 
edgment, is  required  either  to  have  personal  knowledge  of  the 
grantor,  or  proof  of  his  identity.  The  act  of  the  11th  JFctrw- 
ary,  1797,  is  general  in  its  nature,  making  no  exceptions  as  to 
the  military  bounty  lands,  and  prescribes  the  method  of  ac- 
knowledgment and  proof  of  deeds,  without  any  reference  to 
their  date,  so  as  to  guard  against  forgery,  or  a  personating  of 
the  grantors.  The  5th  section  of  the  act  of  the  12th  Feb* 
ruary,  1798,  declares  that  no  deed  executed  <yi  or  before  the 
1st  day  of  May  antecedent,  relating  to  any  lands  in  Onondaga 
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county,  shall  be  thereafter  registered  or  recorded,  unless  it  be     Albany, 
acknowledged  or  proved,  according  to  the  act  of  the  11th  Feb-  ^*W^^ 
ruary,  1797.     In  the  8th  section  of  the  act  of  the  6th  April,      Jackson 
1301,  it  is  provided,  that  so  much  of  the  act  of  the  8th  Jan- 
uary, 1794,  as  provides  for  the  acknowledgment  or  proof  of 
deeds  in  a  manner  different  from  the  provisions  of  that  act, 
shall  be  repealed,  so  far  as  respects  conveyances  thereafter  to 
be  made. 

The  deed  in  question  was  executed  on  the  23d  day  of  June, 
1794,  and  was  proved  on  the  5th  September,  1797,  according 
to  the  directions  of  the  act  of  the  11th  February,  1797.  The 
5th  section  of  the  act  of  the  12th  February,  1798,  by  prohibiting 
the  recording  of  deeds,  unless  proved  as  this  deed  is,  virtually 
repealed  the  act  of  the  8th  January,  1794,  and  the  subsequent 
repeal  of  so  much  of  that  act,  as  provided  for  the  proof  or  ac- 
knowledgment of  deeds  different  from  the  provisions  in  the  act 
of  the  6th  April,  1801,  so  far  as  respected  future  conveyances, 
cannot,  by  any  just  construction,  qualify  or  derogate  *from  the  [  #  306  ] 
legal  operation  of  the  act  of  the  12th  February,  1798. 

I  am,  therefore,  of  opinion,  that  the  deed  in  question  was 
well  proved  and  recorded,  and  ought  to  have  been  permitted 
to  be  read.  But  as  the  transcript  of  the  record  was  not  admit- 
ted in  evidence,  and  the  plaintiff  obtained  a  verdict  on  incom- 
petent proof,  lest  the  defendant,  relying  on  his  objection  to  that 
proof,  may  not  have  exhibited  his  defence,  there  must  be  a 
new  trial,  wit(i  costs  to  abide  the  event  of  the  suit. 

Kent,  Ch.  J.  After  a  careful  analysis  of  the  several  acts 
relative  to  the  military  bounty  lands,  I  am  not  able  to  concur 
in  the  opinion,  that  the  deed  from  Macey  to  Piatt  was  duly 

E roved  and  acknowledged.  I  am  happy,  however,  that  my 
rethren  have  seen  reason  to  put  a  different  construction  upon 
those  acts,  because  the  one  they  have  adopted  is  more  conve- 
nient, especially  where  the  original  grantor  is  dead. 

On  the  second  point  in  the  case,  I  have  also  been  of  a  dif- 
ferent opinion  from  the  one  given,  and  it  was,  in  some  measure, 
*  consequence  from  that  adopted  on  the  first  point. 

Under  the  peculiar  circumstances  in  which  those  deeds  were 

placed,  by  the  construction  which  the  judge  adopted  at  the 

trial,  (and  which  I  think  the  true  one,)  the  parol  proof  appeared 

to  me  sufficient  to  let  in  the  transcript  from  the  record,  as  a 

copy  of  a  lost  deed.     But  I  wish  not  to  press  this  point  more 

than  the  other,  as  the  case  cannot  well  occur  again.     The 

marks  of  authenticity  which  the  copy  received  from  the  fact 

of  its  being  recorded,  though  not  sufficient  to  render  it,  per  se, 

evidence,  yet  gave  it  a  weight  in  the  scale  of  evidence  which 

no  other  copy  could  have  received,  and  warranted  an  inference, 

from  slighter   circumstances  than   are   requisite   in   ordinary 

cases,  of  the  existence,  proof  and  loss  of  the  original. 
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Albany;         Thompson,  J.,  and  Yates,  J.,  not  having  heard  the  argument 

August,  loOo.     _/•  .|_  .    .  °  ° 

*^*-+sS~^s  °*  tne  cause,  gave  no  opinion. 
Richards  New  trial  granted. 

Marine    Ins. 
Company. 


[  *  307  ]      *Richards  against  The  Marine  Insurance  Company. 

Goods  were  in-  THIS  was  an  action  on  a  policy  of  insurance  on  goods, 

vitas,    in    the  "  laden   or   to   be   laden   on   board  the  schooner  called  I  e 

isiaiid  of  Ci<m,  Beaver ,"  &c.,  from  Nevitas,  in  the  island  of  Cuba,  to  New- 

aciveiliuref  &c!  York,  "  beginning  the  adventure,  &c.  from  and  immediately 

from  and  imme-  following  the  loading  thereof  on  board  of  the  said  vessel  at 

diately    follow-    at     ^       •       /y   i     jj 

mg  the  lading  JSevitas  in  Cuba. 

thereof  on  board  The  cause  was  tried  at  the  New- York  sittings,  on  the  23d 
Nevitas,  in  Cm-  April,  1 806,  before  Mr.  Justice  Spencer. 
*a:j'  Tfae  yessei  The  vessel  sailed  from  New-  York,  on  the  6th  September, 
cargo  of  goods  1 802,  with  a  cargo  of  flour,  lard,  &c.  She  arrived  at  Nevitas, 
f|°m  n**"  but  was  permitted  to  sell  a  small  part  only  of  her  outward 
rived'  at  NeSi-  cargo  there,  and  the  master  set  sail,  on  the  16th  October,  1802, 
tas,  but  not  be-  for  the  island  of  Jamaica,  with  the  residue  of  the  outward  cargo, 
IandatheWgoods  with  which  the  vessel  had  arrived  at  Nevitas,  except  some 
fewetrifl^pt  *  tr^mS  articles  that  had  been  sold  at  the  latter  place.  While 
tfcTes^heTaiied  proceeding  from  Nevitas  for  Jamaica,  the  vessel  was  wholly 
a^ain  from  Ne-  jost  by  the  perils  of  the  sea. 

Y*%tCL&      With     U16  *  » 

outward  cargo      The  defendants,  on  the  trial,  insisted,  that  no  cargo  having 
on    board,  6r  been  put  on  board  the  vessel  at  Nevitas,  and  that  she  having 
while  proceed-  sailed  with  the  same  cargo  that  she  brought  from  New-Yort, 
lag     to    that  the  policy  never  attached ;  and  that,  consequently,  the  plain* 
wholly  lostTy  tiff  could  only  be  entitled  to  a  return  of  premium.     The  judge 
the  Ttw8  ot  w6  kem§  °f tnat  opinion,  the  jury,  by  his  directions,  found  a  ver- 
ihat  the  policy  diet  for  the  plaintiff,  for  the  amount  of  the  premium  only. 
?idthn0t  &hod      f^ne  Pontiff  moved  for  a  new  trial  on  three  grounds. 
cargo,     which       1 .  That  the  goods  on  board  at  Nevitas,  being  part  of  the 
continued     on  original  cargo,  intended  for  a  trading  voyage,  the  policy  attached 
tas,  and   until  on  the  goods  actually  on  board  at  that  place. 
the  vessel  was       g#  Because  of  the  discovery  of  new  and  material  evidence. 
the'      insured      3.  Because  of  the  misdirection  of  the  judge. 
[  *  308  ]  *The  affidavit  of  the  newly  discovered  evidence,  stated  that 

could  only  re-  the  plaintiff,  being  embarrassed,  had  assigned  the  policy  to 
prem^hehad  Abraham  King  and  Andrew  Cock,  for  whose  benefit  the  suit 
pnid  was  brought;  that  the  plaintiff  afterwards   removed    to  the 

county  of  St.  Lawrence,  where  he  now  resides ;  that  since  the 
trial,  the  assignees  had  been  informed,  for  the  first  time,  that 
the  defendants,  prior  to  the  date  of  the  present  policy,  had  sab- 
scribed  a  policy  of  insurance  on*  the  same  cargo,  on  board  of 
the  same  vessel,  on  her  outward  voyage  from  New- York  to 
Nevitas,  and  that  such  policy  was  subscribed  with  a  full  knowl- 
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edge  that  permission  could  not  be  obtained  at  Nevitas,  to  land     ALBANY, 
the  outward  cargo  there,  and  that  the  policy  on  which  this  ^^^^ 
suit  was  brought,  was  intended  to  cover  the  outward  curgo  on     Richards 
board  at  and  from  Nevitas. 


Colden,  for  the  defendants,  relied  on  the  case  of  Graves  and 
Scriba  v.  The  Marine  Insurance  Company,  (2  Caines,  339.) 
the  doctrine  of  which,  he  said,  was  confirmed  by  a  similar  de- 
cision, in  Robinsun  and  Thompson  v.  French,  (4  East,  130.)  in 
England. 

Hoffman  and  Harison,  for  the  plaintiff,  c6ntended,  that  the 
present  case  was  distinguishable  from  that  of  Graves  and  Scriba 
v.  The  Marine  Insurance  Company,  and  came  within  the  decision 
of  Vredenbergh  v.  Grade,  cited  (from  MS.)  by  Mr.  Justice 
Livingston,  where  the  policy  was  considered  as  attached  to  the 
outward  cargo,  because  the  underwriters  were  informed  that 
the  goods  intended  to  be  insured  were  shipped  at  New-York, 
.  and  were  designed  for  a  trading  voyage  in  the  West-Indies, 
where  it  is  not  usual  to  carry  the  produce  of  one  island  to 
another. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  I  continue 
to  be  of  the  same  opinion  I  gave  on  the  trial  of  this  cause,  that 
the  policy  never  attached.  Since  the  decision  of  the  case  of 
Graves  and  Scriba  v.  The  Marine  Insurance  Company,  I  should 
have  supposed  the  point  at  rest  in  this  court.  It  cannot  be 
necessary  to  reiterate  an  opinion  on  facts  so  precisely  similar. 
This  policy  declares  the  adventure  to  be  "  upon  goods  and 
merchandises  from  and  immediately  *following  the  lading 
thereof  on  board  the  said  vessel  at  Nevitas"  Now  no  goods 
were  so  laden,  but  the  cargo  had  been  on  board  from  the  time 
of  the  vessel's  sailing  from  New-York.  According  to  the 
grammatical  construction,  and  the  understanding  of  the  parties, 
to  be  deduced  from  the  use  of  expressions  perfectly  well  settled 
by  decisions,  and  explicit  in  themselves,  the  subject-matter  of 
the  insurance  was  goods  to  be  taken  on  board  or  laden  at 
Nevitas. 

To  bring  this  case  within  that  of  Vredenbergh  v.  Grade,  an 
affidavit  has  been  produced,  made  by  the  assignees  of  the  pol- 
icy, that  the  defendants  underwrote  another  policy  on  the  cargo 
of  the  same  vessel,  from  New-  York  to  Nevitas.,  and  prior  in 
date  to  the  policy  now  in  question,  with  the  full  knowledge,  on 
the  part  of  the  defendants,  that,  permission  could  not  be  ob- 
tained at  Nevitas,  to  discharge  the  outward  cargo  there,  and 
that  this  policy  was  intended  to  cover  and  insure  the  out- 
ward cargo  laden  at  New- York. 

I  do  not  feel  myself  called  upon  to  say,  whether  these  facts 
would,  or  would  not  bring  the  case  within  that  of  Vredenbergh 
v.  Grade,  there  having  been  no  good  reasons  offered,  for  not 
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albanv,  introducing  the  evidence  at  the  trial.  There  can  be  no  pre- 
s^^s^^  tence  of  surprise  on  the  party  or  counsel,  and  there  was  gross 
Delafield    laches  in  not  producing  the  proof,  if  it  existed. 

u^  The  court  are,  therefore,  of  opinion,  that  the  plaintiff  can 

take  nothing  by  his  motion. 

Thompson,  J.,  not  having  heard  the  argument  in  the  cause, 
gave  no  opinion. 

Rule  refused. 


[  *  310  J  *Delafield  against  Hand. 

Copies  of  the  THIS  was  an  action  of  assumpsit.  The  declaration  con- 
Secrees^Ffor-  tained  two  counts,  for  money  had  and  received  to  the  use  of 
eign  courts  the  plaintiff,  and  for  money  paid,  &c.  Plea,  non  assumpsit 
though "  under  At  the  trial,  the  plaintiff  proved  that  he  was  an  insurer  for 
the  hands  and  1,000  dollars,  on  the  freight  of  the  ship  Sophia,  of  which  the 
officers  of  such  defendant  was  master,  and  owner  of  one  third,  on  a  voyage 
courts,  are  not,  froin  jVetu-  York  to  Havre  de  Grace,  in  France,  in  the  year 
evidence,se  Vbut  1801;  that  the  ship,  having  performed  eight  ninths  of  her 
must  be  proved  voyage,  was  captured  and  carried  into  Ramsgate  in  England, 
facts,  (a)  °The  in  September,  1801,  and  remained  there  several  months,  when 
delivery  of  a  she  was  liberated,  with  her  cargo,  and  proceeded  to  Havre. 
£?ah!tiff,  in  an  The  plaintiff  then  called  for  an  exemplification  of  certain 
action  on  a  proceedings  of  a  tribunal  at  Havre,  and  the  defendant  produced 
Lncefto  abro-  &  translation  (admitted  to  be  correct)  of  those  proceedings, 
ker,  to  enable  without  any  other  evidence  of  their  authenticity,  than  what 
a"ioss,0wiH  Jnot  appeared  from  the  papers  themselves.  The  defendant  objected 
make  that  paper  to  the  reading  of  them,  but  the  plaintiff  pro  vine  that  the  same 
fn  another  suit,  translation  had  been  put  into  the  hands  of  John  Ferrers,  a 
bf0"fiht  bv  ?ne  broker,  by  Elisha  Leavenworth,  in  certain  suits  brought  by 
against tne  mas-  Leavenworth  against  the  present  plaintiff,  on  policies  of  insur- 
er of  the  vessel  ance  on  the  same  vessel,  for  the  same  voyage,  in  order  to  an 
adjustment  of  the  average  loss,  (1  Caines,  573.)  the  judge  ad- 
mitted the  paper. 

This  paper  contained  a  history  of  a  suit  instituted  before  the 
tribunal  of  commerce  at  Havre,  by  the  present  defendant, 
against  citizens  Begotten,  Demeaux  fy  Co.,  merchants  and  con- 
signees of  the  cargo  of  the  ship  Sophia,  for  the  freight  of  the 
cargo,  to  the  amount  of  7,520  52-100  francs.  The  consignees 
resisted  the  demand,  on  the  ground,  that  part  of  the  goods 
[  *  31 1  J  were  not  delivered,  and  *part  were  injured  by  bad  stowage. 
The  captain  alleged,  as  an  excuse,  that  part  of  the  cargo  had 
been  stolen,  while  the  ship  was  in  England,  and  produced  his 
three  protests,  the  first  of  which  stated  that  the  vessel  was  cap 

a)  Lincoln  v.  Battelle,  6  Wend.  Rep.  475. 
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tured,  and  carried  into  Ramsgate  in  England.     The  second,     ALBANY, 
made  on  the  18th  of  January,  1§02,  stated  a  robbery,  about  ^W^^ 
the  1st  of  November  preceding,  while  the  master  was  gone  to    dalafiklo 
London,  to  obtain  the  release  of  the  vessel,  and  which,  he  had        „v- 
reason  to  believe,  was  committed  by  two  of  the  officers  of  the 
vessel,  as,,  on  being  questioned  concerning  it,  they  absconded : 
and  that  the  ship  was  released  on  the  22d  of  December.     The 
third  protest  was  on  the  8th  of  February,  1802,  and  stated, 
that  the  ship  having  been  detained  at  Ramsgate,  by  contrary 
winds,  a  second  robbery  was  discovered,  on  the  1st  of  Febru- 
ary; that  he  applied  to  the  magistrates  of  the  place,  and  took 
measures  to  discover  the  persons  who  had  stolen  the  goods ; 
and  suspecting  three  of  the  crew,  they  were  examined  before 
a  magistrate,  and  were  discharged  ;  that  he  consulted  with  the 
merchants  in  London,  as  to  further  steps  to  be  taken  to  discover 
and  apprehend  the  plunderers,  but  they  advised  his  departure, 
without  prosecuting  the  inquiry  further.     The  court  holding 
the  captain  of  a  ship  answerable  for  the  acts  of  his  crew,  and 
thai  the  second  theft  was  committed  by  the  crew,  or  arose 
from  their  negligence,  and  that  some  of  the  goods  were  badly 
stowed,  adjudged,  that  the  captain  was  answerable  for  the 
second,  though  not  for  the  first,  theft.     The  value  of  the  gocftds 
lost  by  the  first  theft  was  774  1-12  francs,  and  by  the  second 
theft,  5,218-60  francs.     The  consignees  were  adjudged  to  pay 
7,520-52  francs,  according  to  the  demand  of  the  captain,  but 
504-14  francs  were  directed  to  be  deducted  from  the  amount 
of  the  freight  of  the  goods  not  delivered,  which  reduced  the 
judgment   to   7,016-38    francs.     The   captain   and    the   ship 
were  adjudged  to  pay  to  the  consignees,  for  the  goods  stolen, 
and  for  the  damage  of  goods  badly  stowed,  5,692-60  francs, 
*and  this  sum  was  deducted  from  the  demand  of  the  master       [  *  312  ] 
for  freight 

The  defendant  then  read  in  evidence  the  three  protests 
above-mentioned. 

It  further  appeared,  that  Elisha  Leavenworth  owned  two 
thirds  of  the  Sophia,  and  had  brought  suits  against  the  plain- 
tiff, as  insurer  on  the  freight  and  vessel,  for  himself  and  the 
present  defendant,  and  that  the  present  plaintiff  was  com- 
pelled to  pay  td  Leavenworth  the  full  amount  of  his  two  thirds 
of  the  freight  insured,  or  220  dollars  23  cents  more  than  he 
would  have  been  liable  for,  if  the  full  amount  of  the  freight 
of  that  part  of  the  cargo  delivered  at  Havre,  had  been  ac- 
counted for  and  allowed  him  in  the  adjustment. 

The  plaintiff  contended  that  the  defendant  could  hot  charge 
the  value  of  the  goods  stolen  to  the  insurers  on  the  freight, 
*&d  was  himself  answerable  for  the  theft. 

A  verdict  was  taken  for  the  plaintiff,  by  consent,  for  251 
dollars  43  cents,  being  the  principal  and  interest,  subject  to 
the  opinion  of  the  court ;  the  judge  being  of  opinion,  that  if 
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aliuny,     the  plaintiff  was  entitled  to  principal,  the  interest  ought  to  •« 

August,  18U8      a„0^ed> 


1/klafield         The  cause  was  argued  by  Pendleton,  for  the  plaintiff, 

II**.  Riggsy  for  tne  defendant. 

As  the  court  decided  on  a  preliminary  objection,  as  to 
admissibility  of  the  written  evidence,  it  is  unnecessary  to  st; 
the  arguments,  at  length,  on  the  merits  of  the  case. 

It  was  contended,  on  the  part  of  the  plaintiff,  1.  That 
decision  of  the  tribunal  at  Havre,  as  to  the  liability  of  "•: 
master  for  the  goods  stolen,  was  correct;  and  that  the  masfc^^r, 
having  applied  a  part  of  the  freight  to  make  good  the  loss,  -fclr^e 
owner  was  liable  for  the  amount  so  applied  to  the  insurer  «3*n 
the  freight,  who  had  paid  a  total  loss. 

2.  That  the  insurer  on  freight  could,  in  no  event,  be  affecfc^^d 

by  a  loss  of  the  goods  ;  for  as  the  goods  had  arrived  at  thm^^ir 

port  of  destination,  the  freight  ought  not  to  have  been  mac3e 

liable  for  the  goods  stolen  or  lost. 

J*3J3  ]  *The  counsel  for  the  defendant  insisted,  that  from  the 

of  the  capture  until  the  restoration  of  the  vessel,  she  must 
considered  as  under  the  restraint  of  a  superior  force,  duri^ng 
which  the  master  was  not  liable  for  any  accidents,  until  "t-Jtie 
vessel  was  again  on  the  high  sea ;  that  the  law  relative  to 
mon  carriers  was  not  applicable  to  the  case  of  a  vessel  so 
tained  by  a  belligerent ;  that  if  the  owner  of  the  vessel,  or  am; 
ter,  were  liable  for  the  loss  to  the  owner  of  the  goods  stol^  ^j 
still  the  insurer  could  not  maintain  this  action  ;  and  if  he  com  1  •**> 
he  ought  to  have  made  the  claim  when  the  action  was  brbugf"** 
against  him  on  the  policy  of  insurance :  That  an  action  '£*DT 
money  had  and  received  to  the  use  of  the  plaintiff  could  T*  "^ 
be  maintained,  unless  it  was  shown  that  the  money  had  actual  *Y 
been  received  by  the  defendant,  which  was  not  the  case  hi 
and  there  was  no  evidence  that  any  money  was  paid  to 
defendant. 

That  the  translated  copy  of  the  proceedings  and  decree    c^\ 
the  tribunal  at  Havre,  not  having  been  proved  or  authenticate4* 
in  any  manner,  was  wholly  inadmissible ;  that  it  would  be     * 
most  loose  and  dangerous  practice  to  allow  copies  of  the  pr*-^T 
ceedings  of  foreign  tribunals  to  be  evidence  of  themselves ;  an  ^ 
that  the  mere  putting  of  the  paper  into  the  hands  of  a  broken* 
by  the  plaintiff,  in  another  cause,  could  not  make  it  evidenc^^ 
in  this  suit,  between  different  parties. 

Yates,  J.,  delivered  the  opinion  of  the  court.  This  is  an 
action  for  money  alleged  to  have  been  received  by  the  defend- 
ant, in  consequence  of  an  adjudication  of  a  French  tribunal, 
and  claimed  by  the  plaintiff.  The  propriety  of  the  remedy  now 
sought  for  may,  perhaps,  be  controverted  on  legal  grounds; 
but  a  preliminary  question  arising,  the  determination  of  which, 
in  the  opinion  of  the  court,  renders  such  inquiry  unnecessary, 
I  shall  proceed  to  examine  the  question,  whether  an  exemplin- 
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cation  of  certain  proceedings  of  a  tribunal  at  Havre  de  Grace, 
and  objected  to,  on  the  trial,  was  legally  admitted  in  evidence. 

*It  is  undoubtedly  a  general  rule,  that  every  country  recog- 
nizes the  seals  of  its  own  tribunals,  without  any  further  proof 
accompanying  them.  The  reason  is  evident  •because  it  is  taken 
for  granted,  that  the  seals  of  those  courts  are  of  such  public 
notoriety,  as  to  carry  with  them  intrinsic  evidence  of  their 
verity.  This  doctrine  is  recognized  by  Gilbert,  in  his  Law  of 
Evidence,  (p.  16.)  where  it  is  called,  by  him,  a  part  of  the  con- 
stitution of  the  courts. 

Among  the  acts  of  public  officers  abroad,  those  of  a  notary 
public  are,  perhaps,  the  only  acts  partaking  of  such  uaiversality, 
as  to  be  generally  received  in  courts  of  justice.  The  liberal 
extension  of  the  rule  of  evidence,  in  this  instance,  the  intercourse 
between  merchants  has  rendered  indispensable. 

The  evil  consequences  resulting  from  the  doctrine  contended 
for  on  the  part  pf  the  plaintiff,  are  too  evident  to  require  many 
observations  to  evince  the  impropriety  and  danger  of  receiving 
the  attestations  of  foreign  tribunals  in  evidence  in  our  courts. 
Of  what  notoriety  can  such  a  seal  be  in  this  country  ?  The 
extension  of  the  rule  insisted  on  by  the  plaintiff  would  open 
the  avenues  of  fraud  and  imposition,  in  our  courts,  and,  »in 
many  cases,  prove  ruinous  to  parties.  How  easily  might  fab- 
rications of  foreign  records  be  successfully  introduced,  without 
the  prospect  of  detection  within  a  reasonable  time,  and  often 
leave  the  party  without  a  remedy !  For  these  reasons,  we 
think  that  such  attestations  should  be  received  by  the  court,  as 
other  matters  of  fact,  and  subject  to  the  same  rules  of  evidence. 
This  rule  was  fully  established  in  the  case  of  Simmerton  v.  God- 
dard,  (9  Mod.  66.)  and  in  the  case  of  Henry  v.  Adey,  (3  East, 
221.) 

But  it  is  stated,  that  the  plaintiff  proved  that  a  translation 
of  the  proceedings  of  the  tribunal  at  Havre  de  Grace,  produced 
in  court  as  evidence,  had  been  put  into  the  hands  of  Mr.  Fer- 
rers, the  broker,  by  the  plaintiff,  in  certain  suits  commenced 
against  the  present  plaintiff  and  others,  in  order  to  make  an 
adjustment  pursuant  to  the  determination  *of  the  court  in  those 
cases.  This,  it  is  said,  ought  to  preclude  all  objection  on  the 
part  of  the  defendant  in  this  cause.  It  does  not  appear,  from 
this  testimony,  that  such  a  privity  exists  between  Leavenworth 
and  the  defendant,  as  to  conclude  him  from  making  the  objec- 
tion. Leavenworth  was  not  his  authorized  agent ;  besides,  if 
that  were  the  case,  I  cannot  discern  why  a  delivery  of  a  paper 
in  one  cause  should  be  deemed  to  conclude  a  person  from 
objecting  to  its  authenticity  in  another  action.  This  testimony, 
therefore,  does  not  remove  the  legal  objection  to  the  admission 
of  the  record  of  the  French  tribunal.  As  this  decree  appears 
to  be  the  basis  of  the  plaintiffs  action,  it  is  not  now  necessary 
to  inquire  what  would  be  the  effect  on  his  right  of  recovery, 
if  it  had  been  authenticated  bv  legal  proof.     The    verdict 
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Albany,    having  been  taken  subject  to  the  opinion  of  the  court,  a  non- 
^^i^  suit  must  be  entered. 

Cooper 

Heermance.       Thompson,  J.,  not  having  heard  the  argument  in  the  cause, 
gave  no  opinion.   • 

Judgment  of  nonsuit 


Cooper  against  Heermance. 

to  a  plea  of  a  THIS  was  an  action  of  debt,  on  a  judgment.  The  defend- 
5eCha^Svent  ant  p'eac^ed  his  discharge  under  the  act,  entitled  "  An  act  for 
*ct  the  plaintiff  giving  relief  in  cases  of  insolvency."  The  plaintiff  replied, 
ieSaitalhad  t'lat  t'ie  defendant,  at  the  time  of  presenting  hi*  petition  to  the 
procured       a  judge  for  relief,  under' the  act,  was  indebted  to  one  Hans  Kier-. 

hf^S'tion  S  sted>  in  the  sum  of  ?00  dollars,  and  in  order  to  obtain  his  dis- 
make  affidavit  charge,  procured  Kiersled  to  become  a  petitioning  creditor  for 
[  *316  ]       a  larger  sum  than  was  *really  due  to  him  from  .the  defendant, 

fhanw^FdiiUto  to  w'1,  tne  sum  °^4790  dollars  and  73  cents,  and  that  Kiersted 
him ;  and  that  signed  the  defendant's  petition,  and  made  the  affidavit  for  that 
edadlbrdueato  sum'  accor^*ng  to  the  act.  The  plaintiff  also  replied  further, 
him,  which  he  that  the  defendant,  at  the  time  of  presenting  his  petition,  was 
his  "tov^Kor"1  mc*ebted  to  the  plaintiff,  in  the  sum  of  251  dollars  and  15  cents, 
and  aiso^haThe  and  that  the  defendant  fraudulently  concealed  the  amount  of 
o?d  ^Tm  ^on  i^e  debt  so  due  to  the  plaintiff;  and  further,  that  one  Eliz- 
a  Jeniurrer,  the  abeth  Cooper,  administratrix  of  Ananias  Cooper,  deceased,  was 
h3dCathad  was  mc*ebted  to  the  defendant,  at  the  time  of  presenting  the  peti- 
containin^ three  tion,  in  the  sum  of  263  dollars  and  77  cents,  which  debt  was 

de^enndeiuld '""  a  Part  °^  the  estate  and  effects  of  the  defendant ;  and  that  the 

pounds      for  defendant  delivered  to  the  judge,  at  the  time  of  presenting  his 

d^hai^e    the  petition,  an  inventory  of  all  his  estate,  real  and  personal,  <fcc, 

which  would  re-  and  made  oath  to  the  same,  and  did  falsely  swear  that  the  in- 

Snct  sev!nts  vent°ry  so  by  him  presented  was,  in  all  respects,  just  and  true, 

to  be  put   in  when,  in  fact,  the  said  inventory  was  not  just  and  true ;  and 

mue  that  the  debt  so  due  to  him  from  the  said  Elizabeth  Cooper, 

administratrix,  &c,  was  not  mentioned,  or  set  down  in  the 

inventory,  but  was  fraudulently  concealed  by  the  defendant, 

whereby  the  defendant  was  guilty  of  perjury,  &c. 

To  this  replication  the  defendant  demurred  specially,  aid 
assigned  for  causes  of  demurrer, 

1.  That  the  replication  attempts  to  put  in  issue,  several  and 
distinct  matters. 

2.  That  the  replication  is  double  in  alleging,  by  way  of 
avoiding  the  discharge  of  the  defendant,  several  and  distinct 
matters,  each  of  which,  if  true,  and  rightly  pleaded,  would  have 
avoided  the  discharge,  thereby  tending  to  introduce  a  multi- 
plicity of  issues  on  the  record. 
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3-  That  the  replication  is  multifarious,  and  presents  a  vari-     Albany,  s 
ety  of  points,  but  not  one  single  point  on  which  issue  can  ^ug^,j808 

be   joined,  &C  Cooper 

v. 

Slosson,  in  support  of  the  demurrer.  The  replication  in 
this  case  is  similar  to  the  one  in  the  case  of  Service  v.  Heer- 
mance,  (2  Johns.  96.)  and  which  the  court  determined  to  be  bad. 
*It  presents  three  distinct  and  independent  grounds  for  avoid-  [  *  317  J 
ing  the  defendant's  discharge,  each  being  a  distinct  point,  and 
concluding  with  a  verification.  This  kind  of  duplicity  in 
pleading  is  not  permitted.  The  statute  allowing  several  pleas 
to  be  pleaded,  does  not  apply  to  replications,  and  by  the  com- 
mon law,  double  pleas  are  not  allowed.  (System  of  Pleading, 
2-22.  5  Comyn's  Pleader,  E.  2.  3  BL  Com.  308.  1  Pkivd. 
1 40.  a.) 

Colden,  contra.  The  replication  alleges  that  the  discharge 
*s  void,  because  obtained  by  fraud.  Fraud  is  a  single  ground 
°r  point,  and  the  party  may  set  forth  several  facts  and  circum- 
stances in  this  replication  to  show  the  fraud. 

In  the  case  of  Service  v.  Heermance,  (2  Johns.  96.)  the 
court  said  that  a  replication  of  fraud  generally  would  not  be 
sufficient;  but  that  the  plaintiff  must  specify  the  acts  on 
^hich  he  means  to  rely,  as  fraudulent. 

In  the  case  of  Ashton  v.  Sherman,  (1  Ld.  Raym.  263.  2 
'Scimd.  48.)  which  was  an  action  of  debt  against  an  adminis- 
trator, the  defendant  pleaded  six  judgments  against  him  on 
konds,  and  nil  assets  ultra ;  the  plaintiff  replied,  that  four  of 
*he  judgments  were  obtained  by  fraud,  and  as  to  the  other 
*Wo,  the  defendant  had  assets,  &c,  and  the  replication  was 
**eld  not  to  be  double. 

All  the  facts  here  stated,  in  the  replication,  constitute  one 
^^fence  against  the  defendant's  discharge,  that  is,  fraud.  (5 
«crc.  Abr.  Pleas.  K.  444.)  The  reason  of  the  ancient  rule, 
^s  to  the  duplicity  of  pleading,  is  not  satisfactory.  For  there 
°^n  be  no  great  inconvenience,  in  putting  several  and  distinct 
Matters  at  issue,  and  having  several  issues  to  be  tried.  These 
ca.ses,  where  fraud  is  set  up  in  avoidance,  may  be  considered  "_ 

^a  exceptions  to  the  general  rule. 

Harison,  in  reply.     If  any  number  of  pleas  were  allowed, 
^quiring  various  issues,  it  would  produce  much  embarrassment 
ln  practice.     If  the  act  had  said,  generally,  that  all  discharges 
°btained  by  fraud  should  be  void,  it  might  have  been  suffi- 
cient, to  have  replied,  generally,  that  the  discharge  was  obtained 
by  fraud.     But  as  the  particular  acts  or  frauds  are  specified, 
each  act   or  fact   becomes  a  #distinct   and  sufficient  ground       [  #  318  ] 
to  avoid  the  discharge.     Whether  the  reason  of  the  rule,  as 
stated  by  Lord    Coke,  be   thought   satisfactory   or  not,  it   is 
enough  that  it  has  been   established  and  recognized  for  cen- 
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turies.  This  point  was  not  decided  in  the  case  of  Service  v 
Heermance,  as  there  were  other  reasons  for  setting  aside  toe 
replication. 

Spencer,  J.,  delivered  the  opiniQn  of  the  court.  It  has 
been  repeatedly  decided  in  this  court,  as  well  as  in  the  English 
courts,  that  distinct  matters  cannot  be  put  in  issue  by  a  repli- 
cation, unless  they  are  necessary  to  constitute  one  point.  In 
such  case,  the  facts  must  have  a  relation  to  each  other,  and  be 
so  dependent,  and  connected,  as  to  render  it  necessary  to  state 
them  all,  in  order  to  make  out  the  point.  This  rule  is  well 
exemplified  in  the  case  of  Strong  ^  Udall  v.  Smith,  (3 
Caines,  162.) 

The  statute  enumerates  several  acts  of  fraud,  either  of 
which  will  invalidate  the  discharge.  Among  these,  the  fraud- 
ulent concealment  of  creditors,  the  procuring  any  person  to 
become  a  petitioning  creditor  for  a  larger  sum  than  is  really 
and  bona  fide  due,  the  commission  of  perjury,  by  concealing 
any  part  of  his  estate  or  effects,  are  particularly  specified  ;  and 
as  either  of  them  would  avoid  the  discharge,  they  cannot,  in 
any  view,  be  considered  as  dependent  or  connected  facts. 
The  replication,  therefore,  violates  an  established  rule  of 
pleading,  which  requires  a  traverse  to  be  of  a  single  point. 

It  was  suggested,  that  the  decision  of  the  court  in  the  case 
of  Service  v.  Heermance,  seemed  to  sanction  this  mode  of 
replying ;  but  there  is  nothing  in  that  case  to  warrant  the  ob- 
servation. 

We  are,  therefore,  of  opinion,  that  the  replication  is  bad,* 
but  as  the  plaintiff  has  asked  leave  to  amend,  on  payment  of 
costs,  leave  is  granted  for  that  purpose. 

Thompson,  J.,  not  having  heard  the  argument  in  the  cause 
gave  no  opinion. 

Judgment  for  the  demurrant 
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*M'  Kinstry  against  Pearsall.  m'Kinstrf 

v. 
.  .  .  Pearsall. 

THIS  was  an  action  of  assumpsit.  The  declaration  con-  p.  ^ve  the  foi- 
fained  a  count  for  50  barrels  of  beef  sold*  and  delivered,  a  ^w,u^  recejPl 
rount  for  goods  sold  generally,  and  the  general  money  counts,  of  a  vessel  for 
Plea,  7io?i  assumpsit  '   ff°°ds :     "  Re~ 

The  cause  was  tried  at  the    Columbia  circuit,  in   October,  e!  Smith*P5Q 

1807.  barrels  of  pro- 

The  plaintiff  gave  in  evidence  a  paper,  signed  by  the  de-  count  of  Daind 
fendant,  in  the  words  and  figures  following : —  !p-  MKin**n!f 

°  °  oth     December 

1803."      In   an 

"Received  of  Captain  jB.  Smith,  50  barrels  of  provisions,  for  gctio°  fe?u»ht 
account  of  David  MKinstry.  against  p.™  for 

1  Robert  Pearsall.  jHfr'ied"'  "^  * 

"5th  December,  1803.''  wwl&cf,  that 

the  receipt  was 

The  defendant  then  proved  by  his  clerk,  that  in  November,  1° ££  eoc\le 
1803,  the  plaintiff  called  to  settle  a  debt  which  he  owed  to  the  provisions;  nor 
defendant,  as  one  of  the  executors  of  5.  Bowne;  and  the  received  on  IIT 
plaintiff,  upon  that  occasion,  told  the  defendant,  that  he  had  account     duo 

frnm        TUP  KVosou 

provisions,  which  he  would  leave  with  the  defendant  to  sell,  but  try:  bat  rathe* 
wished  him  to  keep  them  for  a  higher  market,  and  thereupon  to  sell  on  com. 
the  provisions  mentioned  in  the  receipt  were  sent  to  the  de-  uTuaUourseot 

*endant.  business ;     and 

The  witness  further  testified,  that  Pearsall  never  received  pro-  denlceP  was  *L 
^ions,  except  to  sell  on  commission ;  that  this  was  his  uniform  missibietosbow 
custom ;  that  the  provisions  in  question  were  sold  in   July  ionswere^fact 
following  at  a  credit  of  60  days,  to  Allison  tyGiger,  who  were  received,  to  sell 
then  in  good  credit ;  that  their  note  for  these  and  other  pro-  and^so^rTo 
v*sions,  amounting  to  530  dollars,  endorsed  by  the  defendant,  explain  the  writ. 
was  discounted  at  the  bank;  that  the  purchasers  failed  before   eureceip* 
the  note  fell  due ;  that  MKinstry  was  informed  of  this  in  the 
|*utumn  of  1804 ;  and  that  the  provisions  had  made  a  bad  debt. 
The  note  was  protested  for  non-payment,  and  was  taken   up 
by  the  defendant. 

The  sale  of  the  provisions,  and  the  taking  the  note,  &c, 
were  in  the  usual  course  of  mercantile  business',  in  cases  of 
this  kind. 

*On  the  16th  April,  1805,  WKinstry  wrote  to  Pearsall  as  [  *  320  ] 
follows :  "  You  will  be  so  obliging  as  to  inform  me  what  my 
Provisions,  left  in  your  hands  last  autumn,  sold  for,  in  order  that 
■*  fiiay  make  some  arrangements  to  settle  my  accounts.  I  have 
satisfied  Messrs.  Hosmer  fy  Rodman,  respecting  the  demands 
*he  estate  of  S.  Bowne  had  against  me." 

All  the  evidence  offered  by  the  defendant,  was  objected  to, 
*nd  the  judge  thought  it  improper,  but  allowed  it  to  be  given, 
*c  bene  esse. 

The  judge  charged  the  jury,  that  upon  the  declaration  and 

9A£ 


V. 

Pearsall. 
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Albany,    evidence,  the  plaintiff  was  entitled  to  recover,  and  the  jurj 
Au&^m   found  a  verdict  for  the  plaintiff,  accordingly. 
M'Kinstry        A  motion  was  now  made  to  set  aside  the  verdict. 

1.  Because  it  was  against  evidence. 

2.  For  the  misdirection  of  the  judge. 

*  Hopkins,  for  the  defendant. 
E.  Williams,  contra. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  If  the 
receipt  had  been  in  terms  more  explicit  than  it  is,  it  would  be 
open  to  explanation ;  I  mean  that  kind  of  explanation  not 
directly  contradictory  to,  but  consistent  with  it.  (Peakc's 
Ev.  117,  118.  8  Term  Rep.  379.)  With  respect  to  papers 
of  this  kind,  the  courts  have  permitted  the  party  to  show 
mistake,  fraud,  and  imposition,  in  obtaining  them.  It  is  not 
necessary,  in  this  case,  to  go  so  far,  as  the  receipt  itself  is 
perfectly  equivocal ;  and  from  the  mere  reading  of  it,  no  one 
could  say  whether  the  provisions  were  received  to  go  on  an 
account  held  by  the  defendant  against  the  plaintiff,  or  whether 
the  defendant  meant  only  to  acknowledge  that  though  the  pro- 
visions were  received  from  Captain  Smith,  they  were  received 
•  by  the  defendant  for  safe  keeping,  for  or  on  account  of  David 

M'Kinstry.  I  should  understand  the  receipt  to  import  the  latter, 
for  several  reasons ;  because  there  is  no  sum  mentioned  at 
which  they  were  received,  and  because,  for  account  denotes, 
with  more  propriety,  the  ownership  of  the  property,  rather  than 
that  they  were  received  on  an  account  against  him. 
1*321]  *Being  clearly  of  opinion,  that  the  evidence  offered,  did 

not  contradict  the  receipt,  and  that  it  was  admissible,  I  think 
that  the  defendant  has  fully  exonerated  himself  from  any  lia- 
bility, by  showing,  that  he  received  the  provisions  to  sell,  as  a 
commission  merchant ;  that  they  were  sold  on  credit,  and  to  a 
house  of  credit ;  and  that,  by  the  failure  of  that  house  before 
the  note  fell  due,  he  has  recovered  nothing  from  them ;  and 
that  this  was  in  the  usual  course  of  mercantile  business. 

We  are,  therefore,  of  opinion,  that  the  defendant  is  entitled 
to  a  new  trial,  with  costs  to  abide  the  event  of  the  suit. 

Thompson,  J.,  not  having  heard  the  argument  of  the  caus* 
gave  no  opinion. 

New  trial  granted 
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Gk  jwold  and   Griswold  against  The  New-York    griswold 

Insurance  Company.  new^york 

I5s.  Company. 

THIS  was  an  action  on  a  policy  of  insurance,  on  the  freight  insurance  on 

of  the  ship  Culloden,  valued  at  3,300  dollars,  on  a  voyage  "  at  f*fl%hlY  r/rom 

and  from  New- York  to  Barcelona,  with  liberty  to  touch  at  Barcelona. The 

Gibraltar. ' '  vesseI>  ™  S°™g 

The  cause  had  been  once  tried,  when  the  jury  found  a  verdict  bor,  and  while 

for  the  plaintiff,  and,  on  a  motion  for  a  new  trial,  *the  verdict  r  #  322  1 

was  set  aside,  and  a  new  trial  granted.     (See  vol.  1.  p.  205.)  proceeding  on 

On  the  second  trial,  at  the  sittings  held  in  the  city  of' New-  su^oyagej£ 

York,  in  June,  1807,  before  Mr.   Chief  Justice  Kent,  the  jury  stranded,      in 

found  a  special  verdict ;  on  which  the  cause  was  argued  at  the  w0hicnq,theCcar^ 

last  term  by  go,    consisting 

of  flour,  was  so 

Wells  and  Radcliff,  for  the  plaintiffs,  and  SShSuISi 

j_  r     .  •  carried     to    its 

Hoffman  and  Hanson,  for  the  defendants.  place  of  desti- 

nation, it  would 

The   material  facts,  found  by  the  special  verdict,  and   not  u^nh^6     to™ 

stated  in  the  former  case,  were,  freight,    infor- 

1.  In  consequence  of  the  vessel's  stranding,  the  whole  of  the  accident  °  was 
cargo,  which  consisted  of  2,300  barrels  of  flour,  was  damaged  by  g^®" to  thc  «- 
the  sea- water,  except  between  100  and  200  barrels  on  the  upper  da^hap'pened* 
tier.  The  whole  of  the  flour  so  damaged  was  so  much  wet  and  and  two  days 
spoiled  as  to  be  totally  unfit  to  be  reshipped  for  that,  or  any  ed  Abandoned 
other  voyage ;  and  if  it  had  been  reshipped  and  carried  to  its  as  foi  a  tota{ 
Port  of  destination,  it  would  have  been  worth  nothing,  on  its  was  repaired, 
ar*ival  there  ;  that  if  the  part  which  was  not  wet  and  damaged,  and  in  a  capaci- 
h^d  been  reshipped  with  the  rest  of  the  cargo  in  its  damaged  tne'^oyage^in 
s*^te,  it  would  have  become  heated,  and  more  or  less  spoiled  ;  seventeen  days, 
ar*d  that  no  prudent  person  would  have  taken  the  cargo  as  a  ^nse&  of"about 
ff*£\,  subject  to  the  expense  of  the  freight  to  Barcelona.  ]^      dollars. 

2.  That  on  the  3d  March,  1804,  being  the  day  on  which  wnich  was^fn- 
t**e  vessel  grounded,  in  going  out  of  the  harbor  of  New-York,  sured  by  others, 
J**c  plaintiffs  sent  a  written  notice  of  the  accident  to  the  de-  abandoned,  and 
fendants,  to  which  the  president  of  the  company  replied, "  Very  was  accepted 
*V^H ;  I  have  sent  for  Captain  Kermit."  A  similar  notice  of  wnten,  and  sold 
tr*e  situation  of  the  vessel  was  given  by  the  plaintiffs  on  Sun-  at  auction,  at  a* 

0  j  mt  loss    Qf    about 

27  per  cent.     It 

T^3  held,  that  the  insured  on  the  policy  on  freight  had  no  right  to  abandon,  but  ought  to  have  offered  to 

'Pu  owners  °f tne  cargo  t°  carry  it  to  its  place  of  destination,  so  as  to  entitle  themselves  to  the  freight,  (a) 

F?e  Mis  of  the  agent  of  the  insurer,  in  saving  of  the  cargo;  and  beingr  present  at  the  unlading  and  delivery, 

tK      Dot  amount  to  an  acceptance  of  the  abandonment,  or  justify  the  inference  that  the  insurer  consented  to 

"*e  breaking  up  of  the  voyage. 

Where  goons  are  carriecfto  the  place  of  destination,  though  spoiled  so  as  to  be  of  no  value,  the  owner 
t&ntiot  abandon  the  goods  for  the  freight,  but  the  master  is  entitled  to  his  full  freight  for  the  transportation 

(<*)  Saltus  v.  The  Ocean  Insurance  Company,  14  Johns.  138. 

,  (*)  Herbert  v.  Halle tt,  3  Johns.  Ca.  93.     Saltus  v.  The  Ocean  Ins.  Company,  14  Johns.  138.    1* 
'•W  210. 
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Albany,     day,  the  4th  March,  and  an  abandonment  made  on  the  5th, 
^J^M^^  which  was  repeated  on  the  7th  of  the  same  month. 
Gkiswold         In  their  letter  of  the  5th,  the  plaintiffs  say,  "  If  you  are  of 
NkwAork    °P*n*on  tfta* tne  carg°  is  bound  to  pay  any  freight,  it  will  be 
ks.Oompawy.  for  your  interest  to  give  directions  that  the  cargo  be  not  de- 
livered to  the  shippers  or  underwriters  on  the  cargo,  until  the 
I  *  323  J       freight  may  be  settled.     The  e  is  a  sloop,  #with  some  flour  on 
board,  taken   from   tin  ship,  it  is  necessary  that  some  orders 
should  be  given  for  discharging  the  flour  " 

On  the  10th  March,  the  defendants  informed  the  plaintiffs, 
that  their  taking  charge  of  the  ship  should  not  prejudice  any 
claim  they  had  on  the  defendants  for  freight. 

3.  That  in  consequence  of  the  disaster,  the  voyage  w  as  broken 
up,  and  its  further  prosecution  relinquished. 

4.  That  before  and  after  the  abandonment,  the  agent  of  the 
defendants,  who  was  one  of  the  directors  of  the  company,  and 
an  agent  of  The  Commercial  Insurance  Company,  by  whom  the 
cargo  had  been  insured,  were  on  board,  and  superintended  and 
directed  the  unloading  of  the  ship,  and  employed  persons  for 
that  purpose. 

5.  The  vessel,  after  being  repaired,  did  not  proceed  on  hei 
voyage,  but  was  sold  by  the  plaintiffs  some  time  after  the  10th 
March,  1805,  for  their  own  benefit. 

6.  That  it  is  the  uniform  practice,  in  the  city  of  New-Yorlc> 
where  flour  shipped  for  exportation  is  damaged  and  relanded, 
that  it  is  always  sold,  without  delay,  to  the  consume!©,  and 
is  never  reshipped. 

7.  That  after  the  accident,  the  mate  of  the  ship  applied  to 
the  plaintiffs  for  their  directions,  who  informed  him,  that  he 
must  take  his  orders  from  Captain  Kermit,  (the  agent  of  the  de- 
fendants,) and  the  mate  accordingly  acted  under  the  directions 
of  Kermit,Riid  assisted  in  delivering  the  cargo  to  the  Commercial 
Insurance  Company, 

8.  The  ship  was  repaired,  and  ready  to  take  in  a  cargo  in 
seventeen  days  after  the  accident,  at  an  expense  of  about  150 
dollars. 

9.  That,  previous  to  the  delivery  of  any  part  of  the  cargo 
from  the  ship  at  New-York,  the  plaintiffs,  or  one  of  them,  in  a 
conversation  with  one  of  the  directors  of  the  Commercial  Insur- 
ance Company,  and  acting  in  their  behalf  in  relation  to  the 
cargo,  consented  that  the  cargo  should  be  received  by  the  said 
company  ;  that  there  was  no  communication  between  the  de- 
fendants and  the  Commercial  Insurance  Company ;  but  Kermit, 

\  *  324  J  who  was  the  agent  of  the  *defendants,  knew  that  all  the  cargo 
was  delivering  to  the  Commercial  Insurance  Company,  and  made 
no  objection. 

10.  That  it  is  usual  for  the  different  Insurance  Companies 
to  employ  persons,  who  are  called  inspectors,  to  examine  and 
report  the  condition  of  vessels ;  and  in  case  of  damage  or 
accident  to  any  propertv  insured,  to  give  directions  and  to  aid 
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nd  assist  in  its  preservation ;  and  that  Kermit  acted  in  this     ALBANY, 
haracter  for  the  defendants ;  and  one  Whitlock  for  the  Com-  ^i^ 
ercial  Insurance  Company ;  but  they  had  no  power  to  bind  the     gri->wold, 
company  to  accept  an  abandonment.  wvv0r 

11.  That  about  900  barrels  of  the  flour  were  taken  out  at  iNS.(  >mpaki 
H*ong  Island,  and  the  residue  at  New-York ;  and  one  of  the 
plaintiffs  was  frequently  at  the  ship  while  unlading  at  New- 
ITork. 

For  the  plaintiffs,  it  was  contended,  that  it  was  a  settled 
principle  of  the  law  of  insurance,  that  whenevci  a  voyage  is 
broken  up,  or  defeated  by  any  of  the  perils  insured  against,  the 
insured  has  a  right  to  abandon  ;  that  by  the  facts  in  the  present 
case,  it  was  manifest  that  the  voyage  was  wholly  defeated  ;  for 
if  the  cargo  had  been  reshipped,  and  sent  to  its  port  of  desti- 
nation, it  would  inevitably  have  been  so  much  deteriorated,  as 
not  to  be  worth  the  freight.     It  was  found  to  be  the  invariable 
usage  never  to  reship  damaged  flour.     There  was  then  such  a 
destruction  of  the  cargo,  as  wholly  to  defeat  the  object  of  the 
voyage.     It  would  be  unreasonable  to  oblige  the  insured  to  send 
on  a  cargo  in  a  perishable  state,  and  which  would  certainly  be 
^v-orth  nothing  at  the  port  of  delivery.     That  the  vessel  was 
■"opaired  and  ready  to  carry  freight,  could  make  no  difference, 
^*  there  was  no  cargo  to  be  carried.     There  must  be  a  cargo  as 
'Veil  as  a  ship,  for  freight  is  the  joint  result  of  both.     If  the 
*^a.rgo  had,  from  necessity,  been  thrown  overboard  at  sea,  and 
lost,  no  freight  would  have  been  earned,  and  the  defendants 
Would  have  been  liable.     There  was,  then,  no  difference  wheth- 
er the  goods  were  absolutely  and  totally  lost  by  the  perils  of 
the  sea,  or  so  much  damaged  as  to  be  worth  nothing  at  the 
Port  of  destination.     *If  the  owner  of  the  goods  had  a  right  to       [  *  335  ] 
abandon  them  to  the  insurer,  the  plaintiffs  had  a  right  also  to 
abandon  the  freight.     Every  commercial  enterprise  is  made 
^ith  a  view  to  gain,  at  the  port  of  destination.     That  is  the 
object  the  owner  intend*  to  insure.     Now  when  there  is  a 
tooral  certainty,  and  it  is  found  as  a  fact,  that  the  goods  would 
be  of  no  value  at  the  destined  port,  why  compel  the  insured  to 
carry  them,  or  to  do  a  useless  and  nugatory  act  ?  An  offer  to  carry 
°n  the  cargo,  under  the  circumstances  of  the  case,  would  have 
been  an  idle  ceremony,  nor  were  the  plaintiffs  bound  to  make 
*Uch  offer.     But  if  they  were,  the  offer  was,  in  effect,  waived 
by  the  acts  of  the  defendants.     Though  cautioned  as  to  the 
delivery  of  the  cargo,  until  the  freight  was  secured,  the  defend- 
^ts  acquiesced  in  its   delivery  to   the   Commercial  Insurance 
Company.     The  plaintiffs  had  a  right  to  assist  in  saving  the 
vessel  and  cargo,  without  prejudice  to  their  claim  on  the  de 
fendants;  indeed,  it  was  a  part  of  their  duty,  and  cannot  be 
construed  a  waiver  of  the  abandonment. 

Again,  if  the  flour   had  arrived   at  Barcelona,  the  ownen 

toight  have  abandoned  it  for  the  freight      The  rule  was  so  laid 
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ALBANY,     down  by  Lord  Mansfield  in  the  case  of  Luke  v.  Lyde,  (2  Burr 

^?^>Jj^  886.)     It  was  admitted  to  be  the  rule,  by  the  counsel  in  a  prior 

Griswold     case,  Lulwidge  v.   Grey,  {Abbott,  234.  239.)  and  has  been 

New-York    recognized  in  the  subsequent  case  of  Baillie  v.  Moudigliani, 

Iifi.CoMrAHT.  (Park,  53.) 

Valin,  in  his  commentary  on  the  marine  ordinance  of  France^ 
maintains  the  justness  of  this  rule. 

In  tfie  case  of  Frith  v.  Barker,  (2  Johns.  327.)  this  court 
decided,  that  where  sugar  had  been  washed  out  of  the  hogs- 
heads, which  had  fallen  to  pieces,  no  freight  was  due.  There 
is,  in  reason,  no  difference  between  that  and  the  present  case 
where  the  flour,  if  it  had  arrived  at  Barcelona,  would  have  beei 
worth  nothing.  The  rule  is  not  only  just,  but  it  is  founded  in 
good  policy,  as  the  master  is  thereby  interested  to  take  better 
care  of  the  goods,  when  he  knows  that  his  freight  is  made  to 
depend  on  their  arriving  in  good  order.  On  a  similar  principle 
of  policy,  seamen's  wages  are  made  to  depend  on  the  earning 
of  freight. 

|  *  326  ]  *For  the  defendants,  it  was  argued,  that  there  was  no  sub- 

stantial difference  between  the  special  verdict  and  the  case  for- 
merly before  the  court ;  and  that  if  there  was  any  difference,  it 
.  was  in  favor  of  the  defendants,  for  it  was  found  that  the  plain- 
tiffs did  assent  to  the  delivery  of  the  cargo  to  the  Commercial 
Insurance  Company.  Part  of  the  cargo  was  delivered  at  Long 
Island \  and  before  the  letter  of  abandonment  on  the  7th  March. 
By  delivering  a  part,  the  Hen  of  the  defendants,  in  case  of  an 
abandonment,  was  impaired.  Kermifs  authority  extended  no 
further  than  to  take  care  of  the  property ;  he  could  not 
bind  the  defendants.  Indeed,  as  a  corporation,  they  cannot 
be  bound,  unless  by  an  express  authority.  Notwithstanding 
the  usage  as  to  selling  damaged  flour,  still  the  plaintiffs  might 
have  insisted  that  the  freight  should  be  first  paid  out  of  the 
sales. 

But  the  material  question  was,  whether,  admitting  the  cargo 
to  have  arrived  at  Barcelona,  in  its  damaged  state,  the  owner 
could  have  abandoned  it  for  the  freight. 

The  case  of  Luke  v.  Lyde  amounts  to  no  more,  than  that 
such  an  abandonment  of  the  goods  may  be  made  at  an  interme- 
diate port,  into  which  the  vessel  has  been  forced  by  necessity. 
The  precise  question  now  before  the  court  has  never  been  de- 
cided in  England. 

This  is  evident  from  the  observations  of  Mr.  Abbott,  who  has 
stated  the  different  cases  and  the  opinions  of  foreign  jurists ; 
and  it  is  obvious,  that  his  opinion  is  against  the  rule  contended 
for  on  the  other  side. 

The  opinion  of  Poihier,  which  is  contrary  to  that  of  Vali% 
is  far  more  rational  and  just,  and  is  founded  on  the  nature  of 
the  contract  between  the  master  and  the  merchant.  When  tha 
master  has  carried  the  goods  to  the  destined  port,  he  has  per* 
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formed  his  undertaking,  and  is  entitled  to  the  stipulated  reward     Albany, 
for  the  service.     He  has  nothing  to  do  with  the  soundness  or  ^ugusijsos 
value  of  the  goods.     Nothing  will  prevent  a  ship  from  earning     griswuld 
freight,  but  an  incapacity  to  prosecute  the  voyage,  or  the  ab-    N     v- 
solute  loss  of  the  cargo,  by  the  perils  of  the  sea.  Ins.  Company. 

#Again,  the  insurer  has  no  concern  with  the  manner  in  which  [  *  327  1 
the  freight  is  paid  ;  and  if  it  is  admitted,  that  the  owner  of 
the  cargo  might  have  abandoned  it  at  Barcelona  for  the  freight, 
then  it  would  follow,  that  the  goods  would  be  substituted  as  a 
payment  of  the  freight,  and  so  the  plaintiffs  would  have  no 
right  of  action  against  the  defendants  for  a  loss  of  freight. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  only 
material  difference  between  the  special  verdict  before  us,  and 
the  case,  which  was  made  upon  the  former  trial  of  this  cause, 
is  respecting  the  extent  of  the  damage  to  the  flour.  It  is 
now  found  that  all  the  flour,  except  between  100  and  200  bar- 
rels, became  damaged,  and  wholly  unfit  to  be  reshipped,  for 
that  or  any  other  voyage,  and  that  if  the  damaged  flour  had 
been  carried  to  Barcelona,  it  would  have  been  worth  nothing 
there,  and  would  have  injured  the  sound  flour,  and  that  no 
prudent  person  would  have  taken  the  cargo  as  a  gift,  and  car- 
ried it,  subject  to  the  expense  of  the  freight.  But  it  is  also 
fr>und,  that  the  whole  cargo  was  sold  at  New-York,  at  a  loss 
°f  only  25  or  27  per  cent.,  which  was,  of  course,  more  than 
double  the  amount  of  the  freight. 

These  facts  do  not  appear  to  vary  in  any  degree  the  appli- 
cation of  the  principles  laid  down  by  the  court  in  the  former 
^consideration  of  this  cause.     When  the  plaintiffs  abandoned, 
°n  the  5th  of  March,  they  had  a  cargo  in  charge  worth  more 
than  double  their  freight.     The  ship  was  in  a  condition  to  be 
^mediately  and  easily  repaired,  and  in  17  days  she  was  re- 
Paired,  and  ready  for  sea.     If  the  plaintiffs,  instead  of  aban- 
doning to  the  defendants,  had  offered  to  proceed  with  the 
°*rgo,  and  the  owners  of  it  had  refused,  they  would   have 
^ade  themselves  liable   for   the   full  freight.     If  the  owners 
had  consented,   the   plaintiffs   would    have    been   bound    to 
pToceed,  and    run    the   risk  (against   which  risk  the  defend- 
ants had  assured  by  the  policy)  of  losing  the  freight  by  the 
loss  of  the  cargo,  in  the  course  of  the  voyage,  or  of  earning 
height  by  its  *safe  arrival  and  delivery  at  the  port  of  destina-       [  *  328  ] 
*ioc.    How  does  it  appear  that  freight  could  not  have  been 
yarned  ?     For  the  plaintiffs  to  abandon  without  assuming  this 
*isk,  was  unreasonable  and  inadmissible.     It  would,  no  doubt, 
fowe  suited  very  well  with  their  convenience  to  have  received 
the  full  freight  for  the  voyage,  without  ever  leaving  the  port 
°f  New-  York,  and   to  have  employed   the   time  which   that 
voyage  would    have   consumed,  in   earning   freight  on  some 
°ther.    But  they  cannot  be  permitted  to  enjoy  this  good  for- 
tune, unless  they  can  show  clearly  that  the  freight  insured  was 
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lost,  either  by  the  act  of  the  shipper,  or  by  the  perils  of  the 
sea.  Whether  it  would  have  been  wise  or  foolish  in  the  ship- 
per, to  have  sent  on  the  flour,  in  the  condition  it  was  in,  wag 
a  question  not  to  be  put  by  the  plaintiffs.  It  was  none  of 
their  concern.  The  risk  of  the  value  of  the  cargo  at  the  port 
of  delivery  lay  with  the  owners  of  the  cargo.  All  that  the 
plaintiffs  had  to  do,  by  their  contract,  was  to  provide  the  means 
to  take  on  the  cargo,  by  repairing  their  ship,  or  procuring 
another. 

But  it  is  said,  that  the  cargo,  if  carried  on  to  Barcelona, 
would  not  have  been  worth  the  freight.  This  is  the  import  of 
the  special  verdict.  Here,  then,  the  question  arises,  whether 
the  plaintiffs  would  not  have  had  their  remedy  against  the 
shipper,  personally,  for  any  deficiency  in  the  freight,  or  wheth- 
er the  owners  could  discharge  themselves  completely,  by 
abandoning  the  damaged  cargo  to  the  plaintiffs,  after  its  arrival 
at  Barcelona. 

This  question  has  not,  hitherto,  received  any  judicial  de- 
cision in  the  English  courts ;  and  it  has  been  frequently  men- 
tioned in  this  court  as  a  point  unsettled.  We  are,  therefore, 
called  to  examine  the  question  upon  principle,  and  upon  the 
authority  of  the  marine  law  of  foreign  states. 

The  contract  of  affreightment,  like  other  contracts  of  let- 
ting to  hire,  binds  the  shipper  personally,  and  the  lien  whicfr 
the  ship-owner  has  on  the  goods  conveyed,  is  only  an  addt 
tional  security  for  the  freight.  This  lien  is  not  ^incompatible 
with  the  personal  responsibility  of  the  shipper,  and  does  not 
extinguish  it.  The  consideration  for  the  freight,  is  the  car- 
riage of  the  article  shipped  on  board,  and  the  state  or  condi- 
tion of  the  article  at  the  end  of  the  voyage  has  nothing  to  do 
with  the  obligation  of  the  contract.  It  requires  a  special 
agreement  to  limit  the  remedy  of  the  carrier  for  his  hire  to  the 
goods  conveyed.  It  cannot  be  deduced  from  the  nature  of 
the  undertaking.  The  ship-owner  performs  his  engagement 
when  he  carries  and  delivers  the  goods.  The  condition  which 
was  to  precede  payment,  is  then  fulfilled.  The  right  to  pay- 
ment then  becomes  absolute,  and  whether  we  consider  the 
spirit  of  this  particular  contract,  or  compare  it  with  the  com- 
mon law  doctrine  of  carrying  for  hire,  we  cannot  discover  any 
principle  which  makes  the  carrier,  an  insurer  of  the  goods  as 
to  their  soundness,  any  more  than  he  is  of  the  price  in  the 
market  to  which  they  are  carried.  If  he  has  conducted  him- 
self with  fidelity  and  vigilance  in  the  course  of  the  voyage,  he 
has  no  concern  with  the  diminution  of  their  value.  It  may 
impair  the  remedy  which  his  lien  afforded,  but  it  cannot  affed 
his  personal  demand  against  the  shipper.  This  conclusion 
appears  to  be  so  natural  and  just,  that  I  cannot  perceive  any 
plausible  ground  upon  which  it  has  been  questioned  or  denied 
The  weight  of  authority  is  certainly  on  this  side.  The  French 
ordinance  of  the  marine  {tit.  du  Fret,  art.  25.)  is  explicit  to 
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the  point.     This  code  is  not  only  very  high  evidence  of  what     Albany," 
was  then  the  general  usage  of  trade,  but  from  its  comprehen-  ^ugusij*<^ 
sive  plan,  and  masterly  execution,  it  has  long  been  respected     Griswold 
as  a  digest  of  the  maritime  law  of  all  the  commercial  nations  v- 

of  Europe,  Valin,  in  his  comnlentary  upon  this  ordinance,  Ins.  company 
calls  in  question  the  equity  of  the  rule ;  but  his  reasoning, 
when  we  apply  it  to  the  true  construction  of  the  contract,  is 
weak  and  superficial ;  and  it  has  been  exposed  and  answered, 
and  the  solidity  of  the  rule  vindicated,  by  a  superior  and 
more  luminous  jurist.  {Valin,  torn.  1.  670.  Pothier,  Charte- 
Partie,  No.  59.) 

*But  though  this  question  has  never  been  settled  at  West-  [  *  330  ' 
minster  Hall,  Mr.  Abbott  (p.  243.)  says,  that  the  assumed 
right  to  abandon  deteriorated  goods,  at  the  port  of  discharge, 
is  not,  in  point  of  practice,  claimed  in  that  country,  and  his 
opinion  is  evidently  in  favor  of  the  rule,  as  established  in 
France.  We  have,  however,  the  opinion  of  Lord  Mansfield 
against  it,  according  to  the  report  of  the  case  of  Luke  v.  Lyde  ; 
and  if  we  were  certain  of  the  accuracy  of  that  part  of  the 
report,  and  that  the  observation  was  intended  to  apply  to- the 
very  question  before  us,  we  ought  to  pause  even  over  the  dicta 
of  so  preeminent  a  judge.  We  cannot,  however,  bend  our 
convictions  to  a  mere  extrajudicial  saying,  and  when  this 
cause  was  formerly  before  us,  the  weight  of  this  dictum  was 
greatly  diminished  by  the  judicious  reflections  of  one  of  the 
judges  of  this  court,f  who  has  since  been  elevated  to  the  bench  .  J  .Mr*  Ju**n 
ot  the  United  states. 

The  acquiescence  of  the  defendants  in  the  breaking  up  of 
the  voyage,  and  the  abandonment  of  the  freight,  have  been 
urged  to  the  court  as  facts,  better  supported  by  the  special 
verdict,  than  they  were  by  the  case  made.  There  does  not, 
however,  appear  any  material  alteration  of  the  cause  in  this 
respect,  and  there  is  nothing  which  gives  sufficient  color  for 
such  an  inference.  The  acts  of  Kermit,  the  agent  of  the  de- 
fendants, relative  to  the  delivery  of  the  cargo  to  the  Commer- 
cial Insurance  Company,  went  no  further  than  was  requisite  to 
the  unloading  and  repairing  of  the  ship,  of  which  the  defend- 
ants were  also  the  insurers.  Every  act  is  referable  to  that 
°bject.  The  assent  of  the  defendants  ought  to  have  been 
found  as  a  positive,  substantive  fact,  if  it  ever  existed*  It 
Would  be  unjust  to  infer  it  from  acts  capable  of  a  different 
explanation,  and  which,  at  most,  were  but  equivocal. 

The  court  are,  accordingly,  of  opinion,  that  judgment  must 
be  rendered  for  the  defendants. 

Judgment  for  the  defendants. 
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Hasbruuck.  against  Hasbrouck, 

Where  the  pro-  THIS  was  an  action  of  ejectment,  for  the  lands  in  the  tows 
ir.lct0r8of°iaud  °f  Ptattekil\  in   the  county  of  Ulster.     The  cause  was  tried 

made  partition  before  Mr.  Justice  Spencer,  at  the  Ulster  circuit,  in  September. 
of  ii,  in  1747,  lftn7  r         >  >  r  i 

agreeably  to  a    l  °"  •  • 

survey  thereof  The  lessors  of  the  plaintiff  deduced  a  regular  title  from  the 
p^posebythetr  year  1752,  to  the  north  part  of  the  lot  No.  1,  in  the  patent, 
request,  and  re-  known  by  the  name  of  Bradley  fy  Jevouh  patent.  The  lands  in 
oUier,  by  deed,  the  patent,  as  appeared  by  the  partition  deeds,  were  divided  in 
their  respective  1747,  by  the  then  proprietors,  on  an  actual  survey  made  at  their 
in^to'  theCmap  request,  by  John  Eltinge,  a  surveyor.  Abraham  HasbroutTc,  the 
and  survey,  and  father  of  the  defendant,  and  under  whom  the  defendant  claims, 
terwwds11  was  was  a  proprietor  at  the  time,  and  had  released,  according  to  the 
taken  and  held  sajd  survey  and  partition,  all  his  Tight  to  lot  No.  1 ,  in  the  north 
such**  survey!  bounds  of  the  patent  to  Van  Home,  under  whom  the  lessors 
for  above  20  claimed.  This  release,  a  record  of  which  was  read  in  evidence, 
neid/ that  per-  recited  the  agreement  of  the  proprietors  to  make  a  partition,  ac- 
sons hoiaing un-  cording  to  the  survey  of  Eltinge,  and  after  reciting  the  partition 
tors  we?e°coii-  and  survey,  it  referred  to  the  map  or  chart  of  survey  made  by 
eluded  by  such  Eltinge,  and  particularly  described  the  bounds  of  the  lot,  and 
titionY  although  the  courses  and  distances,  beginning  at  the  north-east  corner 
it  should  ap-  of  lands  granted  to  William  Hud  die  stone.  The  plaintiff  then 
sequent  survey  produced  evidence  which  established  the  north-east  corner  of 
in  1801,  that  Huddlestone' s  patent ;  and  also  a  map  and  survey  of  lot  No.  1, 
mistake  in  the  made  by  Charles  Clinton,  surveyor,  according  to  the  courses 
first  survey,  on  and  distances  given  in  the  survey  of  Eltinge,  by  which  the 

which  such  Dar—  »  c?    *       j 

tition        was  boundaries  were  different  from  that  survey,  and  the  premises 

founded  5  unless  jn  dispute,  arising  on  these  two  surveys,  were  distinguished  on 

proved  that  the  a  map,  and  submitted  to  the  inspection  of  the  court. 

[  *  332  ]  #The  defendant  derived  his  title  from  Abraham  Hasbrouck, 

proprietors  had,  to  lands  granted  to  Bradley  and  Jamieson,  subsequent  to  the 

greecTto8'  cor-  grant  to  Bradley  and  Jevou,  and  insisted  that  the   premises 

rect   the   mis-  were  within  the  patent  to  Bradley  and  Jamieson,  adjoining  the 

the6'  b^unda^v  north  bounds  of  lot  No.  1 ,  and  the  north  bounds  of  the  patent 

lines.  The  par-  to  Bradley  and  Jevou,  and  that  the  adverse  possession  of  the 

erate«  ****  Tn  defendant  barred  the  plaintiffs  right  of  recovery.     In  order  to 

estoppel,  as  to  show  that  the  premises  did  not  lie  in  the  patent  to  Bradley 

aif  ^persons  and  Jfevou,  the  defendant  produced  a  survey  made  by  Johannes 

claiming  under  Bruyn,  in  1801.     Bruyn  and  Clinton,  the  surveyors,  were  both 

examined  as  witnesses ;  but  their  testimony  could  not  be  uir 

derstood,  without  a  reference  to  the  maps,  and,  in  regard  to 

the  point  decided  by  the  court,  it  is  unnecessary  to  state  the 

evidence  further. 

The  judge,  in  his  charge  to  the  jury,  observed,  that  they 
were  not  to  inquire  into  any  mistake  that  might  have  been 
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made  by  EUinge,  in  his  survey  and  partition,  or  as  to  the     ALBANY, 
bounds  of  the  patent  to  Bradley  and  Jevou ;  that  the  parties  to    M?usi^808 
the  partition  deed,  and  all  persons  claiming  under  them,  were      Jackso* 
concluded  by  the  deed,  and  that  the  bounds  of  lot  No.  1,  as  v- 

described  in  that  deed,  were  to  be  taken  as  the  true  bounds 
thereof,  unless  altered  by  some  subsequent  act  of  the  parties 
claiming  under  the  partition  deed  ;  that  the  witnesses  did  not 
prove  that  there  had  been  any  line  settled  between  the  parties 
interested,  subsequent  to  the  survey  of  EUinge ;  that  the  evi- 
dence respecting  Scutt's  line,  and  the  old  marked  trees,  was 
sufficient  to  establish  that  line  as  the  northern  boundary  of  lot 
No.  1,  and  that  the  lessors  were  entitled  to  recover  to  that  line, 
and  to  Scutt's  possession,  which  appeared  to  be  according  to 
the  partition  deed. 

The  jury,  accordingly,  found  a  verdict  for  the  plaintiff. 

A  motion  was  made,  in  behalf  of  the  defendant,  to  set  aside 
the  verdict,  as  against  evidence,  and  because  of  the  misdirec- 
tion of  the  judge. 

Fisk,  for  the  plaintiff. 

E.  Williams,  for  the  defendant. 

■ 

*Yates,  J.,  delivered  the  opinion  of  the  court.  In  this  [*333  ] 
cause,  the  lessors  of  the  plaintiff  deduced  a  title  under  a  deed 
given  to  Van  Home,  in  virtue  of  a  partition  of  a  tract  of  land 
comprehended  in  a  patent  granted  to  Bradley  and  Jevou, 
made  in  the  year  1747,  by  the  then  proprietors,  of  whom  Abra- 
ham Hasbroutk,  the  father  of  the  defendant,  and  under  whom 
he  claims,  was  one,  who,  by  that  partition  deed,  released,  ac- 
cording to  a  survey  then  made  at  the  instance  of  the  proprie- 
tors, by  one  John  EUinge,  and  on  which  the  partition  was 
founded,  all  his  right  in  lot  No.  1 ,  in  that  patent. 

The  defendant  derived  his  title  to  the  premises  from  Abra- 
ham Hasbrouck,  as  lying  within  the  boundaries  of  an  adjoining 
patent,  granted  to  Bradley  and  Jamieson,  subsequent  to  the 
patent  of  Bradley  and  Jevou,  and  claimed  the  premises  on  the 
ground  of  a  mistake  made  in  the  original  survey  of  John  El- 
tin^e.  Thus,  it  appears,  that  the  lessors  of  the  plaintiff  and  the 
defendant  both  claim  under  separate  persons,  parties  to  this 
partition  deed. 

The  first  inquiry,  therefore,  will  be,  whether  it  was  competent 
for  the  legal  representatives  of  Abraham  Hasbrouck  to  contro- 
vert  the  northern  line  of  lot  No.  1 ,  in  the  survey  by  EUinge 
**f  the  patent  to  Bradley  and  Jevou,  by  setting  up  a  title  under 
Jte  patent  to  Bradley  and  Jamieson. 

By  the  release  of  partition  between  the  proprietors,  it  will 
aPpear,  from  the  recital,  that  they  agreed  to  make  a  division 
ag*eeably  to  the  survey  of  EUinge.  This  being  a  deed,  under 
their  hands  and  seals,  must,  as  between  the  parties  to  this  in- 
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[  *  335  ] 


strument,  be  a  complete  establishment  of  the  line  run  by  that 
survey,  so  that  the  inquiry  for  the  jury,  under  those  circum- 
stances, on  the  trial  of  this  cause,  could  only  be,  whether  £.'- 
tinge,  by  his  survey,  comprehended  the  premises  in  question, 
within  the  boundaries  of  lot  No.  1.  This  survey  was,  by  the 
judge  #before  whom  the  cause  was  tried,  properly  considered 
as  operating  as  an  estoppel  against  the  defendant,  and  concluded 
him  from  controverting  the  northern  line  of  lot  No.  l,on  the 
ground  of  a  mistake  in  that  survey,  alleged  to  have  been  dis- 
covered by  the  other  survey,  made  in  1801.  Admitting  even, 
that  a  mistake  was  made  by  El  tinge,  in  his  survey,  yet  as  the 
proprietors,  by  the  deed,  have  recognized  the  lines  run  by  him,  and 
made  partition  accordingly,  and  as  the  defendant  claims  under 
one  of  them,  he  cannot  now  gainsay  an  act  thus  deliberately 
assented  to,  and  subscribed  by  him  ;  nor  can  this  mistake  be 
rectified,  unless  done  by  a  subsequent  agreement  of  the  parties. 

The  propriety  of  the  rule  of  law,  whereby  parties  or  privies 
are  not  allowed  to  controvert  facts  admitted  by  their  solemn 
deed,  appears  in  this  case.  The  mistake  was  made  in  the  sur- 
vey of  another  lot,  containing  ten  chains  too  much ;  so  that 
the  loss  occasioned  by  this  mistake  would  exclusively  fall  on 
the  proprietors  of  lot  No.  1,  and  thus  create  an  inequality  in 
the  partition. 

An  attempt  was  made  to  prove  an  agreement  as  to  the 
northern  line  of  this  lot,  but,  instead  of  an  abandonment  of  the 
possession  of  the  lands  lying  between  the  lines  of  Bruyn  and 
Eitinge,  the  witness  said  that  he  considered  the  land  to  be  his, 
up  to  a  fence,  standing  on  a  line  called  Scutfs  line,  confessedly 
south  of  E 'tinge9  s  line,  and  as  far  north  as  the  lessors  of  the  plain- 
tiff recovered  on  the  trial ;  that  he  never  gave  it  up,  but  meant 
some  day  to  try  the  title  to  it,  notwithstanding  the  removal  of 
the  fence  by  Abraham  Hasbrouck;  and  that  one  year  subsequent 
to  such  removal,  he  took  the  avails  of  the  land ;  so  that,  in 
fact,  no  evidence  was  introduced  of  an  alteration  by  agreement, 
in  relation  to  the  lines  of  No.  1 ,  or  the  northern  line  of  the 
patent,  as  run  by  Eltinge.  This  line  was  recognized  as  the 
true  boundary,  by  the  partition  deed  between  the  proprietors. 
has  been  so  generally  received,  and  possession  of  the  prem- 
ises in  question  held  for  upwards  of  twenty  years  under  it,  and 
ought  not  now  to  be  disturbed.  *The  case  of  Skipwith  v.  Green 
(1  Str.  610.)  does  not  support  the  principle  contended  for  by 
the  defendant's  counsel,  but  establishes,  that  with  respect  to 
every  essential  part  of  the  deed,  the  parties  claiming  under  it 
are  estopped  from  controverting  it. 

The  court  are  of  opinion,  that  the  defendant  must  take  noth- 
ing by  his  motion. 

Thompson,  J.,  not  having  heard  the  argument  in  the  cause, 
gave  no  opinion 

Rule  refused. 
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Watson  against  Duykinck.  Watson 

Duykinck. 

THIS  cause  came  before  the  court,  on  a  writ  of  error,  from 
the  Court  of  Common  Pleas  of  the  city  and  county  of  New-  J^,  £*$ 
York.     The  suit  below  was  an  action  of  assumpsit  for  money  vance,onaoon 
had  and  received  to  the  use  of  the  plaintiff,  and  a  special  ver-  transportatiou* 
diet  was  found,  upon  which  the  court  gave  judgment  in  favor  of  goods,  and 
-of  the  plaintiff  for  60  dollars,  on  which 'the  defendant  below  shipwrecked," 
brought  a  writ  of  error  to  this  court.     The  substance  of  the  ihat  the  voyage 
special  verdict  was  as  follows :  The  defendant  below,  (  Watson,)  tailor  owutr 
on  the  17th  December,  1805,  was  master  of  the  sloop  Harriot,  is  bound  to  re- 
bound on  a  voyage  from  New-  York  to  the  island  of  St.  Thomas,  ^dii^vw^ 
Watson  agreed  with  the  plaintiff  below  (Duykinck)  that,  "  in  unless  there  is  a 
consideration  of  100  dollars  to  be  paid  immediately,  he  would  nienuo  the°con- 
sufFer  the  plaintiff  to  proceed  in  the  sloop,  as  a  passenger,  on  trary.     Wheie 
the  voyage,  and  to  load  on  board,  for  transportation,  merchan,-  eration  oTlco 
dise  to  *the  value  of  600  dollars,  and  that  the  defendant  would    .   [  *  336  j 
provide  meat,  drink,  (fee.  for  the  plaintiff,  during  the  voyage."  dollars,  to    i>« 
The  plaintiff  agreed  to  pay  that  sum,  and  accordingly  paid  it  ^|y    xm^^i\ 
on  the  same  day  to  the  defendant.     On  the  23d    December,  that  he  would 
1805,  the  plaintiff  embarked,  as  a  passenger,  and  the  defendant  ^ed^l/eoTa 
procured  sufficient  necessaries,  &c,  and  the  plaintiff  put  goods  a.'s  vessel,  as 
on  board,  to  the  value  of  600  dollars.     The  sloop  sailed  on  the  LnPasseK-' 
same  day,  on  the  voyage,  and  was  seaworthy.     She  sprung  a  York,  to    st. 
leak,  two  days  after  leaving  the  port  of  New-York,  and  was  loteadonbonn! 
obliged  to  bear  away  for  New-London.     On  her  way  there,  she  *?»•  transpona- 
Was  unavoidably  wrecked  on   Norwalk  Island,  and  lost;  the  li^vaiueVnoo 
master  and  crew  returned,  in  10  days  thereafter,  to  New-  York,  dollars,"  ami  b. 
The  chief  part  of  the  cargo  was  saved  and  brought  to  New-  Soiiars^dim^! 
York,  and  the  goods  of  the  plaintiff  were  delivered  to  him.  «nd   went    on 
The  plaintiff  assisted  equally  with  the  crew  in  endeavoring  to  goods,  7>ut  Hi  • 
save  the  vessel  and  cargo.     The  expense  of  saving  the  cargo,  vessel,      soon 
and  bringing  it  to  New-  York,  was  paid  by  the  defendant.    The  menWmentr°"  r 
average  charge  on  the  plaintiffs  goods,  towards  the  expenses  the  voyage,  was 
of  salvage,  was  20  dollars.     The  defendant  provided  no  other  LiT*' tost*  i>m 
vessel,  but  the  plaintiff  went  to  St.-  Thomas  in  another  vessel.  the  goods  wo« 
/he  usual  price  for  a  passage  to  St.  Thomas,  for  a  passenger,  Hvcreti  a!o  b! 
ls  80  dollars,  and  50  dollars,  if  he  finds  himself.     By  the  usage  aild  b.  brought 
«nd  custom  of  New-Yor'r,  passage  money  is  paid,  at  the  time  money  had  and 
the  passage  is  taken,  and  is  never  refunded  if  the  voyage  has  received,    &c. 
"egwi,  though  a  subsequent  accident  should  prevent  its  com-  theloo  doi.ar*s 
pletion.     But  whether  the  plaintiff  is  entitled  to  recover  back  il)w heM  llK,t 
the  100  dollars  paid  by  him,  or  the  same  after  deducting  the  agreement    1" 
salvage  aforesaid,  or  whether  the  defendant  is  entitled  to  have  receive  is.  a.  o. 

his     goorls     <  u 

board,  and  not 

em •^Seetnent  !o  trans,Port  an<^  deliver  them  at  St.  Thomas,  and  that  the  plaintiff,  therefore,  was  npt 

j™med  to  recover  back  the  monev  advanced  for  the  freight  and  passage.  The  consideration  in  this  case 

'the  paymei,t,  of  the  moaey,  is  tne  receiving  of  B.  and  his  voods  on  board,  and  not  the  transportation  01 

^ttyoftbem. 
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Albany,     the   20   dollars   certified   in  his   favor,  the  jurors  are  igno* 
^^  rant,  &c. 
Watson  The  following  points  were  made  and  insisted  on  by  the  coun- 

sel for  the  plaintitf  in  error : — 

1 .  That  the  passage  money  cannot  by  law  be  recovered 
back,  under  the  circumstances  of  the  case. 

2.  That  the  custom  found  by  the  jury  is  conclusive  against 
such  recovery. 

f  *  337  ]  *3.  That,  even  if  the  plaintiff  was  entitled  to  recover  back  his 

passage  money,  it  could  not  be  in  this  form  of  action. 

&  Jones,  jun.  for  the  plaintiff  in  error.     1.  In  ordinary  cases, 
it  is  true,  that  freight  or  passage  money  cannot  be  recovered, 
until  the  service  is  performed,  or  until  the  goods  or  persons  are 
transported,  but  it  is  most  generally  stipulated,  that  the  freight 
is  to  De  paid  on  the  delivery  of  the  goods  at  the  place  of  desti- 
nation, so  that  the  delivery  of  the  goods,  or  the  performance  of 
the  service,  is  made  a  condition  precedent.     But  where,  as  in 
thq  present  case5  the  freight  or  passage  money  is  first  paid,  the 
performance  of  the  service  is  a  matter  subsequent ;  and  where, 
in  such  a  case,  the  failure  to  perform  is  not  owing  to  any  act  or 
negligence  of  the  party  stipulating  to  perform,  he  is  not  bound 
to  refund  the  money.     The  moment  the  plaintiff  and  his  goods 
were  on  board,  and  the  voyage  had  commenced,  the  right  of 
the  defendant  to  the  money  he  had  received  was  perfect  and 
indefeasible.     As  in  a  case  of  insurance,  as  soon  as  the  risk  has 
commenced,  by  the  inception  of  the  voyage,  though  the  voyage 
is  never  performed,  the  insurer  may  retain  the  premium  which 
he  has  received.     Where  money  is  paid  down  for  goods  to  h&> 
transported,  it  is  not  properly  denominated  freight,  which  i^ 
for  the  actual  carriage  of  goods,  but  it  is  a  payment  of  money' 
for  the  lading  or  permitting  the  goods  to  be  received  on  boarcm. 
for  the  purpose  of  being  carried.     (Abbott.  225.) 

In  the  case  of  Blakey  v.  Dixon,  (2  Bos.  ^  Put.  321.)  it  w; 
said  by  Mr.  Justice   Chambre,  that  the  receiving  of  goods 
board,. to  be  carried  to  a  foreign  port,  was  a  good  considei — ^ 
tion  on  which  to  found  a  promise  to  pay  the  freight  imrn^ 
diately ;  and  it  was  held,  in  that  case,  that  an  action  would 
for  the  money  agreed  to  be  paid,  though  the  gpods  had 
been  transported. 

2.  But  if  any  doubts  existed  as  to  the  law,  the  usage  fo 
by  the  special  verdict,  in  this  case,  ought  to  be  conclusl  ~^~« 
Usage,  in  all  commercial  cases,  will  be  received  in  evidence,  aa-ii* 

(#339  ]       when  clearly  proved,  will  always  *govern.     There  is  this  r«^a 
son,  also,  for  the  usage,  (hat  the  master  is.  obliged  to  exp^nc 
•         money,  in  order  to  provide  provisions  and  stores  for  the  j^&ue- 
sengers  during  the  voyage. 

3.  If  the  plaintiff  is  entitled  to  recover  his  money  back,  i*  * 
not  to  be  recovered  in  the  present  form  of  action.  There  is*  iri< 
failure  of  consideration  to  furnish  a  ground  for  this  acti^** 


OF  THE  STATE  OF  NEW- YORK.  338 

Here  the  contract  is  entire,  and  the  whole  must  be  recovered,     Albany, 
or  none.     The  plaintiff  must  show  that  the  consideration  has   Au^U808^ 
wholly  failed,  but  the  plaintiff  and  his  goods  were  received  on      watsoh 
board,  and  a  part  of  the  voyage  performed.    Besides,  in  an  action        t  v- 
to  recover  back  money  paid  on  a  good  consideration,  the  plaintiff 
will  be  held  to  stricter  proof  than  he  would  be,  if  defending 
himself  against  the  payment  of  it.    If  there  was  an  express  con- 
tract to  carry  the  plaintiff,  the  proper  remedy  would  have  been 
an  action  for  damages,  for  the  non-performance  of  the  contrac 

J.  S.  Smith,  contra.  1.  The  question  as  to  the  form  of  the 
action  was  not  raised  or  considered  in  the  court  below.  But 
since  the  case  of  Moses  v.  Macfarlane,  (2  Burr.  1005.)  there 
can  be  no  doubt  but  that  an  action  for  money  had  and  received 
to  the  use  of  the  plaintiff  will  lie.  There  has  been  a  failure  of 
consideration,  and  the  defendant  ought  in  justice  and  equity  to 
refund  the  money. 

2.  There  was  a  positive  agreement,  that  for  the  sum  of  100 
dollars,  the  defendant  would  carry  the  plaintiff  and  his  goods 
to  St.  Thomas.  Passage  money  and  freight  are  the  same  thing, 
and  where  there  is  an  agreement  to  transport  goods  or  persons 
for  a  certain  sum  of  money,  no  freight  is  due,  unless  they  are 
transported,  or  the  contract  performed.  (Abbott%  225.)  Al- 
though the  general  rule  is,  that  the  contract  for  the  carriage  of 
goods  is  an  entire  contract,  yet  the  exceptions  to  it,  as  to  a 
pro  rata  freight,  are  as  well  settled  as  the  rule  itself.  The 
cases  on  this  head  are  numerous,  land  may  be  found  in  Abbott, 
(249.  258.  262.) 

*3.  There  cannot  be,  in  this  country,  any  custom  or  usage  [  *  339  ] 
so  long  established,  as  to  have  the  force  of  law,  and  be  bind- 
mg  on  the  parties.  At  best,  it  is  no  more  than  the  local  usage 
of  the  city  of  New- York;  and  local  usages  of  particular  places 
form  no  part  of  the  general  law-merchant,  which  is  to  govern 
the  decision  of  commercial  questions. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
record  in  this  case  presents  a  question  of  some  nicety  and 
difficulty,  arising  under  the  marine  law.  The  general  rule 
undoubtedly  is,  that  freight  is  lost  unless  the  goods  are  carried 
to  the  port  of  destination.  The  rule  seems  also  to  go  further, 
*nd  to  oblige  the  master,  in  case  of  shipwreck,  to  restore  to 
the  shipper  the  freight  previously  advanced.  The  English 
books  are  almost  silent  on  the  subject,  and  afford  little  or  no 
information ;  but  if  we  resort  in  this,  as  we  are  obliged  to  do 
to  many  other  instances,  for  light  and  information,  to  foreign 
compilations,  and  distinguished  writers  on  maritime  jurispru- 
dence, we  shall  find  the  point  before  us  to  have  been  consider- 
^  and  decided. 

Cleirac,  in  his  commentary  on  the  judgments  of  Oleron, 
art.  9.  no.  9.  [les  Us.  et  Coutumes  de  la  Mer.  r   42.)  declares, 
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ALBANY;  that  in  cases  of  shipwreck,  the  master  is  bound  to  render  to 
VJ^H^^J,  the  merchants,  the  advances  which  they  may  bave  made  upon 
Watson  the  freight,  and  he  cites  a  decision  of  one  of.  the  early  jurists, 
l>i  ykinck.  m  confirmation  of  his  doctrine :  Naufragio  facto  exercitor  naula 
rcstituit  quce  ad  manum  perccperat,  ut  qui  non  trajecerit.  The 
ordinance  of  the  marine  (tit.  du  Fret,  art.  18.)  recognizes  this 
ancient  rule,  and  ordains,  that  if  goods  be  lost  by  the  perils 
of  the  sea,  the  master  shall  be  holden  to  refund  the  freight 
which  had  been  previously  advanced  to  him,  unless  there  be  a 
special  agreement  to  the  contrary.  This  agreement,  accord- 
ing to  Valin,  (Comm.  sur  TOrd.  torn.  1.  p.  661.)  always  con- 
tains an  express  stipulation,  that  the  money  advanced  shall  be 
retained  in  any  event  which  may  happen  in  the  course  of  the 
voyage.  The  policy  of  the  general  rule  on  this  subject,  was 
to  take  away  the  temptations  to  negligence  or  misconduct, 
[  #  340  ]  which  the  certainty  of  freight  was  calculated  *to  produce  in 
the  master.  I  ougfit,  perhaps,  to  observe,  that  there  is  a  dic- 
tum of  Mr.  Chief  Justice  Saunders,  stated  in  an  anonymous 
case,  in  2  Show.  291.  which  would  seem  to  imply,  that  ad- 
vance money  for  freight  was,  in  no  event,  to  be  refunded  ;  bu 
I  do  not  place  reliance  upon  that  very  imperfect  report,  i 
opposition  to  the  explicit  opinions  of  the  writers  which  hav 
been  mentioned. (a) 

The  general  principle  undoubtedly  is,  that  freight  is  a  com 
pensation  for  the  carriage  of  goods,  and  if  paid  in  advance 
and  the  goods  be  not  carried,  by  reason  of  any  event  not  im 
putable  to  the  shipper,  it  then  forms  the  ordinary  case  of  mone 
paid  upon  a  consideration  which  happens  to  fail. 

The  general  rule  being  then  well  established,  the  presen 
case  turns  upon  this  point,  whether  the  agreement  stated  i 
the  special  verdict,  be  such  as  to  take  the  case  out  of  th 
operation  of  the  rule.     The  parties  agreed,  that  in  considera 
tion  of  100  dollars,  to  be  paid  immediately,  the  one  woul 
suffer  the  other  to  proceed  and  go  in  the  sloop,  as  a  passenger 
on  the  voyage,  and  to  load  on  board,  for  transportation,  mer 
chandise  to  the  value  of  600  dollars,  and  that,   he  would  als< 
maintain  him  as  a  passenger,  during  the  voyage.     The  othe 
party  assented  and   paid   the  money,  and  put  the  goods  o 
board,  and   proceeded  with  them   as  a  passenger,  until  th 
disaster  took  place.     This  agreement  did  not  go  the  lengt 
required  by  the  ^French  law  of  stipulating  that  the  mone 

(a)  Roccus  is  also  of  opinion,  that  freight  paid  in  advance  must  be  refunded,  if  the  sh  "«  P 
is  lost  during-  the  voyage,  or  is  prevented,  by  any  sinister  accident,  from  arriving  at  h  *"T 
sort  of  destination.     "Naulum  seu  vectura  non  aebetur  si  locator  navis  propter  anrissm 


port  of  destination.  "  Naulum  seu  vectura  non  aebetur  st  locator  nans  propter 
nanm,  ve  alium  casum  in  earn  ccntingrentem  iter  non/ecerit,  imo  si  solutum  fuerit  repe^£*" 
tur."  De  nav.  et  naulo.  not.  80.  This  doctrine  he  derives  from  the  digest,  (lib.  19.  «- » ** 
2.  1.  15.  &  6.  Local,  conduct.) 

Straccka,  (de  nam.  3.  n.  24.)  with  whom  Loccenius  (de  jur.  marit.  lib.  3.  c.  6  $  I'M-  ;) 
and  Roccus  (n.  81.)  coincide,  is  of  opinion,  that,  accordmg-  to  this  law,  the  master  f* 
entitled  to  freight,  pro  rata  ilineris,  wnere  he  has  not  been  in  fault.  This  idea  seems  3° 
be  founded  on  a  principle  of  the  contract  of  letting  to  hire ;  but  Pothier,  ( CharU'ParC^^i 
n.  63.)  with  better  reason,  thinks  the  rule  of  the  Irrench  ordinance  the  most  equitable,  J*-**^ 
that  no  freight  is  due  in  such  a  case 
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should  at  all  events  be  retained,  but  it  was  still  particularly     Albany, 
confined  to  the  permission  to  be  received  on  board,  as  a  pas-  ^s^^^ 
senger,  and  to  load  the  goods  on  board.     Both  these  parts      Watson 
of  the   agreement  were   literally  complied  with.      This   can     D     v*  c 
easily  be  distinguished  from  an  agreement  to  transport  and 
deliver  at  the  place  of  destination.     In  the  one  case,  the  mas-  «,, 

ter  places  his  compensation  upon  the  actual  carriage  and  de- 
livery of  the  goods.  The  safe  arrival  of  the  subject  is  a 
condition  precedent  to  the  payment.  In  the  other  case,  the 
consideration  is  rendered  by  receiving  the  goods  on  board,  and 
making  all  due  and  bona  fide  efforts  to  carry  and  deliver  them. 
I  think  this  latter  is,  upon  the  whole,  the  better  construction 
of  the  agreement  before  us,  especially  as  the  practice  of  re- 
taining the  advance  freight,  in  all  such  cases,  must  have  been 
known  to  the  parties,  from  the  usage  which  has  been  found 
by  the  jury,  and  as  the  distinction  between  an  agreement  to 
receive  on'  board,  and  an  agreement  to  transport  and  deliver, 
is  not  a  new  refinement,  but  can  be  traced  back  to  the  text 
of  the  civil  law.  The  doctrine  is  recognized  and  adopted  by 
various  authors,  that  if  the  agreement  be  to  pay  freight  for  the 
loading  of  the  article  on  board,  the  freight  is  due,  though  the 
article  perish  in  the  course  of  the  voyage.  This  is  the  lan- 
guage of  the  civil  law. 

Gothofrcdus,  in  his  notes  on  the  Digest*  (14.  2.  10.)  states  dJ^ItlMim 
the  distinction  in  more  clear  and  explicit  terms :  Conduocisti 
vehenda  mancipia :  mancipium  unum  in  navi  mortuum  est ; 
quceritur,  num  vectura  debeaturl  Si  de  mancipiis  vehendis 
inita  conventio  est,  non  debetur :  si  de  mancipiis  tantum  navi 
imponendis  debetur. 

Molloy  (b.  2.  c.  4.  §  8.)  and  Abbott  (p.  225.)  seem  to  have 
followed  the  same  authorities,  but  without  making  any  discrim- 
ination between  the  cases  where  the  money  was,  and  where  it 
was  not  actually  advanced  beforehand.  Perhaps,  no  such 
discrimination  is  to  be  made,  though  I  think  the  case  of  the 
money  actually  advanced  is  the  stronger  case,  as  forming 
superior  evidence  of  the  intention  of  the  parties  *that  the  [  *  342  ] 
freight  received  should,  in  every  event,  belong  to  the  master. 

We  conclude,  upon  the  whole  view  of  this  case,  that 
Watson,  the  plaintiff  in  error,  was  entitled  to  retain  the  freight 
money,  and,  consequently,  that  the  judgment  below  ought  to 
be  reversed. 

Thompson,  J.,  not  having  heard  the  argument  in  the  cause, 
gave  no  opinion. 

Judgment  reversed. 

261 


342  CASES  IN  THE  SUPREME  COURT 

ALBANY. 

August,  1806. 

Robertson  ROBERTSON  against  BeTHUNE  and  BoORMAN. 

v. 
Bethune. 

THIS  was  an  action  of  assumpsit.  The  declaration  st' 
f^p.Ttered  " that  whereas,  on  the  29th  of  September,  1805,  the  pk. 
into  a  written  being  owner  of  the  brig  Ohio,  then  lying  in  the  port  of  J\ 
BftoSSjr^  To/A:,  it  was  agreed  between  him  and  the  defendants,  that  ti. 
tarn  goods  in  plaintiff  should  receive  on  board  of  the  said  brig,  to  be  de- 
^J-eFo^fr°to  leered  to  one  William  A.  Carstairs,  at  Surinam,  100  casks 
SuHnmn,  and  of  codfish,  20  barrels  of  pickled  fish,  100  kegs  and  firkins, 
2Wbrhofsheads  ^00  hogshead  shooks  and  headings ;  and  also  should  receive 
of  molasses  on  board  of  the  said  brig  at  Surinam,  to  be  delivered  to  the 
Io0rAwl YorT;  defendants  in  New- York,  200  hogsheads  of  molasses,  and  that, 
and  b.  agreed  75  days  after  the  delivery  of  the  return  cargo,  the  defendants 
dollars  V' u^  wou,d  pay  to  the  plaintiff  2,600  dollars  therefor,  provided,  that 
freight,  but  if  if  any  accident  should  prevent  the  delivery  of  the  return  cargo, 
prevlrAhe°d^  the  defendants  should  pay  to  the  plaintiff  1,300  dollars,  for  the 
livery  of  the  freight  of  the  outward  cargo,  75  days  after  its  delivery  at  Suri~ 
[  *  343  ]  nam  should  be  ascertained  ;  and  *the  plaintiff  further  agreed 
return  cargo,  with  the  defendants  to  allow  them  35  good  working  days  at 
pay  only* 1 300  Surinam,  for  discharging  the  outward  cargo,  and  loading  the 
dollars,  amf  R.  homeward  cargo  ;  and  whereas  the  plaintiff,  in  pursuance 
engage  ^at  o^  ^e  SSi]d  agreement,  on  the  19th  day  of  October,  1805, 
should  lay  35  received  on  board  the  said  brig,  the  said  outward  cargo,  ana 
nam,  to  unload  therewith  proceeded  to  Surinam,  where  the  said  vessel  arrived 
and  reload,  on  the  20th  of  November,  1805,  and  remained  until  the  24th 
stayed  the*^  day  of  January,  1806,  and  whereas,  on  the  24th  day  of  Jan- 
cays,  and  the  uary,  in  consideration  that  the  plaintiff,  at  the  special  instance 
nouleinffr^acfvl  and  request  of  the  defendants,  had  permitted  tliw  said  brig  to 
she  waited  2o  remain  at  Surinam,  until  the  said  24th  day  of  January,  the  said 
ih^requfst^ of  defendants  undertook  and  promised  the  plaintiff  to  pay  him 
the  agent  and  so  much  money  as  he  reasonably  deserved  to  have  for  the 
hItrw!ioehad  no  demurrage  of  the  said  brig  beyond  the  srjd  35  days,  when 
control  over  the  thereunto,  afterwards,  requested  ;  and  the  plaintiff  averred 
tYeS2%odofiars  that  they  reasonably  ought  to  have,  &c.  Plea,  non  assumpsit. 
freight,  in  an  The  cause  was  tried  before  Mr.  Justice  Spencer,  at  the 
wmpsit brought  sittings,  in  the  city  of  New-York,  on  the  9th  of  December, 
by  R.  against  ]S07.  The  written  memorandum  of  the  agreement  between 
comV«sa°tion  a  the  parties  was  produced,  and  was,  in  substance,  as  stated  in 
for  the  detention  the  declaration,  with  the  following  clause:  "Should  William 
beyond  the^me  A.  Carstairs  wish  to  ship  more  than  200  hogsheads  of  molasses, 
stipulated,  in  ne  ;s  \0  nave  a  preference  to  any  other  shipper,  at  the  current 
r^rau^rage,  °it  rate  of  freight,  excepting  what  J.  A.  Robertson  may  wish 
was  held,  that  shipped  on  his  own  account." 

contract  W"con"  The  master  testified,  that  he  arrived  at  Swinam,  on  the  18th. 
tained  no  stipu-  0f  November,  1805,  and  there  delivered  the  outward  cargo  to 
demurrage  ami  William  A.  Carstairs,  the  agent  of  the  defendants.     The  un* 

no  implied    as- 
sumpsit could  arise  from  the  act  of  the  assignee  of  the  goods,  who  was  not  authorized  to  bind  B.  to  j*# 
demurrage,  the  plaintiff  was  not  entitled  to  recover. 
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lading  was  completed  in  five  days  after  his  arrival ;  and  20  days     ALBANY, 
from  the  time  of  his  arrival,  would  have  been  amply  sufficient   Augu^mn 
to  have  completed  the  *unloading  and  reloading  of  the  vessel.     RoBERrion 
Carstairs  shipped  on  board,  at  various  times,  on  account  of  the     ~    v- 
plaintiff,  43  hogsheads  of  molasses,  and  which  were  marked       r#344  1 
when  on  board,  on  the  24th  of  December,  1805,  by  the  clerk       L  J 

of"  Carstairs,  with  the    letter  JR.     The  casks  containing  the 
molasses   were  made  of  materials  belonging  to  the  plaintiff, 
which  formed  a  part  of  the  outward  cargo.     The  master,  im- 
mediately after  his  arrival,  delivered  letters  from  the  defendants 
to  Carstairs,  which  contained  a  copy  of  the  above-mentioned 
agreement,  and  instructions  as  to  the  procuring  the  return 
cargo.     The  master  frequently  urged    Carstairs  to  be  expedi- 
tious in  sending  the  return  cargo,  stating  the  orders  from  the 
pi  aintiff  to  make  despatch,  the  injury  to  the  vessel  from  worms, 
and  the  high  expenses  at  that  place.    Carstairs  generally  an- 
s  w-ered,  that  he  would  be  as  expeditious  as  possible,  and  once 
replied,   "  that  the  defendants  were  not  going  to  pay  2,600 
dollars,  and  not  have  their  full  cargo  on  board."     On  the  3d 
of  January,  1806,  the  master  protested  against  the  detention, 
t>*it  Carstairs  still  detained  the  brig,  until  the  26th  of  January, 
1  Q06,  for  though  the  last  parcel  of  the  return  cargo  belonging 
to    the  defendants  (the  whole  being   170  hogsheads)  was  on 
kojinJ  on  the  18th  of  January,  the  master  and  crew  were  busily 
fc*nployed  in  preparing  for  the  voyage  home,  until  the  time  of 
filing.     The  master  further  testified,  that  the  sole  ground  of 
th^  detention  of  the  vessel,  after  the  third  day  of  January, 
1 S06,  was  the  delay  of  Carstairs,  in  procuring  the  return  cargo 
fc>f  the  defendants.      Carstairs  was  the  consignee  of  the  plain- 
ts flPs  share  of  the  outward  cargo,  but  had  nothing  to  do  with 
the  vessel,  though  the  master  was  instructed  to  call  on  him  for 
the  necessary  supplies  of  money,  without  which  he  could  not 
Conveniently  leave  Surinam.     The  master  had  two  offers  of  a 
r^turn  cargo  at  Surinam  from  other  persons,  which  he  would 
"*H.ve  accepted,  had  it  not  been  for  his  situation  in  regard  to 
the  consignee  of  the  defendants.     The  200  hogsheads,  in  ad- 
dition to  the  43   hogsheads  belonging  to  the  plaintiff,  would 
ftot  have  *made  a  full  cargo  for  the  vessel.     The  letter  of  in-       [  *  345  j 
8tructions  from  the  plaintiff  to  the  master  was  read  in  evidence. 
The  rate  of  demurrage  was  proved  by  several  witnesses.     The 
defendants'  counsel  moved  for  a  nonsuit,  on  the  ground  that  the 
evidence  did  not  support  the  declaration ;  but  that  question 
^as  reserved,  and  the  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiff,  for  18  days  demurrage,  from 
the  3d  to  the  21st  day  of  January,  1806. 

The  point  reserved  and  argued  was,  whether  the  plaintiff 
was  entitled  to  a  compensation,  in  nature  of  demurrage,  for 
the  time  the  vessel  was  detained  at  Surinam,  after  the  35  lay 
tays,  allowed  by  the  agreement  between  the  parties,  had 
upbed. 
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ALBANY,         Griffin,  for  the  plaintiff.     It  is  proved,  by  the  master  of  th*  mne 
^^J^^  vessel,  that  the  detention  of  the  vessel,  after  the  expiration  ot  ^of 
Robertson    the  35  days,  was  by  request  of  the  agent  of  the  defendants 
and  for  their  benefit.     It  is  a  general  principle  of  law,  founde> 
in  equity  and  justice,  that  where  a  person   has  expended  hi 
time  and  labor  for  another,  at  his  request,  that  he  shall  be  entitle 
to  a  reasonable  compensation.     Suppose  a  person   hires  a  cai 
riage  to  take  him  from   New-York  to  Philadelphia,  and  ba< 
again,  and   on  his  arrival  at  the  latter  place,  he  requests 
carriage  to  wait  for  him  a  fortnight,  is  the  owner  to  receive 
compensation  for  the  expense,  and  loss  of  time  during  his  si 
there?     [He  was  stopped  by  the  court,  who  desired   to-hei 
the  other  side.] 

Pendleton  and  D.  A.    Ogden,  contra.     This  was  a  gener <*• 

ship ;  and  the  contract  was  to  carry  certain  articles  for  a 
tain  freight.     There  was  no   agreement   to    pay   demurra^ 
nor  was  there  evidence   of  any  such  agreement.     The    rig! 
of  demurrage   arises   out  of   the   contract  of   charter-part 
where  the  entire  shi-p  is  let   to   freight,   in  consequence   c» 
a  particular  clause  usually  inserted  for  that  purpose.   (Abbo& 
150.)     Here  the  plaintiff  stipulated  to  wait  35  days  at  Surinam 
but  nothing  was  said  as  to  any  allowance  if  the  vessel  stayc 
[  *346]       a  longer  time  to  obtain  her  homeward  *cargo.     In  the  case  < 
a  charter-party,  where  the  whole  ship  is  let  to  freight,  the  m< 
chant  has  the  entire   control  and  direction  of  the  ship,  and 
he  detains  her  beyond  the  time  stipulated,  he  must  pay  d« 
murrage :   but  there  is  not  an  instance  of  demurrage  to 
found,  in  the  case  of  a  general  ship.     It  is  remarkable,  that 
case  is  to  be  met  with  of  an  action  of  indebitatus  assumps^r  -M, 
brought  to  recover  demurrage.     In   the  case  of  Jamieson  v* 

Laurie,  mentioned  by  Abbott,  (page  158.)  the  entire  ship  w&  — mQa 
let  to  Jamieson  &  Co.,  and  they  had  the  whole  direction  antr"^1" 
control  of  her.  This  is  manifest  from  their  letter  of  instru*  -^c" 
tions  to  the  master.  As  it  was  a  suit  in  Scotland,  it  is  nw*  -°* 
easy  to  say  what  was  the  particular  form  of  action ;  but  itwa— ^^st 
most  probably,  a  special  action  on  the  case. 

Hume  v.  The   East  India    Company   (1  Wm.  Black.   151         -•) 
was  an  action  of  covenant  on  a  charter-party,  and  the  compaiET~^v 
were  permitted  to  detain  the  ship  a  year,  on  paying  demurn 
at  a  certain  rate,  and  if  the  ship  did  not  arrive  in  safety, 
deliver  her  whole  cargo,  the  company  were  to  pay  no  freigl 
or  demurrage.     Here  the  defendants  did  not  bind  themselv* 
to  put  a  homeward  cargo  on  board,  but  they  stipulated  to  pi 
the  freight  at  all  events.     But  admitting  that  the  action  coul 
be  maintained  for  the  detention  in  the  nature  of  demurrag^^^> 
yet  there  is  no  evidence  from  which  a  promise  to  pay  can 
implied.     The  agreement  of  the  parties  was  reduced  to  writinj 
and  nothing  can  be  intended  beyond  the  written  contract, 
is  not  pretended  that  the  defendants  themselves  delayed  *b 
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/essel ;  but  merely  that  the  master,  at  the  request  of  the  con-     ALBANY. 
Bignee,  consented  to  stay  after  the  expiration  of  the  35  days.  ^u^ust^s^ 
It  was  a  request  with  which  the  master  might  comply  or  not,    Robertson 
as  suited  his  convenience.     His  consent  to  stay  was  a  mere 
voluntary  courtesy,  for  which  the  plaintiff  can  have  no  legal 
claim  on  the  defendants  for  a  compensation.     The  consignee 
or  agent  of  the  defendants  was  merely  authorized  to  procure  a 
return  cargo ;  he  had  no  power  to  bind  the  defendants  to  pay 
demurrage  #for  the  detention  of  the  vessel,  beyond  the  period       [*347  J 
fixed  by  the  contract.     As  to  the  case  put  of  a  carriage  ;  sup- 
pose the  case  to  be,  that  the  owner  of  the  carriage  agrees  to 
take  a  passenger  to   Philadelphia  for  a  certain  price,  and  on 
his  arrival  there,  consents  to  wait  for  him  to  return  at' the  same 
fare,  there  would  be  no  implied  contract  to  pay  the  owner  of 
the  carriage  for  staying. 

Colden,  in  reply.  The  case  of  Jamieson  v.  Laurie,  if  I 
understand  it,  is  precisely  in  point,  though  it  is  impossible  to 
say  what  was  the  form  of  action  in  that  case.  If  the  defend- 
ants cannot  recover  in  the  present  form  of  action,  they  are 
without  a  remedy.  Whether  this  was  a  general  ship  or  not, 
does  not  vary  the  plaintiff's  right.  It  is  enough  that  the  ves- 
sel has  been  detained  by  the  request  of  the  defendants  or  their 
agent.  There  is  nothing  extraordinary  in  this  action.  Like 
all  other  actions  on  implied,  assumpsits,  it  is  founded  on  the 
principle,  that  the  law  presumes  that  every  man  undertakes  to 
perform  what  reason  and  justice  require  of  him.  Demurrage 
is  the  payment  or  compensation  for  the  delay  of  a  ship,  by  the 
request  of  the  merchant.  This  is  also  a  suit  for  delay,  in  the 
nature  of  demurrage ;  and  the  only  difference  between  this 
case  and  that  of  a  charter-party  is,  that  the  rate  of  compen-  * 

sation,  or  demurrage,  has  not  been  fixed  by  the  contract ;  but 
the  defendants  are  not  the  less  liable  on  the  quantum  meruit, 
to  make  a  reasonable  compensation  to  the  plaintiff. 

Van  Nr«s,  J.  This  was  a  general  ship,  in  which  the  de- 
fendants haa  no  other  interest  than  what  they  derived  under 
he  special  contract.  The  plaintiff  engaged  to  carry  to  Suri- 
twm  certain  specified  articles,  and  to  bring  back  200  hogsheads 
of  molasses,  for  which  the  plaintiff  agreed  to  pay  2,600  dol- 
lars. The  contract  provides,  among  other  things,  that  the 
defendants  should  be  allowed  35  working  days  at  Surinam,  for 
discharging  the  outward  and  loading  the  homeward  cargo ; 
and  it  contains  this  further  stipulation,  Jthat  if  any  accident 
should  prevent  the  delivery  of  the  return  cargo,  (and  this  must 
mean  a  *delivery  of  it  within  the  35  days.)  the  defendants  [  *  <:Ao  ] 
should,  in  that  event,  be  liable  to  pay  1,300  dollars  for  the 
freight  of  the  goods  out.  When,  therefore,  the  return  cargo 
was  not  ready  to  be  put  on  board,  within  the  35  days,  the 
mastei  was  no  longer  bound  to  wait  for  it ;  but  from  that 
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ALBANY,     moment  the  contract  terminated,  to  all  intents  and  purposes 
August,  1808.   an(]  kotn  parties  were  absolved  from  all  future  liability  unde. 

Robertson    it.     No  provision  was  made,  however,  for  any  compensation 
n    v-  for  the  detention  of  the  ship,  in  case  the  200  hogsheads  of 

molasses  should  not  be  put  on  board  within  the  35  da)  s.  In 
charter-parties,  there  frequently  is  a  stipulation  that  the  ship 
shall,  if  required,  wait  a  further  time  to  unload  and  reload,  for 
which  the  merchant  covenants  to  pay  a  certain  daily  sum  for 
demurrage.  There  is  no  stipulation  of  that  kind  in  the  pres- 
ent instance,  and  I  cannot  perceive  any  thing  in  the  case 
from  which  a  promise  to  pay  for  the  detention  of  the  ship 
ought  to  be  implied.  No  obligation  ought  to  be  intended  be- 
yond those  which  are  imposed  by  the  written  contract. 

Carstairs,  the  consignee  of  the  cargo,  (but  who  had  nothing 
to  do  with  the  ship,)  had  no  authority  to  bind  the  defendants 
by  express  stipulation  to  pay  for  the  detention  of  the  ship. 
But  if  he  had  such  power,  there  is  no  evidence  that  he  did 
enter  into  such  a  stipulation.  The  master  says,  that  when  he 
urged  Carstairs  to  be  expeditious  in  providing  the  molasses, 
Carstairs  told  him  that  the  defendants  were  not  going  to  pay 
2,600  doHars,  and  not  have  their  full  cargo ;  and  that  if  he 
insisted  on  sailing,  Carstairs  said  he  would  turn  over  to  the 
defendants  the  43  hogsheads  of  molasses  which  had  been  put 
on  board  for  the  plaintiff.  It  is  evident,  from  these  expres- 
sions, that  Carstairs  had  no  intention  to  make  the  defendants 
liable  for  any  thing  beyond  the  terms  of  the  written  contract, 
of  which  he  had  a  copy  ;  and  it  is  fairly  to  be  inferred,  from  the 
master's  silence  as  to  any  extra  compensation  for  the  deten* 
tion  of  the  ship  during  the  whole  of  the  transaction,  that  he 
also  had  no  idea  that  his  owners  would  have  a  right  to  demand 
*  349  ]  it.  There  can  be  no  doubt  but  that  the  *master  waited  foi 
the  molasses,  with  no  other  view  than  to  secure  the  freight 
mentioned  in  the  written  agreement,  to  be  paid  for  the  home- 
ward cargo. 

I  cannot  conceive  upon  what  ground  the  authority  of  Car- 
stairs to  bind  the  defendants  to  pay  for  the  detention  of  the 
ship,  can  be  maintained.  An  express  authority  from  the  de- 
fendants is  not  pretended,  and  it  certainly  does  not  result  from 
his  being  consignee  of  the  goods.  He  was,  it  is  true,  to  fur- 
nish the  return  cargo,  but  this  could  give  him  no  power  over 
the  ship.  If  he  had  a  right  to  render  the  defendants  responsi- 
ble for  the  detention  of  the  ship  for  one  day,  he  might  for  a 
longer  period,  and  this  right  would  be  the  same,  whether  the 
defendants  had  5  or  .500  hogsheads  of  molasses.  In  this  way, 
Carstairs  might  have  subjected  the  defendants  to  the  payment 
of  a  sum,  amounting  to  double  or  treble  the  value  of  the  mo- 
lasses. And  cases  may  easily  be  conceived,  where  a  mere 
consignee  of  the  goods  (if  the  doctrine  contended  for  by  the 
plaintiff  should  be  recognized)  might  ruin  the  merchant.  The 
case  of  Jamieson  fy  Co.  v.  Laurie  differs  very  essentially  from 
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the  present.  L.  that  case,  there  was  evidently  a  letting  of  the 
whole  ship.  Jamieson  fy  Co.  are  said  to  have  sent  the  ship  to 
CronstaJt.  They  gave  the  captain  his  letter  of  instructions, 
and  they  consigned  the  ship  to  Atkyns  fy  Co.  From  these 
and  other  facts  in  that  case,  they  appear  to  have  had  the  exclu- 
sive management,  possession  and  direction  of  the  ship  during 
the  voyage.  Another  and  a  prominent  fact  in  that  case  is, 
that  the  ship  was  detained  by  Atkyns  fy  Co.,  who  were  the 
consignees  of  the  ship,  and  this  forms  also  a  striking  distinction 
between  the  two  cases. 

The  case  of  the  hiring  of  a  carriage,  put  in  the  argument, 
is  not  -analogous  to  the  one  now  under  consideration.  There, 
also,  is  a*  letting  of  the  whole  carriage,  the  custody  and  direc- 
tion of  which  is  parted  with  by  the  owner,  for  the  exclusive 
use  and  benefit  of  the  party  to  whom  it  is  let.  Nothing  is  to 
be  inferred  against  the  defendants  from  the  circumstance  of 
their  receiving  the  molasses  on  #the  return  of  the  ship.  They 
considered  themselves  bound  by  the  special  contract  to  pay, 
and  have,  therefore,  paid  the  2,600  dollars,  which  they  sup- 
posed was  the  extent  of  their  liability.  There  is  reason  to 
suspect  that  the  present  demand  on  the  part  of  the  plaintiff 
was  an  after-thought.  If  he  had  supposed  the  defendants 
were  responsible  for  it,  it  is  not  very  probable  that  he  would 
have  delivered  to  them  the  molasses,  until  this  demand,  as 
well  as  the  2,600  dollars,  was  paid. 

I  am  of  opinion,  therefore,  that  a  judgment  of  nonsuit  ought 
to  be  entered. 

Kent,  Ch.  J.,  and  Yates,  J.,  were  of  the  same  opinion. 

Spencer,  J.  From  the  facts  appearing  in  this  case,  it  is 
evident  that  Carstairs,  the  agent  of  the  defendants,  detained 
the  vessel  for  their  benefit,  from  the  3d  to  the  23d  day  of 
January ;  for  though  the  defendants'  portion  of  the  return  cargo 
was  on  board  on  the  18th  of  January,  the  master  and  crew 
[  *ere  employed  from  that  time  until  the  sailing  of  the  vessel, 
in  adjusting  the  cargo,  and  getting  ready  for  sea.  It  remains 
to  inquire,  whether  this  action  can  be  maintained  for  the  de- 
tention. 

The  general  principle  cannot  be  denied,  that  wherever  one 
person  does  an  act  beneficial  to  another,  at  his  request,  or  by 
ws  consent,  and  which  act  is  not  intended  to  be  gratuitous,  an 
action  of  assumpsit  will  lie  for  a  compensation  for  the  act  per- 
formed. It  was  strongly  urged,  on  the  argument,  that  de- 
murrage can  only  be  claimed,  where  there  has  been  a  charter- 
P&rty,  or  letting  to  hire  of  the  entire  ship,  and  then  as  a  matter 
°f  stipulation  by  way  of  penalty  ;  but  no  authority  was  pro- 
duced to  support  this  doctrine  ;  and  I  think  that  the  contrary 
te  established  in  the  case  of  Jamieson  v.  Laurie.  (Abbott, 
158-)    That  case  arose  in  Scotland,  and  was  decided  upon 
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ALBANY,  the  principles  of  the  English  law,  with  a  view  to  render  the 
Aug^rn^  jaw  Qf  Scotland,  in  that  respect,  conformable  to  the  law  of 
Robertson  England,  and  was  finally  decided  in  the  House  of  Lords.  *k 
Bethuns  ^at  case'  tnere  was  no  charter-party,  and  the  only  evidence 
F  *  *351  1  °^  *'ie  contract  was  a  letter  of  instructions  from  Jamieson  ty 
■•  *       Co.  to  the  master.     The  vessel  ought  to  have  sailed  on  the  1st 

of  September,  on  her  return  voyage ;  but  she  waited  for  the 
homeward  cargo  to  be  shipped  by  Jamieson  §•  Co.,  at  the  in- 
stance of  their  agent  in  St.  Peter sburgh,  until  the  28th  of 
October,  when  the  vessel  cleared  out.  But  it  is  said,  that 
Messrs.  Atkins,  E.  Rigeul  fy  Co.,  the  merchants  at  St. 
Petersburgh,  were  the  consignees  of  the  ship.  It  is  true,  that 
the  ship  was  addressed  to  them  by  Jamieson  fy  Co.,  who  were 
rendered  responsible,  not  because  the  merchants,  to  whom  the 
ship  was  addressed,  had  any  positive  control  over  the  ship, 
but  because  the  master  had  waited  at  the  request  of  the  agents 
and  correspondents  of  Jamieson  §•  Co.  It  was  admitted  on 
all  hands,  that  the  master  might  have  returned  empty,  or  have 
obtained  another  cargo,  after  the  1st  of  September;  and  the 
House  of  Lords  finally  decided  that  Jamieson  fy  Co.  should 
pay  the  usual  freight,  and  a  compensation  in  the  nature  of  de- 
murrage, from  the  1st  of  September,  until  the  vessel  cleared  out, 
and  was  ready  for  sea.  I  can  see  no  material  difference  be- 
tween that  case,  and  the  one  now  before  the  court.  They  both 
proceed  on  the  principle,  that  the  plaintiff  sustained  an  injury 
in  remaining  with  his  vessel,  waiting  for  the  defendants'  cargo, 
by  the  direction  or  means  of  their  agent,  and  that  the  party 
who  has  enjoyed  the  benefit  is  bound  to  make  compensation 
for  the  injury. 

The  form  of  action  appears  to  me  to  be  the  only  one  adapt- 
ed to  the  case,  and  I  know  of  no  other  which  would  so  well 
comprehend  the  plaintiff's  claim. 

Some  objection  was  made  to  the  admissibility  of  the  evidence, 
as  to  the  extent  of  the  injury  arising  from  the  detention.  It 
was  the  only  evidence  that  the  nature  of  the  case  admitted. 
The  demurrage  is  necessarily  made  up  of  various  items,  such 
as  the  wages  and  provisions  of  the  crew,  the  wear  and  tear  of 
[  *  352  ]  the  vessel,  and  loss  of  Employment  during  the  detention.  As 
there  can  be  no  accurate  estimate  on  the  subject,  it  is  proper 
to  receive  the  opinions  of  persons  conversant  in  such  matters, 
and  acquainted  with  the  nature  of  the  trade. 

1  am  of  opinion,  therefore,  that  the  plaintiff  ought  to  have 
judgment. 

Thompson,  J.,  not  having  heard  the  argument  in  the  cause, 
gave  no  opinion. 

Judgment  of  nonsuit 
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ALBANY, 

August,  1808. 

Ieade  and  Jephson  against  The  Commercial  Insur-      reade 

ance  Company.  commercial 

Ins.  Company 

THIS  was  an  action  on  a  policy  of  insurance,  on  the  ship  where  a  vessel 
Frances  Ann,  on  a  voyage  from  New-York  to  Bourdeaux,  and  was  _y  ins"re<* 

\s.-KT1Tl  from  New"  York 

jack  to   Mew- York.  to    Bourdeaux, 

The  cause  was  tried  at  the  New-York  sittings,  the  12th  of  and had French 
December,  1807,  before  Mr.  Justice  Spencer.  board^aud  the 

The  vessel  sailed  from  New- York  through  the  Long-Island  owners  instruct- 
Sound.  The  master  testified  that  he  was  instructed  by  his  to  go  to  sea. 
owners  to  take  that  course,  in  order  to  avoid  the  chance  of  «rou5h'  ih< 
detention  or  delay  by  British  ships  of  war,  two  or  three  of  to  avoid  th/ 
which  were  then  cruising  oft'  Sandy-Hook.  There  was  no  par-  J  h™M  i/^dJJJ 
ticular  or  unnecessary  delay  during  the  passage  through  the  ish  °  cruisers, 
Sound.  The  vessel  sailed  the  7  th  of  September,  1807,  and  had  Jg^  ^d  }}[J 
on  board  a  number  of  Frenchmen,  as  passengers,  some  of  whom  master  went 
were  sent  home  on  *account  of  the  French  government,  and  [  *  353  J 
part  of  the  cargo  consisted  of  colonial  produce.  through       the 

There  are  two  passages  to  the  sea  from  the  port  of  New-York,  ^o^gthrou^h 
One  of  them  is  through  the  Sound,  which  separates  Long  Island  the  Narrows,  to 
from  the  main  land ;  the  other  is  through  the  Narrows  to  bfhfmot^^l 
Sandy-Hook.  The  latter  is  the  most  usual  and  convenient  and  least  dan- 
passage  for  vessels  bound  to  sea.'  Homeward  bound  vessels  w^nd^m'to 
often  come  in  through  the  Sound,  but  that  depends  on  the  state  be  a  deviation, 
of  the  weather,  and  the  part  of  the  coast  first  made.  Outward  insured S8e  from 
bound  vessels  frequently  go  to  sea  through  the  Sound;  and  New-York  to 
there  are  regular  Sound  pilots.  It  did  not  appear  that  leave  ^n"[gnedf  wilh 
was  ever  asked,  or  thought  necessary  to  be  obtained  from  the  a  part  of  the 
insurers,  to  go  through  the  Sound.  Several  witnesses  testified,  S^^0  own"* 
that  under  the  circumstances,  it  was  prudent  for  the  Frances  ">  a  person  at 
Ann  to  go  through  the  Sound,  as  one  or  more  British  frigates  wn^m th" owner 
were  at  that  time  off,  the  Hook,  and  her  having  French  passSn-  had  drawn  i>ii!s 
gers  and  colonial  produce  on  board  would  have  rendered  her  amount  e0f  t£o 
"lore  liable  to  detention.  g°?ds        and 

The  ship  having  suffered  considerable  damage  during  her  mafter'  applied 
voyage,  it  became  necessary  to  repair  her  at  Bourdeaux.  to  the  consignee 

The  ship  was  consigned  by  the  plaintiffs  to  P.  Coudere,  jun.,  make^cnece* 
a  merchant  in  Bourdeaux,  from  whose  deposition  it  appeared,  sary  repairs,  to 
that  he  acted  as  the  consignee  of  the  ship  at  that  place :  that  sefto^eturn^to 
he  paid  for  the  repairs  in  cash,  and  with  his  own  funds,  and  New-York,  and 
took  a  bottomry  bond  on  the  ship  from  the  captain,  at  his  own  ad^anced^he 
Tisk,  at  25  per  cent,  marine  interest ;  that  he  received  the  freight  monev'  and 
*t  Bourdeaux,  but  received  it  on  account  of  a  Mr.  B.x>usillot,  who  ^/a  for0^ 
"ad  drawn  on  him  for  more  than  the  amount;  and  the  value  anJ2untu II wa' 
°f  the  cargo  belonging  to  the  plaintiffs  was  absorbed  by  their  Usurers,  binder 

the         circum- 
stances  of  the 

****»  were  not  bound  to  pay  the  bottomry  bond,  but  only  for  the  repairs.     A  master  of  a  ship  may,  in  ~. 

**>*of  necessity,  bona  Jide,  bottomry  the  ship,  at  the  port  of  destination,  as  well  as  at  any  other  foreign  por. 
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August,  18C8.    r      *u    •  * 

^^^^J,  for  their  account. 

Reads  The  master  of  the  vessel  testified,  that  he  had  no  funds  to 

Commercial  defray  the  expense  of  repairs,  nor  did  he  know  of  any  person 

[ns.  Company,  at  Bourdeaux,  who  had  funds  or  effects  of  the  plaintiffs ;  that 

[  #  354  ]       the  repairs  were  all  paid  for  by  #  Coudere.     The  master  applied 

to  no  other  person,  and  was  directed  to  Coudere  by  the  plain- 

.   tiffs.     When   the  repairs  had  commenced,  Coudere   informed 

the  master,  that  he  had  no  funds,  and  that  the  master  must 

secure  him  by  bills  drawn  on  the  plaintiffs,  or  by  a  bottomi, 

bond,  to  which  the  master  agreed.     When  the  repairs  were 

completed,  Coudere  demanded  a  bottomry  bond  as  his  security, 

which  the  master  accordingly  gave.     The  ship  was  repaired  on 

the  credit,  and  at  the  sole  expense  of  Coudere,  and  the  master 

incurred  no  personal  responsibility  whatever,  except  what  arose 

from  his  execution  of  the  bottomry  bond. 

On  the  return  of  the  ship  to  New-  York,  the  defendants  were 
requested  to  take  up  the  bottomry  bond,  and  on  their  refusal, 
the  ship  was  libelled  in  the  District  Court  of  the  United  States, 
and  the  amount  recovered,  which  was  paid  by  the  plaintiffs,  to 
prevent  a  sale  of  the  ship. 

A  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opinion 
of  the  court  on  the  following  questions : — 

1.  Whether  there  was  a  deviation. 

2.  Whether  the  defendants  were  liable  for  the  marine  inter  es* 
on  the  bottomry  bond  given  for  the  expenses  of  repairs  at 
Bourdeaux. 

It  was  agreed,  that  the  amount  of  the  sum  to  be  paid,  under 
the  opinion  of  the  court,  should  be  adjusted  by  three  persons, 
who  were  named  in  the  case. 

Hopkins,  for  the  plaintiffs.  1.  All  the  witnesses  agree,  that 
going  through  the  Sound,  instead  of  the  Narrows,  was,  under 
the  circumstances  of  the  case,  prudent  and  justifiable.  JEmer- 
igon  (vol.  2.  p.  58,  59,  60.)  mentions  the  case  of  the  Ben- 
jamin, insured  from  St.  Domingo  to  France.  This  vessel,  with 
several  others,  in  order  to  avoid  the  English  cruisers,  went 
through  the  Straits  of  Bahama,  instead  of  taking  the  usual 
route,  and  was  afterwards  captured.  On  an  appeal,  the  Court  of 
Cassation,  at  Paris,  held,  that  the  insurers  were  bound  to  pay 
for  a  total  loss.  The  same  author  is  of  opinion,  that  going  out 
of  the  usual  route,  in  order  to  avoid  the  payment  of  an  oppres- 
[*355J  sive  or  illegal  *toll,  is  justifiable,  and  does^not  amount  to  a 
deviation,  (a)  And  Marshall  says,  that  to  avoid  an  enemy,  is 
a  cause  of  excusable  deviation.     (Marsh.  412.) 

(a)  Roccus  is  also  of  opinion,  that  the  insured  may  deviate,  from  a  necessary  and  just 
cause  }  as,  for  example,  to  avoid  a  storm,  or  an  enemy.     "  Si  iter  mutaverit  ex  aUquJ 
jusia,  et  necessaria  causa,  puta,  ex  causa  refectionis,  ret  ad  eritandatn  mains  Umpestaten. 
vel  ne  incideret  in  hostes  ;  siquidem  in  istis  casihus,  mutato  itinere,  tenetur  assecurator* 
De  Assec.  N.  5&,  93.    So*  al«n  Pathier,  Trait,  des  Ass.  n.  51. 
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2.  The  vessel  arrived  at  Bourdeaux,  in  so  shattered  a  condi-  ALBANY, 

Hon,  that   repairs   were  necessary.     The   plaintiffs  were  not  ^^|>J^^ 

bound  to  have  funds  sufficient  to  defray  the  expense  of  repairs.  Reade 

If  they  had  no  funds  there,  the  master  was  justifiable  in  taking  „„v*       , 

/»  1  .  ill  v/OMMJEHCl  t.Tj 

up  money  tor  that  purpose,  on  bottomry;  and  the  bottomry  i»s.Co3»pakt 
bond  becomes  the  measure  of  damages  for  which  the  insurers 
are  liable.     I  rely  on  the  case  of  Dacosta  v.  Neivnham,  (2  Term 
Jtepf  407.)  as  containing  the  established  doctrine  on  this  sub- 
ject, and  as  applicable  to  the  present  case. 

Wells,  contra.  1.  It  is  agreed  that  the  passage  through  the 
Narrows,  and  by  the  way  of  Sandy- Hook,  is  the  most  usual 
and  customary  route  for  vessels  proceeding  from  the  port  of 
New-York,  Going  through  the  Sound,  therefore,  amounts  to 
a  deviation,  unless  excused  by  imperious  circumstances.  It 
is  well  known,  that  the  danger  of  navigation  through  the 
Sound  is  much  greater  than  through  the  Narrows.  Admitting 
that  there  was  a  danger  of  detention  or  capture  by  British 
cruisers  off  the  Hook,  there  was  also,  on  the  other  hand,  the 
greater  danger  of  the  navigation  through  the  Sound.  There 
was,  then,  a  case  for  deliberation  and  the  exercise  of  judgment,  as 
to  a  choice  of  the  route.  In  ordinary  cases,  where  two  routes 
occur,  the  master  must  decide,  according  to  his  best  skill  and 
discretion,  which  of  them  to  take.  The  insurers  are  entitled 
to  the  benefit  of  a  free  exercise  of  the  master's  judgment,  whose 
opinion  ought  not  to  be  controlled  by  the  owners  of  the  ves- 
sel If  the  insured  undertake  to  ^prescribe  to  the  master  which  f  *  356  J 
course  he  is  to  take,  the  insurers  are  discharged,  in  case  of  a 
loss  happening  on  the  route  prescribed.  (Marsh.  407.  Middle- 
wood  v.  B lakes,  7  Term  Rtp.  162.)  Here  the  plaintiffs,  with- 
out consulting  the  defendants,  instructed  the  master  to  go 
through  the  Sound.  As  the  insurers  were  on  the  spot,  their 
consent  ought  to  have  been  obtained. 

2.  I  contend  that  the  master,  in  this  case,  had  no  authority 
to  bottomry  the  vessel ;  and  if  so,  the  defendants  are  liable  for 
'no  more  than  the  amount  of  necessary  repairs.  The  power  of 
the  master  to  borrow  money  on  bottomry,  arises  out  of  the  ne- 
cessity of  the  case,  and  is  limited  by  fixed  bounds.  (Abbott,  112.) 
It  is  essential  to  the  exercise  of  this  power,  that  no  other  means 
°f  supplying  the  wants  of  the  ship  exist ;  and  that  it  is  neces- 
sary to  the  safety  of  the  ship,  and  the  prosecution  of  the  voy- 
age. This  power  cannot  be  exercised  in  the  place  where  the 
owners  reside,  nor  where  the  owners  have  funds  provided,  or 
have  agents  or  consignees  who  are  bound  to.  furnish  the  requi 
■He  funds  on  the  credit  of  the  owners.  (Peters* s  Admiralty  De- 
titions,  p.  302,  303.)  In  the  present  case,  the  vessel  was  not 
forced  by  necessity  into  an  intermediate  port,  but  arrived  at 
W  place  of  destination,  where  the  plaintiffs  had  a  regular  con- 
signee or  agent.  The  master  had  goods  on  board  belonging 
t°the  plaintiffs,  and  for  which  he  was  entitled  to  receive  freight. 
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Albany,     The  freight  money  was  the  proper  fund  out  of  which  to  defray  th 
August.  1808.   eXpense  0f  repairs.     The  master  does  not  state,  that  he  mad 


Reade       any  attempt  to   procure  money  in   any  other  way.      Coudtn 
^      v-  required  bills  on  the  plaintiffs,  or  a  bottomry.     The  master       -. 

Ih s. Compaq.-,  having  his  option,  ought  to  have  drawn  bills  on  the  owners 
rather  than  to  subject  them  to  the  payment  of  a  high  marine 
interest.  Again,  the  money  must  be  advanced  on  the  faith  of 
the  ship,  but  the  consignee  advanced  the  money  before  the 
master  had  decided  to  give  a  bottomry.      Coudere  appears  as 


=1 


regular  consignee  of  the  vessel  and  of  the  goods  of  the  plain 
tiffs,  who  possessed  a  credit  with  him.  He  ought  not,  then 
to  have  exacted  the  same  security  as  a  stranger.  It  would  be 
dangerous  to  allow  a  consignee  to  take  bottomry  bonds,  i 
[  *  357  ]  such  a  #case,  as  a  collusion  between  him  and  the  master,  fo 
the  purpose  of  exacting  from  the  owner  a  heavy  premium  fo 
advances,  would  be  so  easy.  The  necessity  of  the  case  ough 
to  be  strong  and  manifest ;  it  ought  to  appear  that  the  last  an 
only  resource  of  the  master  for  the  safety  of  the  ship,  and  th 
completion  of  the  voyage,  was  to  resort  to  this  species  of  loan  — 

3.  Admitting,  however,  that  the  master  had  a  right  to  bot — ■ 
tomry  the  vessel  at  her  port  of  destination,  yet  it  does  not  fol — 
lowr  that  the  insurer  is  liable  for  the  marine  Interest.     Lendin 
money  on  bottomry  resembles  the  contract  of  insurance ;  i 
each,  a  'premium  is  received,  calculated  upon  the  nature  an 
length  of  the  voyage,  the  risk  of  which  is  run  by  the  insurer  i 
the  one  case,  and  the  lender  in  the  other.     As  the  insurer  de 
rives  no  benefit  from  the  loan,  he  ought  not  to  be  obliged  t 
pay  the  premium.     Ordinary  interest  is  never,  in  fact,  charge 
on  the  amount  of  disbursements  for  repairs,  for  which  the  ia — 
surer  is  liable  ;  a  fortiori,  he  ought  not  to  be  held  to  pay  mcr— 
rine  interest.     The  insurers  on  this  policy  undertake  to  pay  i 
30  days  after  proof  of  the  loss  ;  and  until  the  accounts  of  th 
repairs  are  produced,  there  can  be   no  proof  of  loss ;  and   th0 
contract  of  indemnity  does  not  extend  further  than  the  repairs* 

The  case  of  Dacosta  v.  Newnham  is  different  from  the  on^ 
before  the  court.  There  the  insured,  on  advice  of  the  accident  9 
offered  to  abandon,  and  the  insurer  insisted  upon  the  vessels 
being  repaired.  The  insured  acted  under  the  orders  of  th& 
insurer,  and  a  bottomry  bond  having  been  given  for  the  repairs  9 
which  they  refused  to  pay,  they  were  held  liable  for  all  th^ 
consequences  of  their  refusal.  The  plaintiff  had  an  undoubted 
right  to  abandon  for  a  total  loss,  and  the  question  whether  th^ 
defendant  was  bound  to  pay  marine  interest,  did  not  arise.  The? 
case  was  decided  on  a  different  principle. 

Hopkins,  in  reply.     The  insured,  on  his  contract  of  indem-~ 

nity,  is  bound  for  all  the  loss  and  injury  arising  from  any  of  thc^ 

[  #  358  ]       perils  mentioned  in  the  policy,  and  for  every  #necessary  repaid 

during  the  voyage.     If  the  master  acted  bona  fide  in  giving  th^ 

bottomry  bond,  and  there  was  no  other  mode  of  raising  th<^ 
o-ro 
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money  to  make  the  necessary  repairs,  the  defendants  ought  to    alban*  , 
pay  the  amount  of  the  bond  ;  it  is  a  direct  consequence  of  the  ^s^J^^ 
necessity  of  repairs  occasioned  by  the  perils  of  the  sea.     It  is       Reade 
usual  to  advance  the  money  first,  and  take  the  security  afterwards.    _      v; 
™he  consignee  had  a  right  to  insist  on  the  security  upon   the  Ins. Company 
vessel,  without  trusting  to  the  personal  responsibility  of  the 
owners.     If  a  total  loss  has  been  prevented  by  making  the  re- 
pairs, the  defendants  have  been  benefited,  and  ought  to  pay 
the  principal  and  interest  of  the  bond. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.    There  are 
♦  vro  questions  in  this  cause  : — 

1.  Was  the  going  to  sea  through  the  Sound,  under  the  cir- 
cumstances of  this  case,  a  deviation  ?     And, 

2.  Are  the  defendants  liable  for  the  marine  interest  on  the  i 
oney  borrowed  on  bottomry  at  Bourdeaux  ?  k. 
There  are  two  passages  to  sea  from  the  port  of  New-  York ;      \. 

w\e  by  the  Sound,  and  the  other  by  the  Narrows.  The  former  has      * 
late  years  been  frequently  pursued,  but  the  latter  is  used  in 
r  the  greater  number  of  cases,  and  is  the  most  usual  and 
binary  course  for  vessels,  sailing  from  the  port  of  New-  York 
a  foreign  voyage. 
In  every  contract  of  marine  insurance,  there  is  an  implied 
<^c>ndition  on  the  part  of  the  insured,  that  the  ship  shall  proceed 
c^ri  her  voyage  to  her  destined  port,  in  the  shortest,  safest  and 
f*>t)st  usual  course.     If  this  be  not  done,  and  the  ship,  without 
J  **  st  and  reasonable  cause,  leaves  the  regular  and  customary 
t-fc-^ick,  it  is  a  deviation,  and  from  that  time  the  policy  is  at  an     * 
^5*d,  and  the  insurer  is  discharged  from  all  subsequent  respon- 
sibility. 

If  there  were  no  evidence  in  this  case  to  justify  the  departure 
the  ship  from  the  most  usual  and  ordinary  course,  we  are 
lr*clined  to  think  that  here  would  have  been  a  deviation;  but 
^nder  all  circumstances,  we  consider  that  there  *was  a  just  f*359j 
^-**d  reasonable  ground  for  such  departure,  though  there  may 
^othave  been  an  absolute  necessity  for  it. 

The  ship  was  bound  to  a  French  port,  having  a  number  of 
rench  passengers  on  board,  some  of  whom  were  sent  home 
^r*  account  of  the  French  government,  and  part  of  her   cargo 
^as  colonial  produce.     At  the  time  she  sailed,  the   Cleopatra,      j 
^nd  other  British  ships,  were  off  Sandy-Hook,  who  captured 
several  American  ships,  and  there  was  considerable   appre- 
hension on  this  subject  among  the  merchants.     Under  these 
circumstances,  the  owners  were  justifiable  in  instructing  the 
captain  to  go  by  the  way  of  the  Sound,  and  there  was  no  occasion 
to  apply  to  the  underwriters  for  their  consent  to  a  measure  so 
obviously  the  dictate  of  prudence,  and  for  the  benefit  of  all 
soncerned.     It  is  no  deviation  to  go  out  of  the  ordinary  track 
10  avoid  danger.  (Marshall,  408.)     That  in  this  case,  there 
**•'  danger,  not  only  of  detention,  hut  even  of  capture  and 
Vol.  III.  35  SVfc 
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• 

Albany,     condemnation,  cannot  reasonably  be  doubted.     To  avoid  this 

^s^J^^  danger,  it  was  a  prudent  exercise  of  the  discretion  resting  with 

RfcADE       the  owners,  to  direct  the  master  to  leave  the  customary  passage 

Commer  i  to  ^ie  sea'  anc*  to  Pursue  another,  not  new  and  unexplored, 
his.  Company  but  occasionally  used,  and  in  which  there  were  regular  pilots. 
The  owners,  in  giving  these  instructions,  could  have  no  sinister 
views,  and  it  is  not  pretended  but  that  they  acted  with  the 
most  perfect  good  faith,  for  the  benefit  of  all  parties  interested, 
and  with  the  sole  view  to  conduct  the  ship  and  cargo  by  the 
safest  course  to  her  port  of  destination. 

It  has  been  said,  that  in  cases  where  a  departure  from  the 
usual  course  is  excusable,  for  reasons  growing  out  of  tfie 
circumstances  existing  at  the  time,  the  insured  have  a  right 
to  the  opinion  of  the  master,  and  to  the  uncontrolled  exercise 
of  his  discretion.  This  is  true  to  a  certain  extent:  As,  where 
the  voyage  has  been  commenced,  and  when  the  circumstances 
which  render  such  a  departure  expedient,  are  unknown  to  the 
[  *  360  ]  owners,  and  when,  consequently, ,#they  could  not  form  so  correct 
an  opinion  as  the  master.  Such  was  the  case  of  Middlewood 
v.  Bldkes,  (7  Term  Rep.  1 62.)  But  when  the  departure  takes 
place,  as  in  the  present  case,  where  the  owner  is  on  the  spot, 
and  well  acquainted  with  all  the  circumstances,  and,  in  all 
probability,  most  competent  to  judge  of  'their  urgency  and 
weight,  there  can  be  no  use,  neither  is  there  any  reason  or 
necessity  for  consulting  the  master,  or  leaving  the  course  to  be 
pursued  to  his  discretion. 

Whether  the  defendants  are  liable  for  the  marine  interest  or 
not,  for  the  money  borrowed  by  the  master  at  Bourdeaitx,  is 
the  next  question ;  and  in  the  consideration  of  which,  it  is 
taken  for  granted,  thet  the  repairs  of  the  vessel  were  rendered 
necessary  by  the  injuries  she  had  sustained  in  the  course  of  her 
voyage,  by  the  perils  within  the  policy,  and  for  which,  conse- 
quently, the  insured  are  liable. 

The  general  power  of  the  master  to  hypothecate  the  ship 
abroad,  for  the  purpose  of  raising  money  necessary  for  com- 
pleting the  voyage,  is  not  questioned,  but  it  is  objected  in  this 
case,  that  such  right  does  not  exist  at  the  port  of  destination ; 
that  there  was  no  necessity  for  resorting  to  this  mode  of  raising 
money ;  and  that,  at  all  events,  admitting  the  right  of  the 
master  in  this  case,  still  it  was  not  so  exercised  as  to  subject 
the  insurers  to  the  payment  of  the  marine  interest. 

The  only  limitation  of  the  master's  right  to  hypothecate  the 
ship,  in  case  of  necessity,  is,  that  it  shall  be  exercised  abroad, 
and  not  in  the  place  where  the  owners  reside.  The  reasons 
from  which  the  origin  of  this  right  is  deduced,  seem  to  apply 
with  as  much  force  to  the  case  where  the  necessity  for  ex- 
ercising it  arises  at  the  port  of  destination,  as  at  any  other  port 
into  which  the  vessel  may  have  been  driven  in  distress.  The 
only  difference  between  the  two  cases  is,  that  in  the  one,  the 
necessity  which  justifies  the  exercise  of  the  right,  is  mow 
274 
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palpable  and  manifest  than  in  the  other.     Freight  is,  frequently     Albany. 
made  *payable,  and  the  insured  commonly  have  a  correspond-    Mj^^w*- 
ent  and  credit  at  the  port  of  destination,  and  while  the  cap-       Reade 
tain  can  find  resources  from  either  of  these,  he  would  not  have   ~      v- 
a  right  to  pledge  the  ship.     But  it  does  not  follow,  from  thence,  i*s!  Company. 
that  if  the  master  does  not  receive  freight,  and  cannot  borrow       [  #  361  I 
money  upon  the  credit  of  the  insured,  that  he  may  not  pledge 
the  ship.     The  only  and  important  inquiry  must  necessarily 
be,  were  the  exigencies  of  the  case  such  as  to  render  a  pledge 
of  the  ship  indispensable,  and  that  being  granted,  the  right 
results,  of  course,  wheresoever  the  vessel  may  then  be.     Sup- 
pose, in  the  case  of  an  insurance  out  and  home,  and  the  injury 
to  the  vessel  happens  at  the  port  of  delivery,  or  at  sea,  when 
the  port  of  delivery  is  the  nearest  port  into  which  the  vessel 
can  put,  and  that  the  freight  is  not  payable  until  the  ship's 
return,  and   the   master  is  unable  to  procure  money  for   the 
necessary  repairs,  to  enable  him  to  complete  the  voyage  in  any 
other  way  than  upon  bottomry,  what  is  he  to  do  ?     One  of 
two  things ;  he  must  either  pledge  the  ship,  or  give  up  the 
voyage.     By  doing  the  one,  he  may,  at  a  trifling  loss  to  the 
underwriter,  repair   the   ship   and   perform   the  voyage ;    by 
doing  the  other,  the  underwriter  may  be  subjected  to  a  total 
loss. 

Abbott,  Marshall  and  Park  recognize  the  master's  right  to 
borrow  money  on  bottomry  in  a  foreign  country,  whenever  it  is 
essential  to  the  safety  of  the  ship  and  the  success  of  the  voyage : 
and  the  term  "  foreign  country"  is  used  in  contradiction*  to  the; 
place  of  the  owner's  residence.  (Marsh,  on  Inswr*  638.  Park 
on  Insur.  413,  414.  Abbott  on  Shipping,  118.)  So  also  are 
the  laws  of  the  Hanse  Towns,  (art.  3.)  and  of  Wisibuy+fat.  43.) 
See  also  the  Marine  Ordinance  of  France,  (art.  17.  and  19. 
book  2.  tit.  1.)  Upon  principle,  therefore,  as  well  a*  authority, 
we  are  satisfied,  that  in  cases  of  necessity,  and  when  the  mas- 
ter cannot  otherwise  procure  the  money,  he  may  borrow  it  on 
bottomry,  and  hypothecate  the  vessel  for  the  repayment  of  it, 
as  well  at  the  port  of  destination,  as  at  any  other  foreign  port 

#But  there  are  circumstances  in  the  present  case,  which       [  *  362  J 
ought  to  induce  the  court  to  lean  against  rendering  the  insurers 
liable  for  the  marine  interest. 

The  bottomry  bond  was  given  to  the  consignee  of  the  ship, 
and  of  the  plaintiffs'  part  of  the  cargo.  The  consignee  was  the 
person  to  whom  the  master  alone  applied,  and  upon  whom  he 
relied,  as  he  says,  for  every  thing ;  and  there  is  every  reason  to 
believe,  that  the  necessity  of  repairs  and  of  money  for  that 
purpose,  was  made  known  to  the  consignee  upon  the  arrival  oi 
the  ship.  Notwithstanding  this,  he  diverted  the  funds  in  his 
hands  to  other  objects,  and  advanced  his  own  money  at  an  in- 
terest of  25  per  cent. 

To  render  the  insurer  liable  for  marine  interest^  it  ought  evi- 
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Albany,     dently  and  clearly  to  appear,  that  there  were  no  other  means 
's^!^}^^  of  raising  money  than  by  a  bottomry  bond. 
JJennett  The  conduct  of  the  consignee  is  not  free  from  all  suspicion. 

Irwin  ^  tne  master  na(^  pressed  him  to  make  the  advances  for  bills 
upon  the  plaintiff,  he  might  have  agreed  to  accept  them.  It 
does  not  appear,  neither  can  it  be  fairly  inferred  from  the  evi- 
dence, that  the  master  ever  attempted  to  obtain  the  money  on 
the  credit  of  the  owners ;  but,  on  the  contrary,  it  appears  that 
he  at  once  agreed,  either  to  give  the  bills  or  the  bottomry  bond ; 
and  it  is  even  doubtful  whether  the  master  had  not  himself  the 
election  to  give  the  one  or  the  other.  The  consignee  did  not 
advance  the  money  exclusively  on  the  engagement  to  give  a 
bottomry.  It  was  the  duty  of  the  master  to  have  exhausted  all 
other  means  of  raising  the  money,  before  he  could  legally  sub- 
ject the  insurer  to  the  payment  of  an  extravagant  marine  in- 
terest. He  did  not  do  so,  and  it  is  questionable,  whether  this 
bond  was  valid,  even  as  against  the  owners  ;  but  we  are  clear- 
ly of  opinion,  that  the  insurers  cannot  be  affected  by  it. 

The  opiiwon  of  the  court,  therefore,  is,  that  the  marine  in- 
[#363  ]       terest  must  be  deducted  from  the  amount  of  the  verdict,  #and 
that  the  plaintiffs  must  have  judgment  for  the  residue  only. 

* 

Thompson,  J.,  not  having  heard  the  argument  in  the  cause, 
gave  no  opinion. 

Judgment  for  the  plaintiffs. 


Bennett  and  Wife,  Administrators  of  Vance,  against 

Irwin. 

fn  an  action  of  THIS  was  an  action  of  covenant.  The  declaration  set  forth 
brlach^of^  a  deed-poll,  made  the  26th  January,  1797,  whereby  the  de- 
covenant  of  fendant,  in  consideration  of  1,408  dollars,  conveyed  a  certain 
eked"'  the' d«£  'ot  of  land  to  the  intestate,  and  covenanted,  that  he  was  well 
fendant  plead-  seised  in  fee,  and  had  good  right  to  convey,  &c,  and  assigned 
5fe  piaintiirf  a?  f°r  breach,  that  the  defendant  was  not  seised,  &c. 
ter  the  deed  to  The  defendant  pleaded  six  pleas. 
ilSon'iJTaw       1-  That  the  intestate,  on  the  30th  October ,  1797,  by  deed 

dollars,       sold. 
released      and 

quitclaimed  all  his  right  and  title  in  the  land,  to  the  defendant,"  &c.      2.  "  That  before  the   plaintif 
had  sustained  any  damage  by  a  breach  of  the  covenants  in  the  deed   to  him,  he  sold,  released  an- 
quitclaimed  all  his  right,  title  and  interest  in  the  land,  lo  the  defendant."      3.  "  That  in  considerate 
©f  1,000  dollars  paid  to  him,  the  plaintiff  agreed  to  give  up  the  deed  to  the  defendant."    The  defendan 
demurred  to  the  1st  and  3d  pleas,  and  replied  to  the  2d  plea,  that  the  plaintiff  had  sustained  damage. 
Defore  the  release,  by  reason  of  the  breach  of  the  covenant  of  seisin,  to  wit,  by  paying  to  the  defendan 
1  408  dollars  for  the  land,  when  the  defendant  was  notrin  fact,  seised,  &c,  and  tendered  an  issue  thereon, 
to  which  replication  there  was  a  special  demurrer:  It  was  held,  that  the  subsequent  reconveyance  of  the 
laud,  by  the  plaintiff,  to  the  defendant,  was  not  a  release  or  extinguishment  of  the  covenants  in  the  defend- 
ant's deed ;  {a)  that  the  1st  and  3d  pleas  were  bad,  and  though  the  replication  to  the  2d  plea  was  bad,  yet 
as  the  2d  plea  was  also  bad,  the  plaintiff  was  entitled  to  jHgroen'  on  the  demurrer. 

(a)  See  Jackson  v.  AT  Cracker^  H  Johns.  199. 
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poll,  in  consideration  of  1,CG0  dollars,  sold,  released  and  quit- 
claimed to  the  defendant,  all  the  intestate's  right,  title  and  in- 
terest in  the  said  lot,  free  and  clear  from  the  intestate,  his  heirs 
and  assigns,  &c,  and  concluded  with  a  verification. 

2.  That  after  the  covenants,  mentioned  in  the  plaintiff's  dec- 
laration, and  before  the  intestate  had  sustained  any  damage,  by 
reason  of  any  breach  thereof,  the  intestate,  by  his  deed,  in  con- 
sideration of  1,000  dollars,  dated  the  *30th  October,  1797,  bar- 
gained, sold,  released  and  quitclaimed  all  his  right,  title  and 
interest,  &c.  in  the  premises  to  the  defendant,  &c,  with  a 
verification,  &c. 

3,  4,  5.  Payment,  on  the  30th  October,  1797,  by  the  de- 
fendant, of  1,000  dollars,  to  the  intestate,  who  accepted  the 
same  in  full  satisfaction  and  discharge  of  all  damages,  &c. 

6.  That  in  consideration  of  1,000  dollars  paid  to  the  intes- 
tate, he  agreed  to  give  up  and  deliver  to  the  defendant,  as  his 
property,  and  for  his  use,  the  said  deed-poll,  and  that  he  gave 
to  the  defendant  an  order  in  writing  on  his  wife,  to  that  effect. 

To  the  1st  and  6th  pleas,  there  was  a  general  demurrer  and 
joinder.     The  plaintiff  took  issue  on  the  3d,  4th  and  5th  pleas. 

To  the  second  plea,  the  plaintiff  replied,  that  before  the  deed 
poll  in  that  plea  mentioned  was  executed,  the  intestate  had 
sustained  damages  by  reason  of  the  breaches  assigned,  to  4,000 
dollars,  to  wit,  by  paying  to  the  defendant  the  said  sum  of 
1^408  dollars,  when  in  fact  the  defendant  was  not  at  that 
time  seised,  nor  had  power  to  sell,  (fee,  and  concluded  to  the 
country. 

To  this  replication  there  was  a  special  demurrer,  and  the 
plaintiff  assigned  for  causes  of  demurrer, 

1 .  That  the  replication  is  not  an  answer  to  the  whole  plea. 

2.  Because  it  is  argumentative,  states  no  new  matter,  and 
puts  at  issue  a  mere  conclusion  of  law. 

3.  Because  it  concludes  to  the  country,  and  not  with  a  veri- 
fication, &c. 

The  cause  was  submitted  to  the  court  without  argument. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  The  first 
and  only  important  question  in  this  case  is,  whether  the  first 
plea  is  a  good  plea  in  bar.  The  defendant,  by  setting  up  a  re- 
conveyance to  him  by  the  intestate,  of  the  lot  described  in  the 
deed  containing  the  covenants  upon  which  the  suit  is  brought, 
admits,  that  the  defendant  was  not  seised  of  the  land,  and 
that  he  had  no  power  to  sell,  and,  consequently,  that  he  had 
no  right  to  receive  the  consideration  paid  to  him.  But  he  con- 
tends, that  he  is  discharged  from  the  liability  resulting  from  nis 
covenants,  in  consequence  of  this  reconveyance. 

If  the  defendant  is  discharged,  it  must  be  because  the  recon- 
veyance of  the  land  operates  as  a  release,  or  as  an  extinguish- 
ment of  the  covenants  in  his  deed.  The  intestate  acquired  no 
title  to  the  land  which  the  defendant  pretended  to  convey  to 
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Albany,     him,  and  there  was,  therefore,  a  breach  of  the  covenants  of 

J^^^,  seisin,  the  moment  the  deed  was  executed,  and  the  intestate 

Bennett      was  entitled  to  recover  from  him  the  consideration  expressed 

Ikwin        *n  tne  deed.     This,  is  a  personal  covenant,  and  does  not  run 

with  the  land.       (2  Johnson,  J.      G reentry  and  others  v.  Tiil- 

cocks.) 

The  right  acquired  by  the  intestate  under  the  covenants  in 
the  deed,  are  unconnected  with,  and  independent  of  the  right 
to  the  land  ;  and  I  am  at  a  loss  to  understand  how  a  release 
of  the  intestate's  right  and  title  to  the  land,  when  he  had  no 
right  or  title  at  all,  can  be  made  to  operate  as  a  release  or 
extinguishment  of  the  covenants  of.seisin. 

The  transaction  is  plainly  this ;  the  defendant  sells  to  the 
intestate  a  lot  of  land  for  1 ,408  dollars,  and  covenants,  that  he 
has  a  good  and  perfect  title  to  it.  He,  afterwards,  for  reasons 
which  do  not  appear,  takes  a  quitclaim  from  the  intestate  for 
the  same  lot,  for  which  he  thought  proper  to  pay  1,000  dollars. 
It  is,  afterwards,  discovered  that  the  defendant  never  had  any 
title  to  the  lot,  and  that  he  wrongfully  induced  the  intestate  to 
give  him  a  large  sum  of  money  for  it.  This  money  the  repre- 
sentatives of  the  intestate  now  seek  to  recover  back.  All  this 
the  defendant  admits,  but  says,  that  he  ought  not  to  refund  the 
money,  because,  after  he  received  it,  he  paid  the  defendant,  for 
reasons  of  his  own,  1,000  dollars,  to  induce  him  to  execute  a 
quitclaim  of  his  right  and  title  to  the  lot. 

What  inducement  the  defendant  had  to  take  this  reconvey- 
ance and  pay  1 ,000  dollars  for  it,  is  not  disclosed  by  this  plea 
#  366  ]       It  may  be,  that  the  intestate  had  obtained  a  *valid  title  for  the 
lot  from  some  other  source.     At  any  rate,  his  having  taken  the 
quitclaim  cannot  be  considered  as  amounting   to  a  discharge 
of  his  covenants  ;  for  if  that  had  been  contemplated  by  the 
parties,  a  less  circuitous  mode  of  expressing  their  intention, 
would  at  once  have  occurred  and  been  adopted. 

I  have  not  met  with  any  cases  which  show  that  a  release  of" 
an  estate  works  an  extinguishment  of  a  covenant  of  seisin  pre—' 
viously  broken ;  but  there  are  some  which  seem  to  support  th^ 
contrary  doctrine.     (Austin  v.  Mayle,  Noy,   118.     2  Brown^> 
169.  167.     Freeman,  41.) 

Had  the  reconveyance  from  the  intestate  been  of  the  land^ 
(and  not  a  mere  quitclaim  of  his  right  and  title  thereto,)  per—" 
haps  it  would  have  been  competent,  under  a  different  form  of 
pleading,  for  the  defendant  to   have   availed  himself  of  th» 
reconveyance  by  way  of  defence. 

If,  for  instance,  the  defendant  had  pleaded  that  he  wa^ 
seised  and  had  power  to  sell,  a  reconveyance,  such  as  I  hav^ 
just  mentioned,  might,  probably,  have  been  given  in  evidenc 
in  support  of  that  plea ;  and  it  would  have  then  been  a  questioa 
whether  the  plaintiffs  would  not  have  been  estopped  from  con- 
testing the  defendant's  title  at  the  time  he  executed  his  dee 
278 


OF  THE  STATE  OF  NEW- YORK.  36(J 

But  a  mere  release  or  quitclaim,  unless  the  releasee  is  in  pos-     ale  iny, 
session,  is  void.  ^l^t 

The  second  plea  is  substantially  like  the  first.     The  only      Bap^w 
difference  between  them  is,  that  in  the  second,  the  release  from  "'• 

the  intestate  is  averred  to  have  been  executed  before  he  had    r 
sustained  any  damages  by  reason  of  the  breach  of  the  covenants 
stated  in  the  declaration. 

Instead  of  demurring  to  this  plea,  the  plaintiffs,  by  their  rep- 
lication, have  attempted  to  take  issue  on  this  averment,  and  to 
this  replication  there  is  a  demurrer  and  joinder  in  demurrer. 

This  replication  is  bad  ;  but  if  the  plea  be  bad  also,  the 
plaintiffs  must  have  judgment,  as  the  first  fault  in  pleading  has 
been  committed  by  the  defendant. 

#If  the  first  plea  is  bad,  it  is  clear  the  second   cannot  be       [  *  367  ] 
supported. 

The  sixth  plea  is,  on  the  face  of  it,  untenable.  (Rogers  v. 
Payne,  2  Wils,  376.) 

The  court  are,  therefore,  of  opinion,  that  the  plaintiffs  are 
entitled  to  judgment. 

Judgment  for  the  plaintiffs. 


Barlow  against  Todd. 

THIS  was  an  action  of  debt.     The  declaration  was  in  the  inanition  oi 

usual  form,  for  the  penalty  of  an  arbitration  bond,  dated  the  2?bt» on  *P  "5* 

..   .      T       .     '                     rrill       J.    n      .               n                         '              n     ,  bitration    bond, 

9th  January,  1807.  Ine  defendant,  alter  craving  oyer  of  the  the  defendant 
condition,  which  was  to  abide  the  award  of  certain  arbitrators  ^rd^e1"?  i*. 
therein  named,  to  be  made  on  the  2d  February,  1807,  or  in  a  tiff  replied,  set- 
reasonable  time  thereafter,  &c,  pleaded  that  the  arbitrators  did  Jj"!,/0^  t^ 
not,  at  the  time  specified,  or  within  a  reasonable  time  thereafter,  defendant  re- 
make an  award,  under  their  hands  and  seals,  of  and  upon  the  ^rf  J^V  not 
premises,  submitted,  &c,  and  concludes  with  a  verification,  final,  &c.  On 
&c.  The  plaintiff  replied,  that  the  arbitrators,  on  the  20th  *™™™r>  w^ 
March,  1807,  made  an  award  in  writing,  under  their  hands  and  held  to  be  a  de- 
seals,  of  and  concerning  the  premises,  and  set  forth  the  award,  {n3Jlurfea  ^j}1 
bv  which  it  was  awarded,  that  the  defendant  should  pay  to  the  therefore,'  bad! 
plaintiff  1,300  dollars  and  94  cents,  within  90  days  from  the  ^re  £  lha; 
date,  &c,  of  which  notice  was  given  to  the  defendant,  and.face'of  it,  is 
averred  a  breach,  in  not  paying  the  sum  awarded.  dehors  the 'a8 
The  defendant  rejoined,  that  he  made  a  demand  on  the  ward,  can  b« 
executors  of  William  Barlow  (the  plaintiff  being  one  of  the  ^f^evulenc* 
executors)  for  375  dollars  and  40  cents,  being  money  paid  by  against  it.  (a\ 
the  defendant  to  the  use  of  the  said  William  Barlow,  in  his 

(a)  Efher  v.  Shaw,  2  Wend.  Rep.  567.  See  the  cases  referred  to,  p.  569.  An  award 
made  and  published  on  Sunday  is  void.  Story  v.  Eliott,8  Cow.  Rep  27.  Allen  v. 
Watson,  \6  Johns.  205. 
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4  lb  any,  life- time,  and  claimed  to  be  allowed  that  sum  in  the  accoun. 
^H^J^^  with  the  executors,  which  they  refused  *to  admit ;  and  though 
the  demand  was  existing  against  the  executors,  and  was  claimed 
and  insisted  on  before  t  e  arbitrators,  and  submitted  to  them 
*  Vaq  l  at  or  before  the  20th  March%  1807*  yet  they  made  no  award 
-■  thereon,  but  postponed  and  reserved  the  consideration  thereof 
to  another  time  ;  and  that  no  award  has  been  made  on  the  said 
claim,  but  it  still  remains  undetermined,  and  so  the  defendant 
saith  that  the  arbitrators  did  not  make  a  final  award,  &c,  and 
concludes  with  a  verification. 

To  this  rejoinder,  the  plaintiff  demurred,  and  the  defendant 
joined  in  demurrer. 

Edwards,  in  support  of  the  demurrer.  The  award,  on  the  lace 
of  it,  is  final  and  complete,  and  nothing  dehors  the  award,  can 
be  alleged  or  given  in  evidence  against  it.  (2  Wils.  148.) 
[He  was  stopped  by  the  court,  who  desired  to  hear  the  other 
side.] 

Pendleton,  contra.  The  award  was  not  final,  for  a  question 
was  reserved  totbe  decided  at  a  future  day.  If  so,  it  was  a 
void  award.  The  award  may,  on  the  face  of  it,  be  final  and 
conclusive ;  but  from  facts  brought  before  the  court,  it  may  be 
shown  not  to  be  final.  Where  the  award  is  void,  the  defend- 
ant may  plead  no  award,  and  in  his  rejoinder  he  may  show  how 
it  is  not  final.  (1  Wils.  122.  Cro.  Jac.  508.  515.  Palmer, 
110.  146.     Hob.  218.) 

The  replication  also  is  defective.  It  ought  to  have  shown 
that  the  award  was,  in  form  and  substance,  according  to  the 
submission.     (2  Saund.  61.  t.  n.  3.     1  Str.  116.     3  Lev.  164.) 

Baldwin,  in  reply,  cited  Kyd,  300.  327.  336.  357.  2  Vesey, 
315.  Cro.  Jac.  200.  355.  1  Lev.  127.  301.  T.  Raym.  2& 
94.     1  Mod.  229. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  The  very 
point  made  in  this  cause,  arose  in  the  case  of  Harding  v. 
Holmes,  (1  Wils.  122.)  upon  precisely  the  same  state  of  plead- 
ings. The  defendant's  counsel  gave  up  the  point,  and  judg- 
ment was  given  for  the  plaintiff.  Upon  the  authority  of  the 
case  of  Roberts  v.  Mariet,  (2  Saund.  188.)  the  rejoinder  in  this 
case  is  a  departure,  for  by  the  plea  the  defendant  has  denied 
[  *  36J>  ]  that  an  award  was  made,  and  in  the  rejoinder  #he  admits  that 
one  was  made.  It  is  an  established  principle,  that  a  rejoinder 
must  maintain  the  plea,  and  cannot  set  forth  any  other  matte* 
at  variance  with  it. 

These,  however,  were  cases  decided  before  the  principles 

applicable  to  awards  were  well  understood  and  settled.     It  is 

now  well  established  that  at  law,  nothing  dehors  the  award 

invalidating  it,  can  be  pleaded  or  given  in  evidence  to  tbw 
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jury.     (2  Wi1s~]4Q.)     The  arbitrators  are  judges  chosen  by     ALBANY, 
the  parties  themselves,  and  their  awards  are  not  examinable  in  ^|^VJ^8 
&  court  of  law,  unless  the  condition  is  to  be  made  a  rule  of      M'Lean 
r«;ourt,  and  then,  only,  for  corruption  or  gross  partiality. 

In  the  case  of  Newland  v.  Douglas*,  (2  Johns.  62.)  the  court 
-decided,  that  proof  of  the  mistake  of  arbitrators  was  inadmis- 
sible at  law,  and  that  a  court  of  chancery  alone  could  correct 
o.  palpable  mistake  of  arbitrators.  Their  award  is  like  a  judg- 
ment. Courts  of  law  cannot  Isten  to  suggestions  contradict- 
ing the  award,  or  impeaching  the  conduct  of  the  arbitrators. 

We  are,  therefore,  of  opinion,  that  the  plaintiff  ought  to 
have  judgment. 

Thompson,  J.,  not  having  heard  the  argument  in  the  cause, 
no  opinion. 

Judgment  for  the  plaintiff. 


M'Lean  against  Rankin  and  Heyer. 

THIS  was  an  action  of  assumpsit.     The  declaration  con-  To  entitle  the 

Gained  the  usual  counts  for  money  had  and  received  to  the  use  Umf?m  07^*1 

°f  tlje  plaintiff,  money  paid,  &c.     The  cause  was  #tried  at  the  to  J-  re^e„ce 

New- York   sittings,  in    December,   1807,  before   Mr.  Justice  ovr-  -iher cred- 

Spencer.  S^tErtuE 

One  Banrker  was  indebted  to  the  United  States,  for  duties  debtor  was  in- 
°n  goods  imported  into  Nev>-York,  to  secure  the  payment  of  Proton™*  ba* 
which,  he,  and  the  plaintiff,  as  his  surety,  executed  four  bonds  signed  all  his 
to  the  United  States.  The  bonds  not  being  paid  by  Banclcer,  E2SfiTyofr  wS 
the  plaintiff  was  sued  and  judgment  recovered  against  him;  creditors;  0/ 
*nd,  in  satisfaction  of  the  principal,  interest  and  costs,  he  paid  ment^aT^een 
8^9  dollars  and  1 1  cents.  taken    out  a- 

Banclcer,  after  he  gave  the  bond,  went  to  the  West-Indies,  g^ st  h*  Pro^ 
°n  mercantile  business,  being  then  indebted  to  several  persons  absconding  and 
»n  New-  York.  He  remained  in  the  West-Indies,  and  in  Feb-  ^ent  d^ 
^ary,  1806,  shipped  a  quantity  of  goods  to  the  defendants,  cuted  to  effect 
greeting  them  to  sell  the  same  on  commission,  and,  after  pay-  me^g8^1,] 
lng  themselves  a  small  debt  due  to  them  out  of  the  proceeds,  out,  and  afier- 
,to  pay  over  the  residue  to  the  father  of  Bancker,  for  the  pay-  JJJ^  byTon- 
***ent  of  his  other  creditors.     He,  at  the  same  time,  wrote  to  sent  of  credu 

tors,(a)      with- 
out    any    pro 
ceedings  under  it,  it  is  inoperative,  and  gives  no  right  of  preference  to  the  United  States 
A  consignment  of  goods  by  a  debtor  abroad,  though  insolvent,  with  directions  to  have  them  sold 
*n<j  the  proceeds  paid' to  his  creditors,  in  New- York,  is  not  such  an  assignment  of  his  property,  &s  wil 
•M'lle  the  United  States  to  a  preference. 

(')  See  as  to  the  right  of  a  creditor  under  the  act  for  relief  against  absconding  debtors,  to  withdraw  his  attachment, 
*«Vate  ▼.  Mahon,  16  Johns.  162. 
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his  father,  informing  him  of  the  shipment,  and  that  fc\\Q 
property  was  intended  for  the  payment  of  his  debts  in  iVe  »o 
Fork. 

The  defendants  received  and  sold  the  property,  the  proce^^ 
of  which,  after  deducting  the  debt  due  to  the  defendants,  a_  :»d 
their  commissions,  exceeded  the  debt  due  to  the  plaintiff,  :Mbr 
the  money  paid  at  the  custom-house,  on  account  of  Banckz-^r. 

Bancker  was  understood  by  his  creditors  in  New-York*,      to 
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be  insolvent,  but  the  precise  time  when  he  became  so  did 
appear. 

After  the  property  was  received  by  the  defendants,  an 
attachment  was  taken  out  against  Bancker,  by  one  of  liis 
creditors,  under  the  act  giving  relief  against  absconding  aa-Tid 
absent  debtors;  but  the  attachment  was  withdrawn,  in  com.  se- 
quence of  an  agreement  made  the  7th  April,  1806,  betw^sen 
the  creditors  and  the  defendants,  that  the  latter  should  sell  ^•he 
property,  and  distribute  the  proceeds  among  the  creditors.  of 
Bancker.  The  property  was  accordingly  sold,  and  the 
ceeds  are  still  in  the  hands  of  the  defendants. 

#The  father  of  Bancker  has  never  claimed  the  prope 
nor  did  it  appear  that  Bancker  had  consented  to  the  arra 
ment  between  his  creditors  and  the  defendants.     An  objec 
was  made,  at  the  trial,  that  the  evidence  of  these  facts  did 
support   the    plaintiff's   declaration,  and   the  .question 
reserved  by  the  judge,  a  verdict  was  taken  for  the  plain    "tiff,, 
for  973  dollars,  subject  to  the  opinion  of  the  court  on        the 
question,  whether  the  plaintiff  was  entitled  to  recover. 

San  ford,  for  the  plaintiff.  The  question  is,  whether  the 
plaintiff,  under  the  act  of  Congress  to  regulate  the  collection 
of  duties  on  imports  and  tonnage,  is  entitled  to  a  preferences  to 
the  other  creditors  of  Bancker,  To  entitle  the  United  Sterns, 
and  of  course  the  plaintiff,  to  a  preference,  the  debtor  must  be 
insolvent,  and  make  a  voluntary  assignment  of  his  property",  or 
an  attachment  must  have  issued  against  Bancker,  as  an  absent 
or  absconding  debtor. 

It  is  stated  as  a  fact,  that  Bancker  was  insolvent ;  but  the 
time  of  his  insolvency  is  not  proved.  Though  he  did  **°t 
execute  a  formal  assignment  under  his  hand  and  seal,  yet  it 
was  a  voluntary  transfer  and  delivery  of  this  property  to  t"16 
defendants,  expressly  for  the  benefit  of  all  his  creditors.  '"The 
goods  came  into  the  hands  of  the  defendants  by  consigning*1*) 
and  the  proceeds  are  held  by  them  under  the  directions  °» 
Bancker,  for  the  benefit  of  his  creditors,  which  is  tantamo>**n* 
to  an  assignment. 

Again,  the  property  was  attached  by  a  regular  process  °* 
attachment,  taken  out  against  absconding  and  absent  debtor 
which  is  one  of  the  cases  in  which  the  United  States  &* 
entitled  to  a  preference.  That  the  attachment  was  afterwa*"1 
282 


( 


OF  THE  STATE  OF  NEW-YORK;  37- 

withdrawn,  cannot  vary  the  right  of  the  United  States,  which     ALBANY, 
attached  the  moment  the  process  issued.  Au§ijsi^iho8 


M'Lkan 

v. 
Rankin. 


Wells,  contra.  The  preference  given  by  the  act  of  Congress, 
is  in  derogation  of  the  equal  rights  of  creditors,  and  of  the 
general  policy  of  the  law,  in  regard  to  the  distribution  of  the 
estates  of  bankrupt  and  insolvent  debtors  ;  the  party  *who  [  *  372  j 
claims  the  preference,  ought  to  be  held  to  strict  proof  of  his 
right.  The  period  when  Bancker  became  insolvent  is  not 
shown.  *  It  does  not  appear  that  he  was  insolvent  when  the 
goods  were  shipped,  or  when  they  came  into  the  hands  of  the 
defendants ;  and  even  if  he  were  insolvent,  mere  insolvency 
does  not  entitle  the  United  States  to  a  preference.  There 
must  be  either  a  voluntary  assignment  by  the  debtor,  an  attach- 
ment of  his  property  as  an  absent  or  absconding  debtor,  for  . 
the  benefit  of  all  his  creditors,  or  bankruptcy.  The  insolvent 
must  do  some  act,  making  a  disposition  of  his  entire  property, 
before  the  right  of  the  United  States  to  a  preference  can 
attach ;  but  there  is  no  evidence  whatever  of  such  an  as- 
signment. 

It  was  a  mere  shipment  of  goods  in  the  ordinary  course  of 
business,  with  directions  to  pay  certain  debts.  The  assign- 
ment, intended  by  the  act,  is  a  regular  assignment  of  all  his 
property,  by  the  debtor,  expressly  and  avowedly  for  the  benefit 
of  all  his  creditors. 

It  does  not  appear  that  the  defendants  were  to  pay  over,  or 
distribute  the  proceeds  of  the  goods,  among  all  the  creditors, 
pari  passu,  nor  that  these  creditors  acquired  any  legal  or  equi- 
table right  by  the  act  of  consignment  which  they  could  enforce 
against  the  defendants. 

An  attachment,  it  is  true,  was  issued,  but  it  was  withdrawn 
before  any  proceedings  took  place  under  it,  and  it  must  now 
be  considered,  in  every  legal  view,  as  never  having  existed. 
To  make  out  a  case  of  attachment,  in  which  the  law  of  the 
United  States  is  to  operate,  it  should  be  shown  that  it  was 
prosecuted  to  effect,  and  that  trustees  of  the  estate  of  the 
debtor  were  appointed,  pursuant  to  the  act  of  the  legislature 
of  this  state.  Until  the  property  became  vested  in  trustees  or 
assignees  under  the  act,  the  right  of  preference  could  not 
attach.  The  voluntary  arrangement  between  the  creditors  and 
the  defendants,  without  the  knowledge  or  assent  of  Bancker. 
to  distribute  the  proceeds  among  all  the  creditors,  cannot  vary 
the  case. 

*In  the  case  of  The   United  States  v.  Hooe  and  others,  (3       [  *■  373  J 
Cranch,  73 — 91.)  the  Supreme  Court  of  the  United  States  de- 
cided, that  the  United  States  had  no  lien,  in  a  case  of  a  volun- 
tary assignment,  unless  it  was  an  assignment  of  all  the  property 
of  the  debtor. 

Baldwin,  in  reply.     The  fact  of  insolvency  is  stated,  and 
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ALBANY,  enough  appears  to  authorize. the  inference,  that  Bancker  vm 
^us^jaofc  insolvent,  at  the  time  the  goods  were  consigned.  It  is  not  ne- 
M'Lkan  cessary  that  there  should  be  an  insolvency  in  every  case.  A 
man  may  be  an  absconding  or  absent  debtor,  without  being  an 
insolvent.  The  meaning  of  the  act  of  Congress  clearly  is,  that 
whenever  the  property  of  a  debtor  becomes  transferred  to  trus- 
tees, or  assignees,  voluntarily,  or  by  process  of  law,  for  the  ben- 
efit of  his  creditors,  the  United  States  should  have  a  preference 
over  all  other  creditors.  It  is  enough  that  the  property  of  the 
debtor  has  passed  into  the  hands  of  trustees  for  that  purpose. 
The  defendants  acknowledge  themselves  as  trustees,  and  may 
be  made  to  account,  in  that  character,  to  those  who  are  bene- 
ficially interested. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  The  plain- 
tiff having,  as  surety  for  Oliver  Bancker ,  in  a  bond  to  the 
United  States,  for  the  payment  of  duties,  paid  the  same,  is  en- 
titled to  the  same  right  of  preference  as  the  United  States. 

The  plaintiffs  claim  is  founded  on  these  facts,  that  Bancker, 
being  insolvent,  has  made  a  voluntary  assignment  of  his  property, 
for  the  benefit  of  his  creditors,  to  the  defendants,  who  have  re- 
ceived from  the  proceeds  of  the  sales  thereof,  sufficient  to  pay 
the  plaintiff  his  demand. 

The  evidence  is  loose  as  to  the  time  of  Bancker* s  insolvency, 
as  well  as  respecting  the  fact  of  insolvency  itself;  but  if  it  be 
admitted  that  he  was  insolvent  at  the  time  of  the  shipment  of 
the  merchandise  to  the  defendants,  there  is  still  an  insuperable 
difficulty  to  the  plaintiffs  recovery.  It  does  not  appear  by  the 
case,  that  Bancker  has  assigned  his  property  within  the  pur- 
374  ]  view  of  the  act  of  Congress.  #It  is  stated  that  Bancker,  soon 
after  the  execution  of  the  bond  to  the  United  States,  went  to 
the  West  Indies,  on  mercantile  business,  being  then  much  in- 
debted in  New-York,  and  that  in  February,  1806,  he  shipped 
a  quantity  of  goods  to  the  defendants  in  New-  York,  and  direct- 
ed them  to  sell  the  same  on  commission,  to  pay  themselves  out 
of  the  proceeds,  and  to  pay  over  the  residue  to  his  father,  for 
the  payment  of  his  other  creditors. 

The  shipment  here  spoken  of,  was  not  an  assignment  of 
Bancker' s  property,  but  a  mercantile  transaction.  It  has  been 
decided  in  the  Supreme  Court  of  the  United  States,  (3  Cranck, 
91.)  that  to  give  the  United  States  a  preference  under  this  act 
the  assignment  must  embrace  all  the  property  of  the  debtor , 
and  the  plaintiff  can  be  in  no  better  situation  than  the  Unitd 
States.  This  construction  I  think  correct.  How,  then,  can 
the  plaintiff  succeed,  without  showing  the  state  of  Banchr! 
property,  and  that  the  shipment  to  the  defendants  constituted 
the  whole  of  it  ? 

The  attachment  taken  out  does  not  bring  the  plaintiffs  ca*j 
within  that  part  of  the  statute,  because  it  was  abandoned,  and 
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never  reached  maturity.     The  proceeding  was  in  a  mere  in-     Albany. 

ceptive  state,  and  no  rights  were  acquired  under  it.  Augu^ua^ 

We  ire  of  opinion,  that  the  defendants  are  entitled  to  judg-      Jacksom 
ment.  v- 

Hudson. 

Thompson,  J.,  not  having  heard  the  argument  in  the  cause, 
gave  no  opinion. 

Judgment  for  the  defendants. 


*Jackson,  ex  dem.  J.   G.  Klock  and  G,  G.  Klock      [*375] 

and  others,  against  Hudson, 

THIS  was  an  action  of  ejectment,  for  lands  in  Montgomery  The  possession 
county.  The  cause  was  tried  at  the  Montgomery  circuit,  be-  jC*^1^^ 
fore  Mr.  Justice  Van  Ness,  in  October,  1307.  Indians     does 

The  plaintiff  gave  in  evidence  a  lease  from  George  Klock,  1°^^°^  thl 
the  father  of  the  lessors  of  the  plaintiff,  to  Jacob  Forbush  and  patent  from  the 
Bartholomew  Forbush,  dated  the  6th  September,  1783,  for  a  J^'ia^"! 
farm,  known  by  lots  No.  7  and  8,  on  the  Mohawk  river,  at  white  persons. 
Conajohary,  "containing  600  acres  of  low  and  cribble  bush  ^^X 
lands,"  for  the  term  of  three  years,  at  a  yearly  rent  of  30  skip-  Indians.  The 
pies  of  wheat,  with  clause  of  reentry  for  the  non-payment  of  the  a'pateii^  uTa 

rent,   &C.  political     ques- 

The  plaintiff  then  proved  by  Peter  P.  Schuyler /aged  60  ^'^^ 
years,  that' the  lessees  were  in  possession  of  the  premises  in  discussed  in  a 
question  under  that  lease,  and  lived  there  about  eight  years  ^  of  oSrT^S 
after,  and  that  they  lived  on  the  land  a  year  or  two  previous  to  citizens.  The 
the  lease,  before  which  they  said  that  the  land  belonged  to  the  ftT^e  fi 
Indians,  and  was  called  Indian  land  ;  that  they  recognized  no  dians  is  not 
particular  title  when  they  entered,  and  that  they  considered  posse^"ion,V  "* 
the  land  as  vacant:  that  the  Klocks  claimed  the  land,  and  to  render 'sub- 
threatened  tt>  turn  them  out ;  that  the  Indians  had  been  in  the  aSs"1  by  The 
exclusive  possession  of  the  Conajohary  Castle  tract  (of  which  patentees  void, 
the  premises  in  question  are  parcel)  as  long  as  the  witness  °"  Jultaewmcl. 
could  remember,  and  so  continued  until  they  went  to  Canada,  Where  the  de- 
in  the  revolutionary  war ;  that  after  the  Indians  had  so  depart-  ^J" n  J^'Up 
ed,  John  Peter  Revershang,  who  was  married  to  an  Indian  an  outstanding 
squaw,  claimed  the  whole  tract,  in  right  of  his  #wife  ;  that  [  *  316  1 
Jacob  Forbush,  one  of  the  lessors  of  the  plaintiff,  first  took  pos-  tit,e> h  mtust  £e 
session  of  another  piece  of  land  in  the  Conajohary  Castle  tract,  sisSrJ  and  ope- 
and  improved  it  for  some  time,  when  the  Indians  ousted  him,  ratiYe  til[e> olh" 

1  7  '   erwise,  the  pre- 

sumption       is 
that  xuch  title  in  a  stranger  has  been  extinguished.     An  outstanding*  title,  in  certain  Indians  of  the  Mo- 
hawk tribe,  was  held  to  be  extinguished,  as  the  title  had  never  been  claimed  or  asserted,  and  the  tribe  or 
nation  had  become  extinct. 

Where  a  deed  may  enure  several  ways,  the  grantee  shall  have  his  election  which  way  to  take  it.  An 
exception  in  a  ^ed  shall  be  taken  most  favorably  to  the  grantee,  and  if  it  be  not  set  down  or  described 
with  certair*         „•  grantee  shall  have  tha  benefit  which  may  arise  from  such  defect. 
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ALBANY,    and  told  him  to  go  and  take  other  lands ;  that  Forbush  thet 
^^[^^  entered  on  part  of  the  premises,  and  sooir  after  took  the  lease 
Jackson      abcve-mentioned ;  that  no  person  claimed  any  adverse  interest 
„  v-  in  the  Conajohary  Castle  tract,  during  the  possession  thereof 

by  the  Indians;  that  George  Klock  lived  about  four  miles  from 
the  said  tract ;  that  the  Conajohary  Castle  tract  was  very  val- 
uable, and  contained  a  great  portion  of  low  land :  that  the 
For  bushes  admitted  that  they  paid  rent  to  Klock  under  the 
lease ;  that  Klock  claimed  the  whole  Conajohary  Castle  tract, 
at  the  time  of  giving  the  lease,  and  died  in  1789  or  1790;  that 
the  two  lessors  of  the  plaintiff  named,  pretended  to  claim  the 
whole  tract  after  KlocVs  death,  and  that  the  lessors  of  the  plain- 
tiff are  his  heirs  at  law. 

The  plaintiff  having  here  rested  his  cause,  the  defendant 
gave  in  evidence  : — 

1.  The  letters  patent,  dated  the  13th  November,  1731,  to  A. 
Van  Home,  W.  Provost  and  C.  Livingston,  (three  of  the  col- 
ony council,)  and  Mary  Burnet,  daughter  of  Governor  Burnet, 
for  8,000  acres  of  land,  including  the  Conajohary  Castle  tract 

2.  A  release  and  quitclaim,  dated  22d  November,  1763,  from 
P.  Livings  ton,  W.  Livingston,  G.  Klock,  and  three  others, 
styling  themselves  part  owners  of  the  tract  mentioned  in  the 
said  letters  patent,  in  consideration  of  five  shillings,  to  three 
Indians,  by  name,  in  fee,  of  a  tract  of  land  described  by  metes 
and  bounds,  in  trust  for  them,  and  all  the  rest  of  the  native 
Indians,  belonging  to  the  Conajohary  Castle,  and  their  heirs. 

3.  Authentic  copies  of  the  map  and  field  book  of  the  parti- 
tion of  the  patent,  made  the  9th  October,  1764,  by  which  the 
Conajohary  Castle  tract  was  set  off  into  an  allotment  by  itself, 
and  the  rest  of  the  patent  laid  out  into  five  allotments.  The 
1st,  2d,  3d  and  4th  allotments  contained  each  about  800  acres, 

f  #  377  ]  and  were  divided  into  eight  lots  *each,  and  the  5th  allotment 
divided  into  four  lots  of  200  acres  each.  The  Conajohary  Cas- 
tle tract  formed  the  6th  allotment,  and  was  laid  out  into  four 
lots  of  850  acres  each,  and  is  described  in  the  field  book  as  in 
the  possession  of  the  Mohawk  Indians  of  the  Conajohary  Cas- 
tle, by  virtue  of  a  deed  to  them  in  fee,  executed  by  Philif 
Livingston,  William  Livingston,  Walter  Rutherford  and  John 
Duncan,  being  four  of  the  six  persons,  who  executed  the  re- 
lease of  1773.  The  field  book  refers  generally  to  the  deed. 
No  other  proceedings  relative  to  the  partition  were  produced. 

4.  A  release  from  George  Klock  to  Jcllis  Fonda,  dated  the 
27th  January,  1767,  for  several  parcels  of  land  in  the  five 
first  allotments,  and  a  specific  fourth  part  of  lot  No.  1,  in  the 
6th  allotment.  This  release  refers  to  the  partition,  and  the 
map  and  field  book  thereof. 

5.  A  release  from  George  Klock  to  Johannes  Luke,  in  1784, 
for  the  residue  of  lot  No.  1,  in  the  first  allotment. 

The  defendant  further  proved,  by  P.  P.  Schuyler,  that  in 
1790  or  1791,  the  two  lessors  of  the  plaintiff  named,  gave  him 
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8nd  the  Forbushes^  separate  agreements,  in   writing,  whereby     Albany, 

they  stipulated   to  give  separate  leases  for  21  years,  of  their  ^ugu^jsoa 

lands  within  the  Conajohary  Castle  tract,  whenever  they,  the  said  ■  Jackson 
lessors  of  the  plaintiff,  should  obtain  a  grant  or  confirmation      „  v- 

/»i  £  i  mi  &  «  Hudson. 

for  the  same,  from  the  state.     These  agreements  were  after- 
wards given  up.  • 

It  was  next  proved,  by  Christian  Nellis,  that  shortly  after 
the  death  of  George  Klock,  the  two  lessors  of  the  plaintiff 
named,  attempted  to  purchase  of  certain  Indians,  the  lands 
within  the  'Conajohary  Castle  tract,  though  informed  that  the 
Indians,  with  whom  they  were  contracting}  did  not  belong  to 
the  Conajohary  Castle. 

The  defendant  tthen  read  a  paper  writing,  signed  and  sealed 
by  the  two  lessors  named,  and  Michael  Kirn,  relative  to  a  pa;  t 
of  the  Conajohary  Castle  tract.  It  was  dated  the  28th  Septem  • 
ber,  1790,  and  was  a  covenant  with  Kirn ;  that  as  soon  as  they, 
the  Klocks,  should  obtain  a  *patent  or  confirmation  for  the  [  *  378  | 
lands  leased  by  them  of  the  Indians  in  Conajohary  Castle,  they 
would  execute  a  lease  of  the  same  to  Kirn,  for  21  years,  at  a 
rent  of  51.  a  year. 

Two  other  papers  were  read  relative  to  other  parts  of  the 
said  tract,  of  a  similar  import,  which  were  signed  by  the  two 
lessors  of  the  plaintiff  named,  the  one  dated  the  29th  Septem- 
ber,  1790,  and  the  other,  the  10th  January,  1791.    * 

It  was  next  proved,  by  Christian  Donstader,  who  was  90 
years  of  age,  that  he  had  known  the  Conajohary  Castle  from 
his  youth ;  that  the  Indians  always  had  the  exclusive  posses- 
sion of  the  Conajohary  Cast!e  tract,  until  they  went  away  in 
the  revolutionary  war ;  that  several  white  persons,  at  different 
times,  improved  part  of  the  tract  under  the  Indians ;  that 
shortly  after  the  French  war,  George  Klock  made  a  purchase 
of  some  squaws  and  Indian  children,  of  a  part  of  the  Cona- 
johary Castle  tract,  situated  below  the  premises^ 

The  defendant  then  gave  in  evidence  a  deed  in  fee,  from 
the  executors  of  Jellis  Fonda,  to  him,  for  a  part  of  the  prem- 
ises, dated  the  9th  May,  1792,  and  a  deed  from  C.  P.  Yates, 
to  him  in  fee,  dated  2d  January,  1792,  for  the  residue  of  the 
premises,  containing  in  the  whole  102  acres. 

Hendrick  Frey  testified,  that  the  lands  in  the  first  five  allot- 
ments were  held  according  to  the  partition  of  1764,  and  that 
he,  in  1762  or  1763,  by  agreement  between  the  Conajohary 
Indians  and  the  proprietors  under  the  said  patent,  ran  a  divis- 
on  between  the  Conajohary  Castle  tract  and  the  residue  of 
he  patent,  corresponding  with  that  adopted  in  the  partition 
of  1764,  which  was  uniformly  adhered  to  by  all  parties,  until 
the  Indians  went  away ;  that  when  the  commissioners  com- 
menced the  survey  of  the  Conajohary  Castle  tract,  they  were 
opposed  by  the  Indians. 

The  plaintiff  then  gave  in  evidence : — 
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ALBANY,         1 .   A  release  from  Provost  to  P.  Livingston,  dated  the  7  *  s 
^j^i^  Movcmber,  1734,  for  one  quarter  of  the  patent,  for  the  consid 

Jackson        ation  of  100/. 

Hu«3o*  *^'  The  wi"  of  Pm  Livingstoni  dated  tne  15tn  July, 

r#n.Qi'      by  which   he  devised  the  estate  in   this  patent  to  his  eigg^Jrit 

'  J       children,  in  fee.  • 

3.  A  deed  from  the  devisees  to  Jellis  Fonda  and  Georgft 
Klock,  dated  3d  February,  1761,  for  the  consideration  of 
2,400/.  for  one  half  of  the  said  patent,  excepting  1,000  acres 
before  conveyed  to  David  Schuyler. 

4.  A  deed  in  fee,  from  D.  Van  Home  and  &  Van  Home, 
the  heirs  of  A.  Van  Home,  one  of  the  patentees,  to  Je.lli$ 
Fonda  and  George  Klock*  dated  3d  February,  1761,  for  the 
consideration  of  1 ,200/.  for  one  fourth  of  the  patent,  excepting 
500  acres  before  conveyed  to  David  Schuyler. 

It  was  admitted,  that  the  premises  were  in  lot  No.  2,  of  the 
6th  allotment,  as  laid  down  in  the  map  and  field  book,  above* 
mentioned. 

Wilhelmus  Dillenback,  aged  90  years,  who  was  called  on  the 
purt  of  the  plaintiff,  proved,  that  soon  after  the  French  war,  he 
witnessed  a  deed  executed  by  several  Indians  to  Jellis  Fonda 
and  George  Klock.  The  plaintiff's  counsel  re/used  to  produce 
this  deed,  though  it  was  called  for,  in  pursuance  of  a  notice  to 
that  purpose. 

The  jury,  agreeably  to  the  charge  of  the  judge,  gave  a  "ver- 
dict for  the  plaintiff,  for  three  eighths  of  the  premises. 

A  motion  was  made,  at  the  last  February  term,  to  set  aside 
the  verdict,  as  against  law  and  evidence. 

Cady  and  Van  Vechten,  for  the  defendant.     The  verdic* m 
this  case  is  for  the  undivided  three  eighth  parts  of  the  tract-     " 
it  can  be  shown  that  the  plaintifPs  right,  if  any,  was  divided  *or 
that  if  he  once  had  a  title,  he  has  parted  with  it,  the  ver*3ic* 
must  be  set  aside.     George  Klock  was  not  one  of  the  origi  &™ 
patentees,  in  1731.     If  he  had  any  title,  it  must  have  b»^en 
under  the  conveyance  in  1761.     But,  at  that  time,  the  Ind&**ns 
were  in  the  actual  and  exclusive  possession  of  the  tract.     Zf~"e 
testimony  of  Schuyler  fully  proves,  that  they  had  the  adv^rse 
and  exclusive  possession  of  the  land.     It  was  not  a  tempor"^? 
[  *  380  ]       possession,  for  the  sake  of  hunting  or  the  chase,  but  a  perr**" 
nent  possession  for  the  purposes  of  agriculture  ;  they  m^"e 
leases  and  received  rent.     The  deed,  therefore,  of  1761,  «^as 
void,  for  a  person  out  of  possession  cannot  convey  a  valid  ti^'e# 
(1  Johns.  159.)    The  release  in  1763,  from  Livingston,  Geo**"£e 
Klock,  and  others,  to  three  Indians   only,  could  not  giv^  a 
title ;  and  if  it  did,  then  Klock  had  parted  with  the  title    A* 
held. 

The  conduct  of  the  lessors  of  the  plaintiff,  from  1761  to  the 
commencement  of  the  present  action,  has  been  in  direct  hos- 
tility to  the  title  now  set  up.  For  though  Klock  pretended  to 
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hold  the  whole  tract  under  the  deed,  yet,  after  the  French  war,     ALBANY 
he  purchased  of  some  of  the  Indians.  August^so^ 

In   1790,  or  1791,  two  of  the  lessors  of  the  plaintiff,  sons      Jacksun 
of  George  Klock,  agreed  with  M.  Kirn,  to  give  htm  a  lease  as  v- 

soon  as  they  obtained  a  grant  or  confirmation  of  their  title 
from  the  state.  If  they  had  a  title,  by  descent  or  purchase, 
why  should  they  desire  a  grant  from  the  state?  So  impressed 
were  they  with  the  defect  of  their  title,  that  they  endeavored  to 
obtain  deeds  from  any  of  the  Indians  who  could  be  induced  to 
execute  a  conveyance. 

J.  and  B.  Forbush  never  took  possession  under  the  title  of 
1761.  They  first  entered  into"  possession  under  the  Indians; 
and,  by  their  direction,  left  their  first  possession,  and  went  to 
another  part  of  the  tract,  thereby  recognizing  the  Indian  title. 
They  afterwards  took  a  lease  from  Klock ;  but  it  is  evident, 
that  this  was  done  merely  to  protect  themselves  from  being 
again  dispossessed  by  the  Indians,  and  was,  in  fact,  collusive. 
All  the  acts  of  Fonda  and  Klock  are  not  only  in  disaffirmance 
*>f  the  title  under  which  the  plaintiff  claims,  but  show  that  they 
uniformly  claimed  to  hold  under  the  Indians.  They  not  only 
recognized  the  Indian  title ;  but  the  Indians  themselves  assert- 
ed their  right,  by  resisting  the  surveyors,  who  attempted  to  run 
the  lines  of  the  tract. 

The  deed  of  partition  in  1764  states,  that  the  Indians  were 
in  possession  of  the  Castle  tract,  by  virtue  of  a  release  *from  [  *  661 
Livingston  and  three  others.  Though  Klock  is  not  there 
named,  it  must  be  presumed,  that  he  had  released  to  Living- 
ston, and  it  is  admitted,  that  a  release  from  Fonda  was  to  be 
presumed.  This  presumption  is  confirmed  by  the  concurrent 
acts  of  Klock  himself,  and  is  strongly  fortified  by  his  long 
silence  and  acquiescence ;  for  living  within  three  or  four  miles 
of  the  premises,  he  quietly  permitted  strangers  to  retain  pos- 
session. He  exercised  no  act  of  ownership  until  1783,  when 
he  merely  gave  a  lease  for  three  years,  and  with  covenants  for 
quiet  enjoyment,  which  lease  was  manifestly  collusive  and 
fraudulent. 

This  possession  has  been  uninterrupted  and  undisturbed 
from  1763  to  the  present  time.  Courts,  in  many  cases,  have 
gone  far  in  supporting  the  presumption  arising  from  a  long 
and  undisturbed  possession,  or  long  recognition  of  right  under 
a  deed.  (12  Co.  5.  Bedell's  case.  Cowper,  216,  217.  597. 
2  W.  Black.  1223.  2  Caines,  169.  382.  1  Caines,  84.) 
It  is  true,  that  the  doctrine  of  presumption  admits,  that  it  may 
be  rebutted  by  evidence  to  the  contrary.  But  here  no  such 
evidence  appears. 

Again,  it  appears  that  the  representatives  of  P.  Livingston 
conveyed  one  half  of  the  tract,  excepting  1,000  acres  before 
conveyed  to  David  Schuyler.  And  then,  the  heirs  of  Van 
Home  conveyed  a  fourth  part,  excepting  500  acres  conveyed 
to  Schuyler. 
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Now,  how  does  it  appear  that  the  deed  under  which  the 
plaintiff  claims  covers  the  residue,  after  deducting  the  two 
parcels  belonging  to  Schuyler  1  Until  these  excepted  parcels 
are  first  located,  the  deed  cannot  operate,  or  the  land  intended 
to  be  conveyed  by  it,  be  located.  The  plaintiff  claiming 
under  the  indenture  ought  to  have  produced  the  map  to  which 
it  refers. 

That  there  was  a  partition  in  1764,  is  manifest,  from  the 
evidence,  and  the  deed  from  Klock  to  Fonda,  in  1767,  refers 
to  and  recognizes  the  partition.  If  Klock,  then,  had  any  title, 
it  was  in  severalty,  and  ought  to  have  been  deduced  under  the 
deed  of  partition.  An  undivided  three  eighths  could  not  be 
recovered. 

*Hildreth,  contra.  Klock  was  in  full  possession  from  1783 
to  1789,  when  he  died ;  any  right  of  entry,  which  the  defend 
ant  had,  was,  therefore,  tolled,  supposing  Klock  to  be  a  mere 
disseisor.  It  is  said,  that  the  deed  of  1761,  to  Klock  and 
Fonda,  was  void,  on  account  of  the  adverse  possession  of  the 
Indians.  But  they  were  also  in  possession  in  1731,  when  the 
letters  patent  were  issued,  and  can  it  be  admitted  that  such  a 
possession,  by  the  native  Indians,  is  to  defeat  a  patent  issued 
by  the  government  ? 

The  wandering  and  unsettled  life  of  the  Indians  is  wholly 
inconsistent  with  the  idea  of  a  permanent  and  adverse  posses- 
sion. The  manner  in  which  they  occupied  the  land  cannot 
produce  that  kind  of  adverse  possession  which  is  intended  by 
the  common  law,  and  which  the  statute  relative  to  maintenance 
had  in  view.  The  plaintiffs  have  produced  sufficient  evidence 
of  a  possessory  title  to  maintain  the  action.  It  is  true,  that  if 
the  defendant  can  show  a  subsisting  title  out  of  the  lessors  of 
the  plaintiff,  they  cannot  recover  ;  but  this  must  be  an  actually 
subsisting  title,  connected  with  a  possession  within  20  years. 
(Buller's  N.  P.  110.)  Merely  to  show  that  there  has  been  a 
title  once  existing  in  some  other  person,  is  not  sufficient.  But 
the  lessors  of  the  plaintiff  have  produced  a  regular  paper  title, 
sufficient  to  enable  them  to  recover.  If  Fonda  and  Klock 
were  tenants  in  common,  the  entry  of  one  is  the  entry  of  both, 
and  such  entry  will  be  according  to  the  title.  Klock  had  a 
right  to  locate  the  parcels  conveyed  to  D.  Schuyler  as  he 
pleased,  since  there  was  no  specific  location  mentioned  in  the 
exception  of  them  in  the  deeds.  It  is  objected,  that  there 
was  no  act  of  ownership  from  1763  to  1783 ;  but  it  is  well 
known  that  the  Indians  were  powerful,  and  it  would  have  been 
the  greatest  rashness  and  folly  for  Klock  to  attempt  to  assert 
his  rights  against  them.  After  the  Indians  had  gone,  and 
peace  was  restored,  he  entered  and  took  possession,  and 
remained  in  possession  until  his  death. 


[*383] 


*Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.     The 
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lessors  of  the  plaintiff  have  made  out  the  following  paper  title     Albany 
to  the  premises :  Augusi,jm 

1.  A  patent  from  government,  in  the  year  1731,  for  8,000      Jackson 
acres  of  land,  and  which  included  the  Conajohary  Castle  tract, 
of  which  the  premises  in  question  are  a  part. 

2.  A  release  from  one  of  the  four  patentees,  in  the  year 
1734,  to  Philip  Livingston,  another  of  the  patentees,  for  his 
one  fourth  part  of  the  tract.  This  release  invested  Livingston 
with  a  moiety  of  the  lands. 

3.  The  will  of  Livingston,  in  the  year  1748,  by  which  he 
devised  his  estate  in  the  patent,  to  his  eight  children,  in  fee. 

4.  A  deed  from  the  devisees,  in  the  year  1761,  to  Jellis 
Fonda  and  George  Klock,  for  a  moiety  of  the  same  patent, 
excepting  1,000  acres  before  conveyed  to  David  Schuyler. 

5.  A  deed  from   the  heirs  of  Van  Home,  another  of  the  • 
patentees,  in  the  same  year,  (1761,)  to  Fonda  and  Klock,  for  a 
fourth  pari  of  the  patent,  excepting  500  acres  before  conveyed 

to  Davta  Schuyler. 

These  several  conveyances  invested  George  Klock,  the  father 
of  the  lessors  of  the  plaintiff,  with  the  title  to  an  undivided 
fourth  part  and  an  undivided  eighth  part  of  lot  No.  2,  in  the 
Conajohary  Castle  tract,  (being  the  premises  in  dispute,)  pro- 
vided the  portions  of  land  previously  conveyed  to  Schuyler  are 
located  in  some  other  part  of  the  tract,  and  the  fourth  and  the 
eighth  parts  amount  to  three  eighths  of  the  premises,  or  the 
quantity  of  land  recovered  by  the  verdict.  The  lessors  of  the 
plaintiff  were  proved  to  be  the  heirs  at  law  of  Klock;  and 
this  title,  so  deduced,  is  prima  facie  evidence  of  a  good  title 
to  the  premises,  to  the  extent  of  the  recovery.  We  are  next 
to  examine  the  several  objections  which  the  defendant  has 
raised  to  its  validity. 

He  has  not  set  up  any  title  in  himself  under  the  patent, 
except  it  be  a  deed  from  the  executors  of  Fonda,  *in  the  year  [  *  394  J 
1792,  for  a  part  of  the  premises,  and  a  deed  from  C.  P.  Yates, 
in  the  same  year,  for  the  residue  of  the  premises.  These  deeds 
were  given  only  seven  years  before  the  commencement  of  the 
present  suit.  The  deed  from  Yates  conveyed  no  title,  because 
there  is  no  evidence  that  he  had  any  title,  or  that  he  was  ever 
in  possession;  and  the  deed  from  the  executors  of  Fonda 
(admitting  that  they  were  authorized  to  convey)  could  have 
operated  only  on  the  undivided  share  of  their  testator  in  the 
lot  in  question,  as  the  release  from  Klock  to  Fonda,  in  the  year 
1767,  was  for  another  part  of  the  castle  tract. 

The  first  objection  raised  to  the  plaintiff's  title  is,  that  the 
Mohawk  Indians  of  the  Conajohary  Castle  were  in  possession 
of  the  premises,  as  well  as  of  the  whole  Conajohary  Castle 
tract,  in  the  year  1761,  and  possessed  it  as  their  own,  and, 
consequently,  that  here  was  an  adverse  possession,  which  ren- 
dered the  deed  of  1761  inoperative. 
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his  father,  informing  him  of  the  shipment,  and  that  the 
property  was  intended  for  the  payment  of  his  debts  in  New 
York. 

The  defendants  received  and  sold  the  property,  the  proceeds 
of  which,  after  deducting  the  debt  due  to  the  defendants,  and 
their  commissions,  exceeded  the  debt  due  to  the  plaintiff,  for 
the  money  paid  at  the  custom-house,  on  account  of  Bancker. 

Bancker  was  understood  by  his  creditors  in  New-  York,  to 
be  insolvent,  but  the  precise  time  when  he  became  so  did  not 
appear. 

After  the  property  was  received  by  the  defendants,  an 
attachment  was  taken  out  against  Bancker,  by  one  of  his 
creditors,  under  the  act  giving  relief  against  absconding  and 
absent  debtors ;  but  the  attachment  was  withdrawn,  in  conse- 
quence of  an  agreement  made  the  7th  April,  1806,  between 
the  creditors  and  the  defendants,  that  the  latter  should  sell  the 
property,  and  distribute  the  proceeds  among  the  creditors  of 
Bancker.  The  property  was  accordingly  sold,  and  the  pro- 
ceeds are  still  in  the  hands  of  the  defendants. 

#The  father  of  Bancker  has  never  claimed  the  property; 
nor  did  it  appear  that  Bancker  had  consented  to  the  arrange- 
ment between  his  creditors  and  the  defendants.  An  objection 
was  made,  at  the  trial,  that  the  evidence  of  these  facts  did  not 
support  the  plaintiff's  declaration,  and  the  .question  being 
reserved  by  the  judge,  a  verdict  was  taken  for  the  plaintiff, 
for  973  dollars,  subject  to  the  opinion  of  the  court  on  the 
question,  whether  the  plaintiff  was  entitled  to  recover. 

San  ford,  for  the  plaintiff.  The  question  is,  whether  the 
plaintiff,  under  the  act  of  Congress  to  regulate  the  collection 
of  duties  on  imports  and  tonnage,  is  entitled  to  a  preference  to 
the  other  creditors  of  Bancker.  To  entitle  the  United  States, 
and  of  course  the  plaintiff,  to  a  preference,  the  debtor  must  be 
insolvent,  and  make  a  voluntary  assignment  of  his  property,  or 
an  attachment  must  have  issued  against  Bancker,  as  an  absent 
or  absconding  debtor. 

It  is  stated  as  a  fact,  that  Bancker  was  insolvent ;  but  the 
time  of  his  insolvency  is  not  proved.  Though  he  did  not 
execute  a  formal  assignment  under  his  hand  and  seal,  yet  it 
was  a  voluntary  transfer  and  delivery  of  this  property  to  the 
defendants,  expressly  for  the  benefit  of  all  his  creditors.  The 
goods  came  into  the  hands  of  the  defendants  by  consignment, 
and  the  proceeds  are  held  by  them  under  the  directions  of 
Bancker,  for  the  benefit  of  his  creditors,  which  is  tantamount 
to  an  assignment. 

Again,  the  property  was  attached  by  a  regular  process  of 
attachment,  taken  out  against  absconding  and  absent  debtors, 
which  is  one  of  the  cases  in  which  the  United  States  are 
entitled  to  a  preference.  That  the  attachment  was  afterwardf 
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Wells,  contra.  The  preference  given  by  the  act  of  Congress, 
is  in  derogation  of  the  equal  rights  of  creditors,  and  of  the 
general  policy  of  the  law,  in  regard  to  the  distribution  of  the 
estates  of  bankrupt  and  insolvent  debtors  ;  the  party  #who  [  *  372  j 
claims  the  preference,  ought  to  be  held  to  strict  proof  of  his 
right.  The  period  when  Bancker  became  insolvent  is  not 
shown.  '  It  does  not  appear  that  he  was  insolvent  when  the 
goods  were  shipped,  or  when  they  came  into  the  hands  of  the 
defendants ;  and  even  if  he  were  insolvent,  mere  insolvency 
does  not  entitle  the  United  States  to  a  preference.  There 
must  be  either  a  voluntary  assignment  by  the  debtor,  an  attach- 
ment of  his  property  as  an  absent  or  absconding  debtor,  for  . 
the  benefit  of  all  his  creditors,  or  bankruptcy.  The  insolvent 
must  do  some  act,  making  a  disposition  of  his  entire  property, 
before  the  right  of  the  United  States  to  a  preference  can 
attach ;  but  there  is  no  evidence  whatever  of  such  an  as- 
signment. 

It  was  a  mere  shipment  of  goods  in  the  ordinary  course  of 
business,  with  directions  to  pay  certain  debts.  The  assign- 
ment, intended  by  the  act,  is  a  regular  assignment  of  all  his 
property,  by  the  debtor,  expressly  and  avowedly  for  the  benefit 
of  all  his  creditors. 

It  does  not  appear  that  the  defendants  were  to  pay  over,  or 
distribute  the  proceeds  of  the  goods,  among  all  the  creditors, 
pari  passu,  nor  that  these  creditors  acquired  any  legal  or  equi- 
table right  by  the  act  of  consignment  which  they  could  enforce 
against  the  defendants. 

An  attachment,  it  is  true,  was  issued,  but  it  was  withdrawn 
before  any  proceedings  took  place  under  it,  and  it  must  now 
be  considered,  in  every  legal  view,  as  never  having  existed. 
To  make  out  a  case  of  attachment,  in  which  the  law  of  the 
United  States  is  to  operate ;  it  should  be  shown  that  it  was 
prosecuted  to  effect,  and  that  trustees  of  the  estate  of  the 
debtor  were  appointed,  pursuant  to  the  act  of  the  legislature 
of  this  state.  Until  the  property  became  vested  in  trustees  or 
assignees  under  the  act,  the  right  of  preference  could  not 
attach.  The  voluntary  arrangement  between  the  creditors  and 
the  defendants,  without  the  knowledge  or  assent  of  Bancker, 
to  distribute  the  proceeds  among  all  the  creditors,  cannot  vary 
the  case. 

*In  the  case  of  The   United  States  v.  Hooe  and  others,  (3       [  *•  373  J 
Cranch,  73 — 91.)  the  Supreme  Court  of  the  United  States  de- 
cided, that  the  United  States  had  no  lien,  in  a  case  of  a  volun- 
tary assignment,  unless  it  was  an  assignment  of  all  the  property 
of  the  debtor. 

Baldwin,  in  reply.     The  fact  of  insolvency  is  stated,  and 

283 


\ 


387  CASES  IN  THE  SUPREME  COUR1 

ALBANY,  a  subsisting  one,  since  the  MohaivJc  Indians  of  the  Conajohary 

^s^fj^^  Castle  have  long  since  disappeared  from  the  face  of  the.  country. 

Jackson  Etiam  periere  ruince. 
„  v-  Another  objection  to  the  plaintiff's  title,  is  deduced  from 

III  VERS  ** 

the  exception  in  the  deeds  of  1761,  of  the  1000  and  of  the  500 
acres,  previously  conveyed  to  Schuyler.  In  what  part  of  the 
tract,  covered  by  the  patent,  these  two  portions  of  land  had 
been  previously  located,  does  not  appear.  There  was  land 
sufficient  to  supply  them,  without  touching  any  part  of  the 
premises  ;  and  as  the  deeds  were  not  explicit,  Klock,  the  gran- 
tee, was  left  at  liberty  to  locate  these  excepted  tracts,  in  what- 
ever part  of  the  patent  he  pleased,  as  against  every  other  person 
but  Schuyler.  Where  a  deed  may  enure  in  different  ways,  the 
grantee  shall  have  his  election  which  way  to  take  it.  An  ex- 
ception in  a  deed  is  always  to  be  taken  most  favorably  for  the 
grantee  ;  and  if  it  be  not  set  down  and  described  with  certainty, 
the  grantee  shall  have  the  benefit  of  the  defect. 

There  is,  then,  no  weight  in  this  objection,  and  upon  a  full 
388  ]       consideration  of  the  case,  the  court  are  of  opinion,  that  *the 
motion,  on  the  part  of  the  defendant,  for  a  new  trial,  must  be 
uenied. 

Spencer,  J.,  having  been  formerly  concerned  as  counsel  in 
the  cause,  declined  giving  an  opinion. 

Rule  refused. 


Jackson,  ex  dem.  Ludlow  and  others,  against 

Myers. 

foi^ofnfrt?des       THIS  was  an  action  of  ejectment,  for  lands  in  the  town  o 
of   agreement,  PoughJceepsie,  in  the  county  of  Dutchess,  and  part  of  a  tra< 
rcovenan^lf  called  the  Whitehouse  Tract. 
convey    lands,       The  cause  was  tried  at  the  circuit  in  Dutchess  county,  befoi 

"fhTjSiBhy  Mr  Justice  Thompson,  in  September,  1807. 

for    the    non-       It  was  admitted,  that  the  defendants  possessed  part  of  tl 

t^ToTe^anf,  premises  at  the  commencement  of  the  suit. 

though   it   con-  m 

tained  words  of  bargain  and  sale,  or  an  absolute  conveyance  in  present! ,  to  one  of  the  parties  and    ■ 
heirs,  was  held  to  amount  to  no  more  than  an  agreement  to  convey.    The  intent  of  the^  parties,  wb 
apparent,  and  not  repugnant  to  any  rule  of  law,  will  control  the  technical  words  used  in  an  instrument.  C 

A  bargain  and  sale  of  land  to  A.,  "  to  hold  the  same  to  A.  in  trust  for  B.  and  C,  their  respective  ^e^^JJ 
aivl  assigns  for  ever,  in  fee  simple,"  creates  only  a  life  estate  in  A. ,  and  at  his  death,  the  legal  est^      • 
reverts  to  the  heirs  of  the  grantor  j  and  B.  and  C.  can  only  resort  to  a  court  of  equity  to  enforce  the  trU^^  ' 
A  use  in  a  bargain  and  sale  can  be  limited  only  to  the  bargainee,  who  cannot  be  seised  to  any  other  B^^> 
than  his  own.  (b)    When  the  plaintiff  in  ejectment  claims  to  recover  on  the  ground  of  prior  possession,  th  ^l '» 
possession  must  be  clearly  and  unequivocally  proved.    The  payment  of  taxes,  and  the  execution  of  pa—*"* 
tition  deeds,  are  not  evidence  of  an  actual  possession,  though  they  may  show  a  claim  of  title. 

(a)  Ives  v.  Ives,  13  Johns.  235.  Jackson  v.  Blodget,  16  Johns.  172.  Whallon  v.  Kanffman,  19  John*- 
97.  Mcore  v.  Jackson,  4  Wend.  Rep.  58.  Jackson  v.  Troup,  16  Johns  172.  .See  Jackson  v.  Greer*. 
post,  page  424. 

(b)  Jackson  v.  Cary,  16  Johns.  302. 
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The  plaintiffs  proved  that  William  Ludlow  took  possession 
of  the  premises  in  the  spring  of  1776,  and  remained  thereon  a 
year  or  two ;  that  after  he  left  the  property,  one  M*  Dough 
went  into  possession  of  the  premises,  and  continued  thereon 
until  the  year  1780;  that  one  Lewis  was  in  possession  after 
M'Doug'e,  who  said  that  he  held  under  the  Ludlows;  that  in 
1 783,  one  Chamberlain  was  in  possession,  and  after  him,  others ; 
that  in  1787,  one  Joshua  Carman  was  in  possession,  who  said, 
in  1793,  that  he  held  under  the  Ludlows.  He  remained  in 
possession  until  the  year  1794,  when  he  surrendered  it  to  the 
Ludlows.  It  was  understood  *by  a  witness,  that  Chamberlain 
held  under  the  Ludlows,  though  Chamberlain  did  not  say  so. 
An  agent  for  the  Ludlows  had  the  charge  of  the  property,  and 
in  1798,  paid  the  arrears  of  taxes  for  several  antecedent  years, 
as  such  agent,  and  has  paid  them  regularly  since.  After  Car- 
man left  the  place,  the  fences  were  removed,  and  the  premises 
lay  vacant  and  unenclosed,  until  one  French  took  possession, 
about  two  years  before  the  trial.  One  Lawrence  Van  Kleeck 
was  in  possession  about  40  years  before  the  trial,  and  so  re- 
mained until  his  death,  which  was  in  1770  or  1771.  His  eldest 
son,  Baltus,  succeeded  to  the  possession  on  the  death  of  his  father, 
built  a  barn  on  the  premises,  and  continued  there  until  William 
Ludlow  went  into  possession.  William  Ludlow  died  in  1784, 
and  left  Carey  and  William  W.,  (two  of  the  lessors,)  and  George 
and  Gabriel  W.  his  sons  and  heirs.  George  died  in  1797, 
without  issue,  and  Gabriel  W.  died  in  February,  1805,  leaving 
the  three  other  lessors,  his  children  and  heirs.  The  defendant 
was  in  possession  of  a  part  of  the  premises  under  Jane  Van 
Kleeck,  about  three  or  four  years  before  the  trial. 

The  plaintiff  further  proved  a  partition,  in  1798,  of  the  tract, 
under  the  statute,  between  Gabriel  Ludlow\  William  Ludlow 
and  Carey  Ludlow,  of  the  one  part,  and  the  heirs  and  devisees 
of  Leonard  Van  Kleeck,  of  the  other  part,  by  which  partition, 
50  acres  of  one  tract  was  set  apart  to  the  Ludhws,  and  the 
other  moiety  of  it  left  undivided  between  them  and  the  heirs 
of  Leonard  Van  Kleeck.  A  lot  containing  27  acres  was  also 
divided  between  the  Ludlows  and  the  heirs  of  Van  Kleeck.  In 
1799,  a  further  partition  was  made  of  the  remaining  moiety, 
between  the  Ludlows  and  the  heirs  of  Van  Kleeck,  by  which 
the  former  took  three  fifths. 

The  defendant  read  in  evidence  an  agreement  between  Wil- 
liam Ludlow  and  B alius  Van  Kleeck,  dated  January  31,  1776, 
which  was  an  agreement  to  let  the  place  for  one  year,  on  pay 
ing  the  rent  and  taxes. 

*The  defendant  further  proved,  that  in  1774,  the  premises 
were  in  possession  of  Baltus  Van  Kleeck,  who  built  a  house 
thereon,  and  his  son,  Lawrence  Van  Kleeck,  resided  there  until 
the  winter  of  1775  or  1776,  and  remained  there  a  year,  when 
he  left  the  place ;  that  M9  Dough  went  into  possession  after 
Ludlow ;  that   Chamberlain  was  in  possession  about  the  year 
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albanv,     1784  and  1785  ;  that  Baltus  Van  KleccJc  died  in  1784  ;  and  in 
^^^J^^  the  autumn  of  1785,  his  executors  sold  the  premises  at  auction, 
Jackson      which  were  purchased  by  Joshua  Carman,  who  went  into  pos- 
v  session,  claiming  the  property  as  his  own,  and  continued  to 

reside  there  until  1794,  when  a  hurricane  blew  down  the  house ; 
that  Carman  said  he  owed  the  Ludlow s  a  large  sum  of  money, 
and  that  they  released  the  debt,  in  consideration  of  his  giving 
up  the  possession  to  them  ;  that  Lawrence  Van  Kleeck  was  the 
possessor  and  reputed  owner  at  least  46  years  before  the  trial, 
and  when  he  died,  in  1771,  his  son  Baltus  succeeded  to  the 
possession,  and  built  a  house,  in  which  his  son  Lawrence  re- 
sided until  his  death,  in  1776  ;  that  Baltus  was  within  the  ene- 
my's lines  during  the  American  war ;  that  M' Dough  was  in 
possession  in  1777,  and  said  that  he  was  put  into  possession  by 
the  commissioners  of  sequestration ;  that  one  Wood  succeeded 
M'Dougle,  and  Chamberlain  succeeded  Wood ;  that  Chamber- 
lain, while  in  possession,  said  that  he  paid  rent  to  John  Van 
Kleeck,  one  of  the  executors  of  Baltus  Van  Kleeck.  John  Van 
Kleeck  was  also  an  executor  of  Leonard  Van  Kleeck. 

The  plaintiff  then  proved,  that  in  September,  1794,  a  com- 
plaint was  made  in  behalf  of  Jane  Van  Kleeck  and  George 
Ludlow,  against  Joshua  Carman,  under  the  statute  against  for- 
cible entries  and  detainers  ;  that  he  was  indicted,  and  traversed 
the  indictment ;  but  before  the  trial,  a  settlement  took  place, 
and  the  plea  was  withdrawn,  and  the  indictment  confessed ; 
that  on  the  12th  of  March,  1799,  Baltus  Van  Kleeck,  the  origi- 
nal owner  of  the  premises,  wrote  a  letter  to  Joshua  Carman, 
his  son-in-law,  stating  that  his  house  was  sold  at  Poughkeepsie, 
to  George  Ludlow,  for  his  father  and  his  brother  Gabriel,  for 
[  #391  ]  1,700Z.,  and  that  he  *must  let  Mr.  Ludlow  go  in  as  soon  as  he 
could ;  that  on  the  12th  of  March,  1799,  Baltus  Van  Kleeck  and 
George  Ludlow  entered  into  articles  of  agreement  under  their 
hands  and  seals,  in  which  Baltus,  for  the  consideration  therein- 
after mentioned,  granted,  bargained,  sold  and  conveyed  the  prem- 
ises to  George  Ludlow,  to  hold  in  trust  for  William  and  Gabriel 
Ludlow,  their  heirs  and  assigns  for  ever ;  and  Baltus  covenanted 
to  make  a  good  and  sufficient  deed  by  the  first  day  of  May 
following ;  in  consideration  whereof,  George  Ludlow  covenant- 
ed, that  he  and  William  Ludlow,  or  one  of  them,  would  assign 
bonds  given  by  persons  in  the  county  of  Dutchess  and  Albany, 
(including  Baltus  Van  Kleeck's  bond  to  William  Ludlow,^  tc 
the  amount  of  1,700/.,  and  the  parties  mutually  agreed  to  se- 
cure the  said  lands  and  bonds,  to  be  severally  conveyed  and  as- 
signed, against  all  confiscations,  &c.  Baltus  Van  Kleeck 
agreed  also,  that  the  bonds  to  be  taken  by  him  in '  part  pay- 
ment, were  a  bond  from  Baltus  Van  Kleeck  to  William  Lud- 
low, a  bond  from  C.  Seabury  to  George  Ludlow,  a  bond  from 
E.  Bogardus  to  George  and  William  Ludlow;  and  that  if  the 
two  last  bonds  proved  bad,  or  the  whole  should  fall  short  of  the? 
consideration-money,  the  same  should  be  made  good  ^H 
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assigning  other  bonds.  &c.     For  the  true  performance  of  the     alma NY, 

Ail  unit 

grants  and  covenants,  each  party  bound  himself  to  the  other  in  ^^\^^ 

the  penal  Sum  of  500/.  Jackson 

The  plaintiff  also  produced  in  evidence  the  will  of  George 
Ludlow,  dated  the  17th  of  May,  1797,  by  which  he  devised  all 
his  estate  in  fee  to  his  brother  William  W.,  one  of  the  lessors  ; 
and  also  the  will  of  William  Ludlow,  dated  the  19th  of  April,  • 
1783,  by  which  he  empowered  his  executors  to  sell  all  his  es- 
tate in  fee ;  a  conveyance  from  the  executors  of  William  Lmd- 
la  vj  to  Charles  Ludlow,  one  of  the  lessors,  dated  the  6th  of 
*7tAly,  1795,  for  the  consideration  of  563/.  2s.  for  parts  of  the 
lots;  a  conveyance  from  Charles  Ludlow  to  Gabriel  W.  Lud- 
Iotd,  Carey  Ludlow  and  William  W.  Ludlow,  dated  the  6th  of 
October,  1747. 

*The  jur)  *bund  a  verdict  for  the  plaintiff.  [  *  392  | 

A  motion  wds  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

J.  Tallmadge  and  Emott,  for  the  defendant.  From  the  dif- 
ferent persons  put  into  possession  of  the  premises,  by  the  com- 
nnissioners  of  sequestration,  it  is  manifest,  that  the  title  of  Van 
fCleeck  was  recognized  by  them,  and  rent  was  paid  to  his  ex 

&cutors. 

The  defendant,  being  in  possession,  was  not  bound  to  prove 
&  title,  but  he  has  shown  an  outstanding  title ;  that  Lawrence 
^an  Kleeck  died  seised,  and  left  the  premises  to  his  son  Baltus. 
The  plaintiff,  having  failed  to  make  out  a  possessory  title,  has 
attempted  to  show  a  paper  title ;  but  the  instrument  executed 
lr*  1779,  between  Baltus  Van  Kleeck  and  George  Ludlow,  and 
8^t  up  by  the  lessors,  was  a  mere  agreement  or  covenant  to 
convey,  and  not  an  actual  conveyance.  In  construing  deeds 
°*"  instruments,  the  intent  of  the  parties  is  more  to  be  regarded 
than  the  words.  (4  Bac.  Ab.  160 — 164.  Leases,  K.  Noy, 
128.  1  Term  Rep.  735.  2  Term  Rep.  739.  1  Bro.  Ch.  Rep. 
397.  5  Term,  163.  Shep.  Touch.  84.  3  AtJc.  136.  1  Lev. 
55.  1  Sid.  82.  1  Keble,  160.  225.  274.  Shep.  Touch.  514. 
**oW.  160.  b.  6  East,  530.)  Thus,  where  the  most  proper 
*nd  authentic  words  to  describe  a  present  lease  for  years,  are 
***ude  use  of,  yet  if,  upon  the  whole  deed,  there  appears  no 
8l*ch  intent,  but  that  the  writing  was  merely  preparatory  and 
r^lative  to  a  future  lease  to  be  made,  the  law  will  disregard  the 
^ords,  and  construe  the  instrument  according  to  the  manifest 
l|Jtenl  of  the  parties.  But  should  this  be  regarded  as  a  deed 
5*r  personal  conveyance,  what  would  be  its  operation  ?  If  it 
**^s  any  operation  at  all,  it  can  only  be  as  a  bargain  and  sale 
*t  common  law.  Since  the  statute  of  uses,  the  bargain  is  said 
*°  vest  the  use,  and  the  statute  the  possession.  But  the  use 
***Ust  vest  in  the  bargainee  before  the  statute  can  vest  the 
P°ssession.  (2  Wooddeson,  246.  Cro.  Jac.  696.)  To  raise  a 
**se,  there  must  be  a  valuable  consideration  in  monev.     Nor 
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ALBANY,     can  a  use  be  executed  upon  a  use.  (Saunders,  316.   1  Leo.  1 18 
^^i^  2  Black.  Com.  335.   Gilb.  194.)     The  statute  cannot  have  a 
Jackson      double  operation.     On    a   bargain  and  sale,  no  use    can   be 
de  lared  but  what  the  law  creates  ;  (1   Co.  176,  177.    Bac.  Ah. 
57.      Uses,  E.)  and  the  use  vests  only  in  the  person  who  gives 
the  consideration  ;    (Sauna1.    313 — 315.     Shep.    Touch.    509 
9  510.  Littleton,  sec.  60.      Co.  Litt.  49.  a.)  and  the  bargainee  is 
seised  only  to  his  own  use,  and  not  to  the  use  of  another. 
T  *  393  ]       Again,  a  #bargain  and  sale  to  a  person  generally,  creates  only 
an  estate  for   life  ;  for  since  the  statute  has   transferred  the 
possession  to  the  use,  uses  are  governed  by  the  rules  of  com- 
mon law,  and  no  fee  simple  can  be  created,  without  the  word 
heirs.     (1    Co.  100.     1  And.  35.     3  Keble,  317.     8  Co.  Rep. 
94.  a.    1  Co.  87.     T.  Raym.  287 .    Saunders,  115.    Vaugh.  49.) 
But  admilting  that  there  are  words  which,  if  taken  by  them- 
selves, would  amount  to  a  bargain  and  sale,  yet  if  the  whole 
instrument  is  taken  together,  and  the  intention  is  regarded,  it 
is  clear  that  this  is  a  mere  agreement  for  a  conveyance.     In 
1779,  the  uniform  mode  of  conveying  a  fee  was  by  lease  and 
release.     The  words,  "articles  of  agreement,"  clearly  show 
that  no  present  conveyance  was  intended. 

Harison  and  J.  Radcliff,  contra.  The  words  of  the  deed 
clearly  import  a  conveyance  in  presenti,  and  a  covenant  for 
further  assurance,  which  is  usually  inserted  in  deeds.  The 
consideration  was  sufficient.  The  bonds  and  mortgages  may 
be  regarded  as  money ;  they  were  in  the  power  of  the  Lud- 
lows,  and  it  is  not  essential  that  the  consideration  should  move 
from  the  person  to  whom  the  sale  is  made.  A  covenant  to 
pay  the  consideration-money  at  a  future  day,  is  sufficient 
(Dyer,  331.  a.)  It  is  true,  that  the  legal  use  can  arise  only  to 
the  bargainee  ;  but  there  is  a  limitation  to  the  use  of  the  bar- 
gainee, for  the  words,  "  their  respective  heirs,"  may  apply  as 
well  to  the  bargainee  as  to  the  cestui  que  trusts. 

At  least,  here  is  an  agreement  to  convey  the  land  to  the  les- 
sors of  the  plaintiff,  which,  it  is  admitted,  gave  them  an  equi- 
table title,  under  which  possession  was  taken,  and  has  been 
kept  up  for  near  30  years.  After  a  lapse  of  30  years,  a  con- 
veyance may  be  presumed  to  have  been  .made  pursuant  to  that 
agreement.  As  against  trespassers  and  intruders,  every  pre- 
sumption ought  to  be  made  in  favor  of  the  lessors. 

Again,  as  the  lessors  entered  under  Van  Kleeck,  the  real 
owner,  their  possession  ought  to  be  coupled  with  the  title  of 
Van  Kleeck,  and  be  protected  by  it  against  mere  wrongdoers. 
[  *394  ]  It  is  not  necessary  for  the  plaintiff  to  show  *an  uninterrupted 
actual  possession  of  the  land.  It  is  enough  that  the-  lessors 
have  exercised  acts  of  ownership,  and  have  invariably  claimed 
and  asserted  their  right.  There  has  been,  in  fact,  a  possession 
in  the  lessors  and  by  those  under  whom  they  claim,  from 
1779,  until  about  two  years  before  the  trial  of  the  cause.  Car 
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man  was  the  only  person,  except  the  Ludlows,  who  claimed  to     ALBANY*, 
hold  under  Van  Kleeck,  and  he  relinquished  to  them  all  his   ^Wj^ 
claim,  so  that  they  became  entitled    to  the  whole  right  of      jACkson 
possession  which  belonged   to   Baltus    Van  Kheck.     In   the 
case  of  Jackson,  ex  dem.  Murray  ty  Bowen,  v.  Hazen,  (2  Johns. 
22.)  it  was  decided,  that  a  peaceable  possession  for  three  years 
was  sufficient  to  enable  the  plaintiff  to  recover  in  ejectment, 
against  one  who  entered  without  any  color  of  right.     A  mere 
trespasser  or  intruder  ought  not  to  compel  a  person  who  claims 
title  to  prove  a  regular  title.*    A  possession  is  enough,  prima 
facie,  to  entitle  the  plaintiff  to  recover  in  ejectment.     (2  Lil. 
Ab.   128.     2  Saund.  112.)     A  priority  of  possession   in    the 
plaintiff  will  prevail  against  a  defendant  who  shows  no  title. 

• 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  les- 
sors of  the  plaintiff  must  recover  in  this  case,  either  on  the 
strength  of  the  deed  of  the  12th  of  March,  1779,  or  of  their 
possession  of  the  premises  prior  to  the  entry  of  the  defendant. 
They  have  shown  no  title  but  what  is  to  be  deduced  from  one 
or  other  of  these  sources. 

1.  The  deed  produced  does  not  appear  to  be  sufficient  to 
give  them  the  title  in  question.  Considering  it  in  all  its  parts, 
it  is  to  be  taken  as  a  mere  article  of  agreement,  and  not  a 
conveyance  of  an  estate.  It  purports,  by  its  formal  com- 
mencement, to  be  only  articles  of  agreement,  and  it  concludes 
by  binding  the  parties  to  each  other,  in  a  penalty  for  the  per- 
formance of  the  grants  and  covenants  in  the  deed.  It  is  well 
understood,  that  as  early  as  the  year  1779,  the  form  of  con- 
veyance in  this  state  was  by  lease  and  release,  and  that  this 
had  been  the  universal  practice  during  the  colonial  govern- 
ment, a  practice  which  continued  until  the  abolition  of  the 
British  statutes,  in  *the  year  1788.  It  was  the  generally  [  *  395  | 
received  opinion  at  that  day,  that  a  bargain  and  sale  required 
enrolment,  and  this  usage  and  opinion  (whether  correct  or  not- 
Js  perfectly  immaterial)  is  a  strong  indicium  of  the  understand- 
ing of  the  parties  to  this  deed,  that  no  estate  was  intended  to 
be  conveyed.  There  was  no  consideration  paid  or  acknowl- 
edged, but  only  an  agreement  that  bonds  should  thereafter  be 
assigned,  and  there  was  a  mutual  covenant  to  secure  the  lands 
and  bonds  "  to  be  conveyed  and  assigned"  from  forfeiture  and 
confiscation.  After  this,  who  can  doubt  of  the  intent  ?  The 
intent,  when  apparent  and  not  repugnant  to  any  rule  of  law, 
will  control  technical  terms,  for  the  intent,  and  not  the  words, 
is  the  essence  of  every  agreement.  In  the  exposition  of  deeds, 
the  construction  must  be  upon  the  view  and  comparison  of 
the  whole  instrument,  and  with  an  endeavor  to  give  every  part 
of  it  meaning  and  effect.  The  rule  as  to  leases,  according  to 
Lord  Chief  Barcn  Gilbert,  (Bacon,  tit.  Leases,  &c.)  is,  that 
though  the  most  proper  form  of  words  be  used  to  describe  and 
pass  a  present  lease  for  vears,  yet,  if  upon  the  whole  deed 
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Albany,     there  appears  no  such  intent,  and  that  it  is  only  preparatory 
u*rusl'  and  relative  to  a  future  lease  to  be  made,  the  law  will  rather 

do  violence  to  the  words,  than  break  through  the  manifest 
intent.  The  case  of  Sturgion  v.  Dorothy  (Noy,  128.)  is  di- 
rectly to  this  point.  There  was  in  that  case  an  article  of 
agreement  to  lease  a  place  for  50  years,  and  the  words  were 
in  the  present  tense,  and  with  the  form  of  an  immediate 
demise ;  but  as  the  intent  from  another  part  of  the  same  papei 
appeared  to  be,  that  the  agreement  should  only  be  executory, 
the  court  ruled  that  it  was  not  a  lease,  but  only  an  agreement 
for  a  lease.  The  like  decision  was  made  in  the  modern  cases 
of  GooJtitle  v.  Way,  and  of  Doe  v.  Clare;  (1  Term,  735.  2 
Term,  739.)  and  in  one  of  those  cases,  the  decision  in  Noy 
was  recognized  as  law.  The  same  rule  of  construction  has 
been  applied  to  cases  where  a  life  estate  was  in  question.  It 
was  determined  in  Doe  v.  Smith,  (6  East,  530.)  that  where 
the  *whole  instrument  imported  that  something  ulterior  to  the 
agreement  was  to  be  done  by  way  of  a  regular  lease,  it  showed 
the  intent  to  be,  notwithstanding  the  words  of  the  demise 
appeared  to  be  in  presenti,  that  the  writing  was  only  to  oper- 
ate as  an  agreement  for  a  lease,  and  not  as  the  lease  itself. 
But  the  case  of  Foster  v.  Foster  (1  Lev.  55.  1  Sid.  82.)  is 
much  more  analogous  than  any  which  has  been  mentioned. 
The  deed  in  that  case  respected  an  estate  in  fee,  and  began 
with  the  like  form  of  commencement  as  the  deed  in  the  pres- 
ent case,  and  used  the  like  words  denoting  an  immediate  con 
veyance ;  but  the  court  held,  that  the  articles  did  not  raise  any 
use,  but  rested  only  in  covenant ;  that  it  was  only  an  agree- 
ment preparatory  to  a  further  assurance,  and  that  no  fee 
passed. 

These  cases  sufficiently  establish  the  rule  of  construction, 
that  though  a  deed  may  in  one  part  use  the  formal  and  apt 
words  of  conveyance,  yet  if,  from  other  parts  of  the  instru- 
ment taken  and  compared  together,  it  appears  that  a  mere 
agreement  for  a  conveyance  was  all  that  was  intended,  the 
intent  shall  prevail. 

If,  however,  we  were  to  give  this  article  of  agreement  the 
force  and  effect  of  a  technical  bargain  and  sale,  it  is  evident 
that  only  a  life  estate  was  conveyed  to   George  Ludlow ;  and 
that  the  cestui  que  trusts,  if  they  had  any  remedy,  after  th6 
death  of  Ludlow,  to  enforce  the  trust,  were  under  the  neces- 
sity of  resorting  to  a  court  of  equity  to  obtain  it.     The  legal 
estate  reverted  back  to  the  heirs  of  Baltus  Van  Kleeck.    The 
reversion  in  fee.was  clearly  in  the  bargainor,  for  want  of  word* 
of  inheritance.     Whenever  the  use  limited  by  a  deed  expires 
or  cannot  vest,  it  returns  back  to  him  who  raised  it.  and  a  use 
upon  a  bargain  and  sale  cannot  be  limited  to  any  other  person 
than   the  bargainee.     He  cannot  be  seised  of  the  land  to  any 
other  use  than  his  own.     The  trust  created  in  this  case  was 
exclusively  within  the  cognizance  of  the  Court  of  Chancery, 
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It  is,  therefore,  a  most  obvious  conclusion,  that  the  paper  title 
set  up  by  the  lessors  must  fall  to  the  ground. 

*2.  The  next  point  in  the  case  is,  whether  the  lessors  made 
out  a  title  by  possession. 

It  appears  that  Baltus  Van  Kleeck  was  the  original  owner  of 
the  premises.  He  acquired  a  title  by  descent  cast  from  his 
Father  Law r  nee,  and  he  was  in  the  peaceable  possession  at  the 
commencement  of  the  American  war.  The  legal  title  must 
still  reside  in  his  heirs,  except  so  far  as  it  may  be  deemed  to  be 
lost  or  weakened  by  the  possession  of  the  Ludlow  family.  After 
a  careful  examination  of  the  facts,  I  cannot  perceive  that  the 
lessors  of  the  plaintiff  have  made  out  a  right  of  possession. 
William  Ludlow  entered  in  the  year  1776,  as  a  tenant  under 
Baltus  Van  Kleeck,  and  he  remained  there  for  a  year,  and  then 
left  the  premises.  M' Dough  succeeded  him,  and  said  that  he 
was  put  in  possession  by  the  commissioners  of  sequestration. 
Here  was  still  a  possession  continued  under  the  title  of  Van 
Kleeck,  by  public  officers,  assuming  the  possession  as  belonging 
to  Van  Kleeck,  who  had  withdrawn  within  the  British  lines. 
M' Dough  was  succeeded  by  Lewis  or  Wood,  and  he  by  Cham- 
hrlain,  who  was  in  possession  in  1784  and  1785,  and  paid  rent 
to  one  of  the  executors  of  Baltus  Van  Kleeck.  In  1785,  the 
executors  of  Baltus  sold  the  premises  at  auction,  and  Carman 
purchased  and  took  possession  under  that  title,  and  held  the 
premises  until  the  year  1794,  when  we  first  hear  of  any  recog- 
nition of  a  title  in  the  Ludlow  family,  and  it  is  from  that  time 
only  that  any  title  by  possession  can  be  deduced.  The  fact 
mentioned  by  one  of  the  witnesses  for  the  plaintiffs,  that  Lewis, 
who  was  in  possession  after  M*  Dough,  said  that  he  held  under 
the  Ludlows,  cannot  have  much  weight.  It  is  probable  there 
must  have  been  some  mistake  on  this  point,  as  the  possession 
tod  title  of  Van  Kleeck  seem  afterwards  to  have  been  regularly 
continued  down  and  acknowledged  until  the  controversy  which 
.took  place  with  Carman,  in  1794.  The  possession  of  the 
Ludlows  since  the  year  1794  was  equivocal,  and  not  sufficient 
to  support  any  *title  founded  upon  possession  alone.  About 
the  time  that  Carman  acknowledged  their  title,  he  quitted  the 
possession,  and  from  that  time  until  the  entry  of  the  defendant, 
the  premises  were  left  vacant  and  unenclosed.  The  payment 
rf  taxes,  and  the  partitions  made  by  the  Ludlow  family,  were 
Bot  evidence  of  actual  possession,  though  they  may  have  been 
of  a  claim  of  title.  The  lessors  of  the  plaintiff,  therefore,  failed 
to  support  a  right  founded  on  possession,  and  the  defendant 
dwwed  an  outstanding  title  in  the  legal  representatives  of 
Baltus  Van  Kleeck. 

The  court  are,  accordingly,  of  opinion,  that  the  verdict  was 
gainst  evidence,  and  ought  to  be  set  aside. 

TTan  Ness,  J.,  having  been  formerly  concerned  as  counsel, 
ave  no  opinion. 
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ALBANY,         Thompson,  J.,  not   having   heard   the  argument    cave  no 

^S^SSt  °Pinion- 

Bailey  and  Rule  granted,  (a) 

BOGERT 

Ogden s  W  ^  new  '"^  was  a^so  6ran*cd ,n  tne  case  °f  Jackson,  ex  dem.  Ludlow  and  others, 

v.  JFrench,  depending  on  the  same  questions. 


[  *  399  ]        *Bailey  and  Bogert  against  Ogden  and  Ogden. 

b"  the^Sldor  THIS  was  an  action  of  assumpsit.  The  declaration  stated 
of  ^oods,  in  his  a  special  agreement,  that  the  plaintiffs,  on  the  14th  of  Decern- 
of  the  name1  of*  ^er'  *®04,  being  possessed  of  a  quantity  of  sugars,  did,  at  the 
the  purchaser,  instance  and  request  of  Francis  Huguet,  the  broker  of  the 
ofdthehcontract  defendants,  sell  to  them,  and  they  by  their  broker  bought,  184 
of  sale,  which  boxes  of  white  sugars,  at  16   dollars  and  25  cents  per  100 

a^nt^of0  t£e  we'gnt?  an(*  a'so  205  boxes  and  1  hogshead  of  brown  sugars, 
vendee,  who  at  12  dollars  and  50  cents  per  100  weight,  upon  the  following 
chase  thedpur"  terms  and  conditions :  That  the  same  were  to  be  paid  for  in 
sented  to  by  two  equal  payments,  the  one  half  at  60,  and  the  other  half  at 
was  held  n'oMo  ^  days,  f°r  which  promissory  notes,  with  endorsers,  were  to  be 
i>e  a  sufficient  given,  and  the  debentures  for  the  sugars  received  by  the  plain- 
memorandum     tiflfs  in  part  payment ;  that  the  sugars  were  to  remain  in  the 

in  writing"  with-  *  *^      • '    •  ™ 

in  the  statute  of  store  of  the  plaintiffs  for  the  defendants,  who  were  to  pay  two 
frauds,  it  not  shillings  per  box,  per  month,  for  storage,  until  removed. 
I  49**  1  There  was  an  averment  of  the  delivery  *of  the  sugars,  and  a 
thenparfyu> be  demand  of  the  notes ;  and  a  breach  alleged,  that  the  same 
charged,  or  by  were  not  given,  nor  the  money  paid,  &c.  The  cause  was  tried 
"\vhe"her  the  at  the  sittings,  in  New-York,  before  Mr.  Justice  Tompkins, 
vendor  isbound  and  a  special  jury  of  merchants. 

owuiduin,meTo  At  the  trial,  the  deposition  of  Walter  Willis,  a  witness,  was 
thai  the  vendee  read,  who  deposed,  that  he  had  lived  as  a  clerk  with  the 
the  contract  plaintiffs,  since  December,  1799 ;  that  at  several  times  prior  to 
against  him?  the  13th  of  December,  1804,  Huguet,  who  acted  as  a  broker 
qUThe  form  of  for  the  defendants,  called  at  the  store  of  the  plaintiffs,  to  look 

the     memoran-: 

dumofthc  bargain  is  not  material,  but  it  must  state  the  contract  with  reasonable  certainty,  so  that  the 

substance  of  it  can  be  understood  from  the  writing  itself,  without  having  recourse  to  parol  proof. 

An  actual  delivery  of  goods,  or  of  a  part  of  them,  is  not  always  required  by  the  statute  of  frauds,  bat  a 
virtual  or  constructive  delivery  may  be  sufficient  Those  circumstances  which  ought  to  be  held  tanta- 
mount to  an  actual  delivery,  ought,  however,  to  be  so  strong  and  unequivocal,  as  to  leave  no  doubt  of  tie 
intent  of  the  parties.  An  agreement  with  the  vendor  about  the  storage  of  the  goods,  and  the  delivery  by 
him  of  the  export  entry  to  the  agent  of  the  vendee,  were  held  not  to  be  sufficiently  certain  to  amount  to  • 
constructive  delivery,  or  to  afford  an  indicium  of  ownership,  (a) 

Where  the  vendor  of  goods  on  a  credit,  required  notes  of  the  vendee  with  approved  endorsers,  whiea 
was  agreed  to  by  the  agent  of  the  vendee,  as  one  of  the  terms  of  the  contract  of  sale,  it  seems,  that  tat 
contract  of  sale  is  not  complete,  until  the  principal,  or  vendee  himself,  has  assented  to  .the  giving  of  endorsed 
notes,  and  the  endorsers  have  been  named  ana  approved. 

Whether  an  agent,  who  is  authorized  to  purchase  goods  at  a  certain  price,  upon  a  certain  credit,  caa 
stipulate,  so  as  to  bind  his  principal,  to  give  endorsed  notes  or  security  1  qiiere. 

An  agent  or  broker,  authorized  to  purchase  goods  on  certain  tf  rms,  is  a  competent  witness,  m  a  sal 
between  the  vendor  and  the  vendee,  though  he  has  exceeded  his  authority. 

(a)  Cutwater  v.  Dodge.  6  Wend.  S97. 
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at  some  sugar,  with  a  view  to  purchase  it  ibr  the'  defendants ;     Albany. 

that  on  the    13th  or  14th  of  December,  1804,  (and  he  rather  >August^808. 

thought  it  was  the  13th,)  Huguet  called  again,  and  after  some    bailey  and 

conversation  with  the  plaintiffs,  finally  and  absolutely  purchased       Bogert 

160  boxes  of  white  and  190  boxes  of  brown  sugar,  which  had      ogdens. 

been  imported  from  the  Havanna,  in  the  schooner  Mary  Ann, 

and  arrived  in  New- York  the.  6th  of  November,  1804  ;  and  also 

14  boxes  and  1    hogshead  of  brown   sugar,  and  24  boxes  of 

white  sugar,  which  had  been  imported  in  the  sloop    Caroline, 

on  the  29th  of  October,  1804  ;  that  the  prices  and  terms  were 

agreed  on  ;  that  he  agreed  to  give  the  defendants'  notes  en- 

lorsed  at  60  and  90  days,  but  that  the  debentures  on  the  sugars 

were  to  be  received  in  part  payment ;  that  Huguet  requested 

that  the  sugars  might  remain  in  the  store,  and  that  he  would 

pay  storage   for  them  ;  and  it  was   agreed    that   the   sugars 

should  remain,  and  that  the  storage  should  commence  after 

the  expiration  of  the  current  month.     The  price  of  storage  was 

fixed  at  2  shillings  per  box  ;  tfie  month's  storage  for  the  sugars 

imported  in  the  Mary  Ann,  «ended  on  the  8th  of  January,  and 

for  those  imported  in  the  Caroline,  on  the  30th  of  December. 

An  entry  of  the  sale,  and  the  terms,  was  made  by  one  of 
the  plaintiffs,  in  a  memorandum  book,  and  the  entry  read  to 
Huguet,  who  said  it  Was  correct.  Huguet  then  requested  the 
plaintiffs  to  give  him  a  minute  of  the  import  entries,  to  enable 
the  defendants  to  make  an  export  entry  *of  the  sugars,  in  order  [  *  401  ] 
to  obtain  the  drawback  ;  and  one  of  the  plaintiffs  gave  to  Hu- 
guet  such  a  minute.  The  memorandum  book,  together  with 
the  other  books  of  the  plaintiffs,  and  the  sugars  and  store,  were 
destroyed  by  fire,  on  the  18th  of  December,  1804.  Two  or 
three  days  after  the  fire,  the  witness,  on  being  requested  by  the 
plaintiffs,  made  a  memorandum  relative  to  the  sale,  to  the  best 
of  his  recollection.  He  further  stated,  that  it  was  a  general 
practice  with  the  plaintiffs,  not  to  give  bills  of  parcels  for  goods 
sold,  until  they  were  delivered,  or  until  they  received  the  money 
or  notes  for  which  they  were  sold  ;  that  Huguet,  in  the  character 
of  broker,  had,  before  the  above  sale,  purchased  goods  from 
the  plaintiffs  for  the  defendants  ;  that  the  plaintiffs  required 
endorsed  notes,  because  the  sum  was  large,  and  they  were  acting 
as  factors  for  others,  and  the  sugars  were  sold  by  them  as  agents 
or  factors  for  foreign  correspondents ;  that  Huguet  wanted  the 
plaintiffs  to  take  the  notes  without  an  endorser,  but  they 
refused. 

The  book-keeper  of  the  plaintiffs,  and  another  clerk,  testified 
to  the  same  facts. 

The  three  witnesses  said,  that  no  mention  was  made,  in  any 
of  the  conversations  between  Huguet  and  the  plaintiffs,  whether 
the  defendants  were  to  be  at  liberty  to  remove  the  sugars,  be- 
fore the  delivery  of  the  notes ;  nor  was  there  any  conversation 
as  to  the  person  who  was  to  be  the  endorser  of  them ;  nor 
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ALBANY,     whether  the  sugars  were  sold  according  to  the  import  weight 

August,  1800.     or  not 

Bailey  and        Several  merchants,  who  were  called  as  witnesses,  testified. 
Bogkkt      that  it  is  a  common  practice,  in  dealing  with  respectable  mer 
Ogdens.      chants,  to   deliver   the   goods  before   calling  for   the    note.*, 
whether  they  are  to  be  endorsed  or  not,  without  previously  in- 
quiring who  is  to  be  the  endorser ;  that  it  is  not  usual  to  stipu- 
'  late  for  storage  until  the  bargain  is  complete,  and  they  never 

heard  of  an  instance  of  the  minute  of  the  import  entry  of  good9 
being  delivered,  until  after  the  goods  were  sold. 

[  *  402  ]  *The  plaintiffs,  pursuant  to  a  written   notice,  called  on  the 

defendants  to  produce  two  letters  written  by  one  of  the  de- 
fendants, the  one  dated  the  11th  of  December,  1804,  at  Phila- 
delphia, and  directed  to  Andrew  B.  Lyde,  in  New-  YorJc>  his 
clerk,  and  the  other  from  the  same  to  the  same,  dated  the  13th 
of  December,  and  also  the  minute  of  the  import  entry  delivered, 
which  were  produced  ;  and  the  deposition  of  the  said  Lyde 
was  read,  who  stated,  that  for  four  years  past  he  had  lived  with 
the  defendants,  as  a  clerk  ;  that  in  November,  1804,  the  de- 
fendant R.  Ogden  left  New-  York  for  Europe,  and  on  the  2d  of 
December,  1804,  the  defendant  J.  Ogden  left  New-YorTc  for 
Philadelphia,  having  been  previously,  as  the  defendant  J.  Og- 
den said,  in  treaty  with  the  plaintiffs,  for  the  purchase  of  sugars ; 
that  he  heard  the  defendant  J.  Ogden  authorize  Huguet  to 
purchase  the  sugars  at  a  limited  price,  at  12  dollars  and  50 
cents  for  the  brown,  and  16  dollars  and  25  cents  for  the  white 
sugars,  on  a  credit  of  60  and  90  days  ;  that  neither-the  depo- 
nent nor  any  other  person  had  any  discretionary  authority  from 
J.  Ogden  on  the  subject ;  that  on  the  1 2th  of  December,  he 
received  from  J.  Ogden  a  letter,  in  which  he  said,  "  In  respect 
to  the  sugars  of  Bailey  fy  Bogert,  I  think  it  is  probable  they 
will  come  to  our  price,  say  12  dollars  and  25  cents,  and  16 
dollars  and  25  cents,  at  60  and  90  days  ;"  and  on  the  13th  of 
December,  he  received  another  letter  from  J.  Ogden,  in  which 
he  said,  "  Huguet  may  now  buy  the  sugars  of  Bailey  fy  Bogert, 
if  he  can,  on  the  terms  they  offered,  say  12  dollars  and  50  cents, 
and  16  dollars  and  25  cents,  at  60  and  90  days'  credit ;"  that 
on  the  same  day  he  showed  the  last  letter  to  Hvguet,  and 
authorized  him  to  make  the  purchase  of  the  plaintiffs,  on  the 
terms  therein  specified  ;  that  on  the  same  day,  Huguet  told  him 
that  the  plaintiffs  had  agreed  to  let  him  have  the  sugars  on  the 
above  terms,  but  demanded  endorsed  notes  ;  that  this  condition 
occasioned  some  surprise  to  the  deponent,  and  he  told  Huguet 
he  had  no  authority  to  say  that  the  defendants  would  give  an 
endorser ;  that  the  deponent  told  Huguet  that  the  defendant  J. 

[  *  403  ]  #  Ogden  would  be  in  town  in  a  day  or  two,  and  call  on  the 
plaintiffs ;  that  all  further  negotiation  was  considered  as  at  an 
end  till  his  return,  and  he  heard  nothing  further  on  the  sub- 
ject, until  after  the  fire ;  that  when  the  deponent  shut  up  the 
counting  house  of  the  defendants,  on  the  evening  of  the  17th 
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of  December,  J.  Ogden,  had  not  yet  returned  from  Philadelphia, 
nor  did  he  hear  of  his  arrival  until  the  morning  after  the  fire ; 
that  on  the  20th  of  March,  1805,  one  of  the  plaintiffs  called  on 
J.  Ogden  for  payment  of  the  sugars,  who  denied  the  purchase ; 
that  the  defendants  have  never,  to  his  knowledge,  been  asked  Ogden*. 
for,  or  given  an  endorser ;  that  Huguet  was  usually  employed 
by  /.  Ogden,  in  purchasing  sugars  and  other  goods,  and  had 
made  frequent  purchases  for  him  before  the  above  transaction ; ' 
that  it  was  the  general  practice  for  the  defendants  to  give  in- 
structions to  Huguet  with  respect  to  such  purchases,  and  for 
Huguet  to  report,  before  the  bargain  was  concluded. 

Francis  Huguet,  who  was  sworn  as  a  witness  on  the  part  of 
the  defendants,  said,  that  on  the  14th  of  December,  1804,  a 
clerk  of  the  defendants  requested  him  to  buy  the  sugars  on 
the  terms  mentioned  in  their  letter ;  that  he  went  to  the  plain- 
tiffs, who  offered  them  on  those  terms,  with  an  approved  en- 
dorser ;  that  he  replied  that  he  did  not  believe  that  the  de- 
fendants would  object  to  satisfy  them  as  to  the  endorser,  but 
that  was  not  his  order,  and  that  J.  Ogden  would  be  in  town  on 
Monday ;  that  he  wrote  with  his  pencil,  in  his  memorandum 
book,  as  follows : — 

"  14th  December, 

Ci  J.  Ogden  fy  Co. Bailey  fy  Bogert, 

"Brown  12  1-2?  ~A        ,  ^    , 

"White  16  1-4  £  60  and  90  days. 

"  Debenture  part  pay." 

That  the  plaintiffs  said  they  would  not  consent  to  sell  the  sugars, 
without  an  endorser  ;  that  on  the  next  day,  the  plaintiffs  read 
*°  him  the  memorandum  which  they  had  made  the  day  before, 
thus  : 

*"  14th  December, 
u  Sold  Huguet,  for  J.  Ogden  if  Co.  notes  with  approved  en- 
dorser, boxes  white,  do.  brown  Havanna  •  sugars. 
**  12  1-2  for  brown,  and    16  1-4  for  white,  payable  at  60  and 
90  days ;  debenture  we  will  receive  in  part  payment." 

That  he  said  to  them  it  was  right,  but  in  respect  to  the  en- 
dorser,  hetsaid,  that  J.  Ogden  will  be  in  town  on  Monday,  and 
y°uwittjix  it  with  him;  that  he  went  and  told  the  clerk  of 
*he  defendants  that  the  plaintiffs  demanded  an  endorser,  who 
^plied  that  he  had  no  order  about  that,  and  it  must  be  left  to 
**•  Ogden,  on  his  return  ;  that  he  saw  J.  Ogden  the  morning 
**W  the  fire,  who  refused  to  give  an  endorser-;  that  he  made 
110  memorandum  or  entry  of  it  in  his  day-book,  until  he  knew 
whether  /.  Ogden  would  accept  of  the  terms,  but  merely  kept 
**te  memorandum  with  a  pencil  in  his  memorandum  book : 
***at  he  made  no  agreement  about  storage,  nor  said  any  thing 
*bout  removing  the  sugars ;  that  he  did  not  consider  the 
Vol.  III.  39  305 
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ALBANY,     bargain  concluded,  if  /.  Ogden  did  not  agree  to  give  an  en 
August,  ms.   dorser. 

The  defendants  further  proved  the  delivery  to  them  by  the 
plaintiffs,  on  the  25th  of  December,  1804,  of  a  bill  of  parcels 
of  the  sugars,  and  that  the  latter,  on  the  29th  of  December,  de- 
manded notes,  without  an  endorser. 

The  judge  charged  the  jury,  that  if  Huguet  acted  under  the 
authority  of  the  defendant's  letter  of  the  13th  of  December, 
he  was  clothed  with  discretionary  powers,  as  to  the  security  to 
be  given,  and  the  defendants  were  bound  by  his  stipulation  to 
give  an  approved  endorser,  provided  such  stipulation  was  made 
by  him  ;  that  his  authority,  by  virtue  of  that  letter,  extended  to 
an  acceptance  of  the  delivery  of  the  goods ;  that  a  note  or 
memorandum,  to  satisfy  the  statute  of  frauds,  must  contain  tbe 
names  of  the  parties,  and  the  terms  of  the  contract,  and  that  w 
the  names  of  the  parties  be  inserted  at  the  top,  in  the  middle,  °r 
at  the  bottom,  by  their  authority,  it  is  sufficient ;  that  he*e 
being  but  one  special  count  upon  the  contract,  and  *that  con*1* 
averring  a  delivery,  the  averment  must  be  proved,  even  if  the**e 
had  been  a  note  or  memorandum  within  the  statute;  thattt*e 
right  to  recover  depended  on  the  fact,  whether  there  was  a  co**^" 
summated  bargain,  and  a  delivery  and  acceptance  of  the  goods» 
so  as  to  change  the  property  :  that  the  delivery  and  acceptan*^e 
need  not  be  actual,  but  may  arise  by  construction  from. the  ac^-^9 
and  declarations  of  the  parties ;  and  it  was  submitted  to  t 
jury,  whether  the  declarations  and  acts  of  the  parties  amount 
to  a  waiver  by  the  plaintiffs,  of  the  weighing  of  the  goods,  a 
a  delivery  of  the  notes,  as  precedent  to  the  transfer,  and  an  a. 
ceptance  of  the  goods  by  Huguet,  as  the  property  of  the  d 
fendants  ;  if  they  did,  that  they  ought  to  find  for  the  plain  tiffS 
but,  otherwise,  for  the  defendants. 

The  jury  found  a  verdict  for  the  defendants,  and  a  moti 
was  made,  at  a  former  term,  to  set  it  aside,  and  for  a  ne^ 
trial. 
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C.  J.  Bogert,  for  the  plaintiffs.     1.   The  first  question  5*» 
whether  Huguet,  the  broker,  was  authorized  to  make  the  hm-** 
gain  which  he  concluded  with  the  plaintiffs.     A  special  age  *it 
must,  no  doubt,  act  within  the  scope  of  his  authority  ;  and  t!*e 
point  of  inquiry  is,  What  was  the  extent  and  scope  of  the  au- 
thority of  the  agent  in  this  case  ?     Where  a  person  is  authorized 
to  do  a  certain  thing,  he  is  clothed  with  all  the  powers,  relative 
to  the  object  of  his  agency,  that  may  be  necessary  to  attain 
it     If  an  agent  is  directed  to  purchase  a  particular  piece  of 
land,  he  cannot  buy  another  piece ;  but  if  he  obtain  the  pie^e 
he  was  sent  to  purchase,  the  principal  will  be  bound  for  tt»e 
price-     If  he  be  limited  as  to  the  price,  and  he  exceed  it,  yet  I*18 
principal  will  be  answerableTor  the  excess  of  price,  if  the  p* 
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ticular  instructions  of  the  agent  were  not  made  known  to  the     Albany, 
vendor,  who  has  nothing  to  do  with  the  terms  prescribed  by  the    August^i808 
principal.     {Fenn  v.  Harrison,  3   Term  Rep.    757.     4   Term    Bah.et  ami 
Rep.  177.      1  Pothier  on    Obligations,  by  Evans,  p.  45.   p.    L.       Bogert 
ch.  1.  sec.   1 .  art.  5.  §  4.)     A  master  or  principal  will  be  bound      Ouuens 
by  the  special  warranty  of  his  servant  or  agent,  in  relation  to 
goods  sold.     (1   Sir.  653.     1   Salk.  289.)     Where  a  broker 
subscribed  a  policy  in  the  name  of  another,  proof  that  he  had 
frequently  done  so  before,  was  held  sufficient  evidence  *of  his       [  *  406  ] 
authority,  to  charge  the  principal.     (Neal  v.   Erving,  1    Esp. 
Ca.  61.    See  1  Esp.   Ca.  111. .  3  Esp.  Ca.  64.)     Huguet,  in 
the  present  case,  was  a  common  broker,  and  had  been  fre- 
quently employed  by  the  defendants  to  purchase  goods,  and 
had  more  than  once  purchased  sugar  of  the  plaintiffs,  for  them. 
He  was,  therefore,  to  be  considered   as  their  agent  or  factor. 
The  letter  from  the  defendants  directed  him  to  make  the  pur- 
chase on  the  terms  which  they  had  offered.     Although  nothing 
had  been    said    about   endorsed    notes,  yet,  as  he  was    not 
specially  instructed  to  the  contrary,  his  agreement  to  give  en 
dorsed  paper,  taking  into  view,  also,  the  general  practice  on  sales 
°f  merchandise,  was  within  the  scope  of  his  authority.     Great 
^convenience  and  embarrassment  would  result  from  a  con- 
trary doctrine,  in  all  the  transactions  of  commerce,  if  the  agent 
or  broker,  employed  to  make  a  bargain,  were  required  to  com- 
municate the  exact  terms  of  his  instructions  to  the  vendor, 
inhere  a  person  is  employed  as  a  broker,  it  is  always  under- 
wood, that  he  is  clothed  with  competent  authority  to  conclude 
the     purchase;  and    whether   he    observe    his  particular    in- 
structions, or  not,  is  a  question  solely  between  him  and  his 
ei**  plover. 

3.  Considering,  then,  Huguet,  as  having  sufficient  authority 
to  bind  the  defendants,  the  next  question  is,  whether  the  con- 
tract of  sale  made  with  the  plaintiffs  was  so  complete  and 
v*lid,  as  not  to  be  defeated  by  the  statute  of  frauds.     The 
detks  of  the  plaintiffs  swear  that  they  understood  the  bargain 
as  finally  concluded  ;  and,  indeed,  all  the  circumstances  proved, 
*how  it  to  have  been  so.     The  things  sold  and  the  price  were 
agreed  upon.     The   plaintiffs  wish  the  goods  to  be  removed, 
wad  the  defendants  request  that  they  may  remain  in  store,  and 
agree  for  the  storage,  at  a  certain  stipulated  rate.     The  import 
entry  is  demanded  for  the  purpose  of  enabling  the  defendants 
to  obtain  the  drawback.     These  acts  would  not  have  taken 
place,  if  the  contract  had  not  been  complete  and  final.     The 
agreement  to  let  the  goods  remain  in  the  store  of  the  plaintiffs, 
and  that  the  defendants  should  pay  for  the  storage  at  a  certain 
'ate,  is  as  strong  a  symbolical  *delivery  of  them,  (see  Cowper,       [  *  407  j 
®4.    1  Caines,  46.     1  East,  94.)  as  if  a  bill  of  parcels,  or  a 
W  of  the  warehouse,  had  been  delivered  to  the  defendants. 
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ALBANY,     (Hunn  v.  Bowne,  2   Caines,  38.    Hollingworth  v.    Napier,  3 

^^j^   Caines,  182.  Lansing  v.  2Wimt,  2  JoAns.  16.)     A  written  order 

Bailey  and    for  the  delivery  of  goods  has  been  held  a  sufficient  delivery 

Bogert       within  the  statute  of  frauds.     (Searle  v.  Keeves,  2  Esp.   Ca. 

Or. dens.  598.)  So,  where  a  bargain  was  struck  for  the  sale  of  a  stack 
of  hay,  by  the  parties  on  the  spot,  and  the  vendee  sold  a  part 
of  it  to  a  third  person,  who  took  it  away,  but  without  the  con- 
sent of  the  vendor,  this  was  left  to  the  jury,  as  sufficient  evi- 
dence of  a  delivery,  so  as  to  take  the  case  out  of  the  statute 
of  frauds.  (Chaplin  v.  Rogers,  1  East,  192.)  Putting  a 
mark  upon  goods  has  been  considered  as  tantamount  to  an 
actual  delivery  or  possession,  so  as  to  divest  the  vendor's  right 
to  stop  in  transitu.  (Ellis  v.  Hunt,  4  Term  Rep.  464.)  But 
it  may  be  said  that  the  sale  was  not  complete,  because,  as  the 
defendants  were  to  give  approved  endorsed  notes,  it  might  be 
that  the  plaintiffs  would  not  approve  of  the  endorsers  ;  and  if 
they  did  not  approve  of  the  endorsers,  they  might  stop  the 
goods  in  transitu.  The  right  of  stopping  in  transitu  grows 
out  of,  but  does  not  affect,  the  contract  of  sale,  and,  indeed,  is 
not  applicable  to  a  case  like  the  present,  or  where  there  is  an 
actual  delivery  of  the  goods. 

As  to  a  note  or  memorandum  in  writing :  The  names  of  the 
parties,  and  the  terms  of  the  contract,  were  reduced  to  writing 
by  the  plaintiffs,  and  read  to  Huguet,  who  assented  to  them. 
Huguet  himself  also  made  a  memorandum  in  his  note  book, 
of  the  contract.  It  is  not  necessary  that  both  parties  should 
sign;  (see  Roget  v.  Clapp,  2  Caines,  117.)  and  writing  is 
equivalent  to  signing. 

In  the  case  of  Saunderson  v.  Jackson  (2  Bos.  if  Puller,  23S.) 
a  bill  of  parcels  given  by  the  vendor,  for  goods,  pursuant  to  an 
order,  and  a  subsequent  letter  of  the  vendor  referring  to  the 
ord$r,  taken  together,  were  held  a  sufficient  memorandum  in 
writing  within  the  statute. 

3.  Again,  Huguet,  without  a  release  from  the  defendants, 
was  an  incompetent  witness,  for  if  he  exceeded  his  authority, 

[  *  408  ]       he  would  be  answerable  to  them ;  he  was,  *therefore,  interested 
to  show  that  he  acted  according  to  his  instructions. 

4.  Another  ground  on  which  the  verdict  ought  to  be  set 
aside,  is  the  misdirection  of  the  judge.  Though  the  special 
count  in  the  declaration  averred  a  delivery,  yet  if  there  was  a 
memorandum  in  writing,  that  would  be  sufficient  under  the 
statute.  Both  things,  a  delivery  and  a  note  in  writing,  need 
not  be  shown.  The  written  papers,  connected  with  the  other 
facts,  ought  to  have  been  left  to  the  jury  as.  evidence  of  a 
delivery,  (2  Bos.  fy  Puller,  238.)  but  the  judge  positively 
directed  them  on  this  point,  as  a  question  of  law,  and  not  fc 
their  decision.  Again,  the  judge  stated  to  the  jury,  that  tl 
weighing  of  the  goods,  and  the  delivery  of  the  notes  were  nec< 
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earily  precedent  to  the  delivery  or  transfer  of  the  property,     ALBANY, 
unless  expressly  waived    by  the  defendants.     But  unless  the  ^s^J[^ 
weighing  of  the  goods  forms  a  part  of  the  bargain  or  contract    bailey  and 
of  sale,  the  contract  is  consummate  without  it.  (2  Esp.  Ca.  298.      Booirt 
1  East,  192.)  OGoiNs. 

In  the  case  of  Hanson  v.  Meyer,  (6  East,  614.)  there  was  a 
written  order  to  the  warehouse-man,  "  to  weigh  and  deliver  the  , 

goods,"  and  by  the  particular  terms  of  the  contract,  the  weigh- 
ing was  an  act  precedent  to  the  delivery,  (a) 

^Hoffman  and  T.  A.  Emmet,  contra.  If  there  was  any  mis-  [  *  409 
direction  of  the  judge  in  this  cause,  it  was  in  favor  of  the  plain- 
tiffs, for  he  charged  the  jury,  that  if  they  were  satisfied  that 
there  was  a  delivery  of  the  goods,  to  find  a  verdict  for  the 
plaintiffs.  He  did  no  more  than  state  the  law  on  the  subject, 
leaving  the  facts  to  the  decision  of  the  jury,  unembarrassed 
with  any  legal  questions.  The  declaration  in  this  case  is  on  a 
contract  of  sale,  and  all  material  averments  must  be  proved. 
These  averments  are, 

1.  The  contract  of  sale. 

2.  That  notes  with  endorsers  were  to  be  given. 

3.  The  delivery  of  the  goods. 

4.  The  weight. 

By  notes  with  endorsers,  must  be  understood,  such  endorsers 
as  the  plaintiff  should  approve.  The  defendants  could  not 
compel  the  plaintiffs  to  accept  notes  endorsed  by  any  persons 
they  might  think  proper  to  request  to  write  their  names  on  the 
back  of  the  notes.  The  stipulation,  if  intended  to  have  any 
force,  meant  that  they  should  be  approved  endorsers.  If  the 
defendants  had  brought  their  action  against  the  plaintiffs,  on 
the  contract  for  the  non-delivery  of  the  sugar,  it  would  have 
been  necessary  for  them  to  have  averred,  that  they  had  given 
notes   with   approved   endorsers,   or   had   tendered    such    as 

(a)  It  seems  to  be  a  general  rule  in  contracts  of  sale,  where  no  time  of  credit  is 

Siven  to  the  vendee,  that  the  payment  of  the  price  or  consideration  must  precede  the 
elivery.  2  Black.  Com.rn.Wi-.  1  Saltc.  113.  6  East,  625.  Where  there  is  a  sale, 
'  dierefore,  of  goods,  by  number,  weight,  or  measure,  at  so  much  a  piece,  a  pound  or 
bushel,  it  is  necessary  that  the  things  should  be  counted,  weighed,  or  measured,  before 
♦he  price,  or  consideration  to  be  paid,  can  be  ascertained.  Before  this  is  done,  the  con- 
tract of  sale,  it  is  true,  is  considered  as  existing,  so  as  to  give  the  vendee  a  right  of  action 
for  the  delivery  of  the  thing,  on  tendering  the  price,  and  the  venddr  his  action  against  the 
vendee  for  the  price,  on  offering  to  deliver  the  thing  sold.  But  before  the  goods  are 
weighed  or  measured,  or  the  articles  counted,  the  sale  is  not  so  consummate  and  perfect, 
as  absolutely  to  change  the  property,  but  the  goods  still  remain  at  the  risk  of  the  vendor. 
8ee  Pothier,  Traite  du  Contrat  de  Vente,  part  4.  no.  308.  And  this  appears  to  be  the 
doctrine,  as  laid  down  by  Lord  EUenborough,  in  the  case  of  Hanson  v.  Meyer,  6  E«st, 
6*5. 

Where  the  sale  is  expressed  to  be  at  so  much  a  pound,  or  bushel,  it  is  considered  a  sa.e 
by  the  weight  or  measure ;  and  the  weighing,  or  measuring,  is  necessary  before  the  sum  to 
be  paid  can  be  ascertained ;  but  where  the  sale  is  of  a  certain  thing  said  to  contain  m» 
much,  for  a  single  aid  entire  sum,  it  is  a  sale  by  the  whole,  or  lump,  (per  aversionem,\ 
the  contract  of  sale  is  perfect,  and  the  thing  sold  remains  at  the  risk  of  the  purchaser 
Pothier  ibid 
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ALBANY,  ought  to  be  approved.  The  giving  of  notes,  then,  with  en 
^"§}^>J^  dorsers,  was  a  condition  precedent  to  the  delivery.  Untilthatwaa 
Bailey  and  done,  the  defendants  could  have  no  right  to  demand  a  delivery 
Hogert  0f  tne  goods.  To  support  the  special  count  in  the  declaration, 
it  should  be  shown,  that  there  was  an  absolute  delivery  of  the 
sugars,  that  the  entire  dominion  over  them  was  transferred, 
and  that  the  vendor  had  parted  with  the  possession.  Suppose 
the  defendants  had  become  #bankrupts,  could  their  assignees 
have  taken  the  sugar  ?  Or  had  they  died,  would  the  sugar  have 
been  assets  in  the  hands  of  their  administrators?  There  is  no 
pretence  that  there  was  an  actual  delivery.  The  witnesses 
merely  state,  that  the  bargain  was  complete.  Has  there  been 
a  virtual  or  constructive  delivery  ?  There  is  no  instance  of  a 
virtual  delivery,  in  which  the  dominion  over  the  property  has 
not  been  transferred  to  the  vendee.  As  in  the  case  of  a  deliv- 
ery of  the  key  of  a  warehouse,  and  other  instances  of  a  con- 
structive delivery,  where  effectual  means  are  given  to  the  vendee 
to  obtain  the  use  and  command  of  the  subject.  (2  Johns.  56.) 

While  the  goods  are  in  the  actual  and  absolute  possession  of 
the  vendor,  and  the  price  or  consideration  has  not  been  paid, 
there  cannot  be  said  to  be  any  transfer  of  the  goods  to  the 
vendee,  so  as  to  give  him  a  right  to  take  and  dispose  of  them. 

In  the  cases  which  have  been  cited,  the  possession  of  the 
goods  was  in  the  warehouse-man,  the  auctioneer,  or  the  wharf- 
inger. 

The  case  of  Chaplin  v.  Rogers,  (1  East,  192.)  and  that  of 
Hammond  v.  Anderson,  (I  Bos.  Sf  Puller,  N.  S.  69.)  were  decided 
on  the  ground,  that  a  part  of  the  goods  had  been  actually  de- 
livered. The  delivery  of  the  minute  of  the  import  entry  to  the 
agent  of  the  defendants,  cannot  amount  to  a  virtual  or  con- 
structive delivery,  for  it  gave  to  the  defendants  no  power  oi 
dominion  over  the  sugar.  Before  the  export  entry  could  be 
completed,  so  as  to  entitle  the  defendants  to  receive  the  deben- 
tures, it  was  necessary  for  the  plaintiffs,  or  the  importers  of  the 
goods,  to  take  an  oath,  and  to  conform  to  the- other  formalities 
required  by  the  law  of  the  UnitejJ  States.  (Vol.  1.  p.  397.  sect. 
76.)  A  delivery,  therefore,  of  the  minute  of  the  import  entry 
amounted  to  nothing. 

Again,  there  was  no  bill  of  parcels  delivered,  no  earnest 
given,  no  part-payment  of  the  price,  no  mark  of  the  defendants 
put  upon  the  goods,  no  delivery  of  a  part  of  the  goods,  nor  a 
key  of  the  warehouse,  no  muniments  which  could  enable  the 
defendants  to  claim  and  take  possession  *of  the  goods,  nor  any 
indicia  of  property,  which  could  amount  to  a  virtual  or  sym- 
bolical delivery  The  act  of  virtual  or  constructive  delivery 
must  be  clear,  explicit  and  unequivocal,  and  with  the  avowed 
intent  to  transfer  the  possession  of  the  goods,  frothing  has 
been  proved  but  a  contract  of  sale,  in  presenti.  Such  a  con 
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tract,  even  before  the  statute,  at  common  law,  unless  earnest     ALBANY, 
was  given  to  bind  the  bargain,  would  require  a  simultaneous  ^JH^i^ 
payment  or  delivery  to  fix  the  contract,  and  transfer  the  prop-    bailey  and 
erty.     If  no  payment  or  tender  of  the  price  is  made,  the  vendor 
is     at  liberty  to  dispose  of  the  goods  as  he  pleases.   {Roberts, 
o7*  the  Statute  of. Frauds,  165,  166.)  So  that,  according  to  the 
evidence  in  the  case,  the  plaintiffs  might  have  refused  to  deliver 
the  goods,  until  the  price  was  paid,  or  the  notes  with  approved 
endorsers  were  received,  and  have  sold  them  to  a  third  person. 
How,  then,  can  it  be  said,  that  the  property  was  so  transferred 
or  delivered,  as  to  be  at  the  risk  of  the  vendee  ? 

That  the  plaintiffs  ucged  the  defendants  to  take  the  sugar 
away,  proves  no  more  than  that  they  were  ready  to  deliver  it, 
as  soon  as  they  received  the  notes.  The  agreement  about 
storage  could  not  amount  to  a  virtual  delivery,  for  nothing  was 
to  be  paid  until  the  expiration  of  the  month.  But  Huguet  had 
no  power  to  agree  that  the  goods  should  remain  with  the  plain- 
tiffs, or  to  pay  a  certain  price  for  storage.  If  he  had  not,  then 
that  iact  furnishes  no  evidence  of  a  transfer  of  property.  There 
should  have  been  a  receipt  given  by  the  plaintiffs  for  the  goods, 
or  a  bill  of  parcels  ;  for  had  the  defendants  brought  their  action 
for  a  delivery  of  the  goods,  they  would  have  had  no  document 
°r  muniment  by  which  to  prove  their  right  of  property.  There 
°ught  to  be  a  reciprocity  in  this  case.  If  the  defendants  could 
not  assert  their  right  to  the  delivery  of  the  sugar,  neither  ought 
the  plaintiffs  to  be  allowed  to  maintain  their  claim  for  the  price. 

Again,  where  goods  are  sold  at  so  much  per  pound,  and  it 
ls  necessary  that  they  should  be  weighed,  to  ascertain  the  price 
°*"  consideration  to  be  paid,  there  the  *  weight  must  precede 
the  delivery ;  and  unless  this  preliminary  act  of  weighing  was 
eXpressly  waived,  there  would  not  be  such  a  delivery  as  to  vest 
the  property  in  the  defendants.  (Hanson  v.  Meyer,  6  Term 
-Rep.  615—625.) 

In  the  case  of  Lansing  v.  Strafford,  (2  Johns.  13.)  there  was 

11  hill  of  parcels  delivered  by  the  vendor  with  a  receipt  in  full  for 

the  price,  which  the  court  considered  as  a  complete  transfer  of 

tho   property,  so  that  the  thing  remained  in  the  store  of  the 

v^ndor  at  the  risk  of  the  vendee. 

Then,  was  there  a  note  or  memorandum  in  writing,  of  the 
bargain  within  the  statute  of  frauds  1(a) 

The  language  of  the  statute  is  clear  and  explicit,  that  the 
note  or  memorandum   must  be  signed   by  the  parties  to  be 


[  *  413  ] 


}«)  The  15th  section  declares,  "that  no  contract  for  the  sale  of  any  goods,  &c.  for  the 

friee  oflQl.  or  upwards,  shall  be  good^  except  the  buyer  shall  accept  part  of  the  goods  so 

•°W,  and  actually  receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain,  or 

a  part  payment,  or  that  some  note  or  memorandum  in  writing  of  the  bargain  be  made  and 

'Vfwrf  oy  tht  parties -to  be  charged  by  the  contract,  or  their  agents,  thereunto  lawfully 

**korixfd."    Leans  of  Nw-York,  v.  1.  p.  76—80.      The  15th  section  corresponds  witn 

fa  Hth  section  of  the  English  statute. 
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charged.  Not  one  of  the  authorities  cited  applies  to  the  presem 
case.  Where  the  memorandum  is  signed  by  one  party  only,  it 
must  be  the  party  who  is  to  be  charged.  The  only  memoran- 
dum here  was  an  entry  by  the  plaintiffs  in  their  books,  and 
that  did  not  express  the  weight  of  the  goods.  Admit  this  to  be 
a  signing  by  the  plaintiffs,  and  that  the  agent  of  the  defendants 
assented  to  it,  will  it  be  said  that  if  one  party  has  signed  the 
memorandum,  the  bare  assent  of  the  party  to  be  charged  shall 
be  equivalent  to  a  signing?  This  would  be  to  repeal  the  statute, 
and  open  at  once  the  floodgates  of  fraud  and  perjury,  which 
it  was  intended  to  close.  If  this  court  had  the  power,  would 
they  be  inclined  to  defeat  what  has  been  always  held  to  be  a 
most  wise  and  beneficial  statute  ? 

The  memorandum  made  by  the  agent  of  the  defendants,  in 
pencil,  does  not  identify  the  articles,  nor  specify  the  #weight, 
and  is  too  imperfect  and  unintelligible,  to  be  regarded  as  a 
writing  within  the  meaning  of  the  statute. 

Again,  as  to  the  authority  of  Huguet.  He  was  not  a  general 
agent.  He  could  make  no  purchase  for  the  defendants  without 
an  express  order  for  the  purpose ;  he  could  conclude  no  bar- 
gain without  their  approbation.  His  being  a  broker,  by  pro- 
fession, did  not  constitute  him  a  general  agent  of  the  defendants, 
with  indefinite  powers.  It  is  admitted,  that  every  special  agent 
must  act  within  the  scope  of  his  authority.  The  letter  of  the 
defendants  authorized  Huguet  to  accede  to  the  terms  of  sale 
offered  by  the  plaintiffs,  and  to  try  to  get  a  credit  of  90  days. 
He  had  no  power  to  give  a  greater  price  than  the  one  men- 
tioned, or  to  agree  for  a  less  term  of  credit.  If  he  had  power 
to  go  further,  and  to  stipulate  for  security,  or  endorsed  notes, 
no  limit  can  be  assigned  to  his  authority.  He  might  pledge 
the  real  estate  of  the  defendants  as  security. 

In  the  case  of  Patty  v.  Carswell,  (2  Johns.  48.)  it  was  held, 
that  a  special  authority  must  be  strictly  pursued,  and  that  where 
a  person  was  authorized  to  sign  the  name  of  another  to  a  note 
payable  in'six  months,  he  had  no  power  to  put  his  name  to  a 
note  payable  in  two  months.  A  fortiori,  an  authority  to  stip- 
ulate for  a  note  at  60  days,  cannot  authorize  an  agreement  to 
give  an  endorsed  note 

Mr.  Justice  Ashhurst,  in  the  case  of  Fenn  v.  Harrison,  said, 
there  was  a  wide  distinction  between  a  general  and  a  special 
agent ;  and  that  an  agent  acting  under  a  limited  power  cannot 
bind  his  principal  by  an  act  in  which  he  exceeds  his  authority. 
And  in  the  case  of  the  East  India  Company  v.  Henley,  (1  Esp. 
Ca.  N.  P.  111.)  Lord  Kenyon  took  the  distinction  between  a 
general  and  a  special  agent,  and  held  that,  in  the  latter  case, 
the  principal  was  bound  only  when  the  agent  acted  within  his 
authority. 

In  the  case  of  Runquist  v.  Ditchell,  (3  Esp.  Ca.  64.     Abbott 
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93.  S.  C.)  the  broker  who  advertised  the  ship,  acted  with  the     alrany, 
knowledge  of  the  captain,  who  was  the  general  agent,  and  Lord  ^^Vj&>& 
Kenyon  laid  great  stress  on  the  publicity  of  the  thing,  as  a  cir-    Bailey  and 
cumstance  to  show  the  privity  and  knowledge  of  the  owner.  Bogert. 

#That  Huguet  was  not  authorized  to  stipulate  for  endorsed      Ooden*. 
notes,  is  confirmed  by  the  evidence  that  the  defendants  were       [  *  414  ] 
not  in  the  habit  of  giving  endorsed  paper. 

Huguet ,  as  a  broker  or  agent,  was  a  competent  witness  from 
necessity.  (2  Str.  647.  Sulk.  '289.  1  Str.  506.  3  Wilson, 
40.  2  H.  Black.  590.  7  T.mn  Rep.  480.)  And  if  he  ex- 
ceeded his  authority,  he  would  be  liable  to  both  parties.  To 
make  a  witness  incompetent,  it  must  be  shown,  on  his  voir  dire, 
or  his  interest  must  be  otherwise  proved.  If  it  was  proved  that 
Huguet  exceeded  his  authority,  then  the  plaintiffs  could  not 
recover.  Again,  a  witness  competent  to  answer  any  question, 
cannot  be  rejected  generally ;  (3  Term,  35,  36.)  and  he  was 
competent  to  answer  the  question  as  to  the  authority. 

Pendleton,  in  reply.  1.  The  bargain  or  contract  between 
the  parties  was  definite  and  complete.  Four  witnesses,  on 
the  part  of  the  plaintiff,  prove  the  bargain  to  have  been  con- 
cluded, and  their  evidence  is  confirmed  by  the  acts  and  decla- 
rations of  Huguet,  as  well  as  by  the  internal  evidence,  arising 
from  the  letters  of  the  plaintiff;  Ae  delivery  of  the  import  entry, 
and  the  agreement  that  the  goods  should  remain  on  storage. 
But  it  is  said,  that  the  bargain  was  suspended  until  Mr. 
Og-den  should  consent  to  give  endorsed  notes,  and  it  is  objected 
that  Huguet  had  no  authority  to  give  an  endorser,  and  that  if 
he  had,  no  endorser  was  named  or  agreed  en,  and  that  the 
goods  were  not  weighed. 

It  is  said  that  the  authority  of  Huguet  is  special,  depending 
°n  the  letter  from  the  defendants ;  but  the  letter,  if  the  whole 
°f  it  be  taken  together,  seems  to  contain  a  general  authority  to 
Purchase  the  sugars,  leaving  the  terms  to  the  judgment  of  the 
fcg^nt ;  so  that  whatever  he  might  stipulate  relative  to  the  pur- 
chase would  be  binding  on  the  principal. 

A  broker,  from  the  nature  of  his  employment,  is  considered 
48  the  agent  of  both  parties.     His  powers  must  be  construed 
Recording  to  the  nature  of  the  object  of  his  employment.     If 
ne  contracts  for  an  object  of  commerce,  he  has  authority  to  do 
what  is  usual  in  commerce,  in  relation  *to  such  object.     His       [  *  415  ] 
authority  may  be  distinguished  from  his  particular  instructions. 
^here  there  are  no  express  instructions  to  the  contrary,  his 
Authority  is  unlimited.     If  he  exceeds  his  instructions,  he  will 
t®  liable  to  his  principal ;  but  under  his  authority,  arising  from 
*"s  nature  of  his  employment,  his  acts,  in  relation  to  a  third 
Person,  will  be  binding  on  his  principal,  unless  an  express  pro- 
hibition to  do  the  act  be  shown. 
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ALBANY,  Agents  may  be  distinguished  into  three  kinds ;  such  as  ha  <ve 
J^H^^J,  a  special  authority  in  relation  to  a  special  subject ;  such  as 
Bailey  and  have  a  general  power  in  relation  to  a  special  subject ;  such  »> 
fioGXRT  jjave  a  general  power  in  relation  to  all  objects.  In  the  case 
Ogdens.  of  Fenn  v.  Harison,  (4  Term  Rep.  177.  S.  C.  3  Term  F£^p. 
757.)  on  the  third  trial,  where  it  appeared  that  the  princijp*ai 
did  not  say  that  he  would  not  endorse  the  bill,  the  court  w^Te 
unanimously  of  opinion,  that  the  agent  acting  within  tJfce 
general  scope  of  his  authority,  which  was  to  get  a  bill  «i  is- 
counted,  but  without  any  particular  instructions,  might  b>i  mnd 
his  principal  by  an  endorsement.  This  is  perfectly  consists  nt 
with  the  opinion  of  the  majority  of  the  court  in  the  same  ca^e, 
in  3  Term  Rep.  757.  In  the  case  of  Ringuist  v.  Ditch  ^  Hj 
(3  Esp.  Cas.  N.  P.  64.  See  S.  C.  Abbott,  92.)  where  a  broker, 
who  was  employed  to  advertise  a  ship,  inserted  a  clause  in 
the  advertisement,  that  she  was  warranted  to  sail  with  con- 
voy, though  a  question  was  made  whether  the  broker  w  ^s 
authorized  or  not  to  make  the  warranty,  yet  Lord  Kenyon  sa^  <1, 
that  whether  he  had  done  this  without  authority,  was  a  matter 
between  him  and  his  principal ;  the  public  had  nothing  to  ^=3o 
with  it,  and  the  principal  must  be  answerable  for  the  acts  «^f 
the  agent,  though  he  exceeded  his  authority.  So  in  the  c»-  se 
of  Hicks  v.  HanJcin,  (4  Esp.  Cas.  N.  P.  114.)  though  it  W  *& 
held  that  a  special  agent,  ftting  with  special  instructior^*s> 
could  not  bind  his  principal,  if  he  went  beyond  his  instri*  c~ 
tions,  yet  if  he  had  any  discretion  to  go  beyond  the  pri~^e 
limited,  his  authority  became  general,  and  his  principal  woi^  '" 
be  bound,  though  he  exceeded  the  limits  of  his  instruction"^*8- 
In  the  present  case,  Huguet  was  a  broker  by  profession,  a^^d 
*  416  ]  had  #been  frequently  employed  by  the  defendants  to  ma  ^*e 
purchases,  and  though  the  price  was  mentioned  at  which  t  "»e 
purchase  was  to  be  made,  yet  the  matter  was  clearly  left  to  Br^w 
discretion.  Nothing  was  said  about  endorsed  notes.  He  w^^s> 
therefore,  unrestrained  in  that  respect.  The  letter  of  t  »e 
defendant  did  not  say  any  thing  about  notes,  but  only  th»  a* 
Huguet  was  to  obtain  a  credit  at  60  or  90  days.  As  ^^' 
might  it  be  objected  that  he  had  no  authority  to  stipulate  ik*  at 
the  defendants  should  give  their  notes.  Whether  the  endors^^1*? 
were  named  or  not,  the  bargain  was  not  the  less  complete  a^3" 
binding. 

So  as  to  the  weight ;  if  the  sugar  was  purchased  at  so  mu^3." 
per  pound,  there  was  a  sufficient  certainty.  The  weighing'  1S 
an  incidental  thing,  and  does  not  affect  the  contract.  As  t  M^e 
sugar  was  to  be  exported,  it  was  requisite,  by  the  act  of  C^* 
gress,  that  it  should  be  weighed  at  the  custom-house  scal^^1 
previous  to  its  being  shipped  for  exportation.  And  it  appei 
from  the  evidence  in  the  case,  that  where  goods  are  purchas* 
for  exportation,  it  is  the  practice  to  pay  for  them  according 
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the   export  weight.     The   case  of  Hanson  v.  Meyer  (6  East,     Albany, 
615.)  does  not  apply  to  the  present  case.     There  the  vendor  ^^J^, 
directed  his   agent  "to  weigh  and  deliver  his   goods;"  the    ba hey  ami 
weighing,  therefore,  was  a   preliminary  act.     In  the  case  of      Bogkrt 
Ilincle   v.    Whitehouse,  (7   East,  558.)    the   goods   were   not      Ogdens. 
weighed,  as  they  had   been  previously  weighed  at  the  king'3 
scales ;  and  in  the  several  cases  which  have  been  cited  of  the 
sale  of  goods  by  the  pound,  no  objection  was  ever  raised  that 
the  contract  was  not  complete,  until  the  goods  were  actually 
weighed. 

2.  Was  this  a  valid  contract  within  the  statute  of  frauds  ? 
The  15th  section  of  the  statute,  which  relates  to  the  sale  of 
goods,  is  different  in  its  language  from  the  11th  section,  and 
takes  a  middle  course  between  the  inconvenience  of  requiring 
every  contract  to  be  reduced  to  writing,  and  the  danger  of 
allowing  parol  contracts.  A  contract  for  the  sale  of  goods 
under  this  section,  will  be  valid,  if  the  buyer  accepts  and 
receives  part  of  the  goods  sold,  or  gives  something  in  earnest  s 
to  bind  the  bargain,  or  in  *part  payment;  or  if  some  note  or  [  * 417  | 
memorandum  of  the  bargain  be  made  and  signed  by  the  parties, 
to  be  charged  with  the  contract.  The  act  does  not  say  that  the 
contract  or  agreement  must  be  in  writing,  but  only  that  there  must 
be  some  note  or  memorandum  of  the  bargain.  The  English 
statute,  from  which  our  own  is  copied,  has,  in  regard  to  the  4th 
and  17 th  sections,  corresponding  with  the  1 1th  and  15th  sections 
of  our  act,  received  the  construction  for  which  we  now  contend. 
The  case  of  Wain  v.  Walters  (5  East,  10.)  arose  on  the  4th  section 
of  the  English  statute ;  and  the  court,  considering  the  force  of  the 
word  agreement,  decided  that  the  whole  contract  must  be  in  writ- 
ing ;  that  is,  the  consideration  for  the  promise  as  well  as  the  promise 
itself;  but  in  Egerton  v.  Matthews,  (6  East,  307.)  which  came 
under  the  17th  section,  the  court  were  of  opinion  that  it  was 
enough,  if  there  was  some  note  or  memorandum  of  the  bar- 
gain in  writing.  The  memorandum  intended,  is  for  the 
purpose  of  refreshing  the  memory,  and  preventing  any  mis- 
take as  to  the  terms  of  the  contract.  From  the  numerous 
decisions  in  the  courts,  both  of  law  and  equity,  in  England, 
(1  Black.  Rep.  599.  1  Atkyns,  503.  2  Bos.  fy  Pull  328. 
9  Vesey,  jun.  244.  357.  1  Esp.  Cas.  105.  2  Espr.  Cos.  598. 
4  Esp.  Cas,  114.  5  Viner,  127.  2  Ventris,  361.  3  Bro.  C. 
C.  149.)  it  appears  to  have  been  settled,  as  to  the  sale  of 
goods,  that  if  there  be  a  note  or  memorandum  in  writing 
sufficient  to  enable  the  parties  to  make  out  the  contract,  it  is 
a  compliance  with  the  statute.  A  mere  sale  note,  a  letter,  or 
order  in  writing,  has  been  held  a  sufficient  memorandum  to 
take  the  case  out  of  the  statute.  The  memorandum  in  the 
present  case  was  explicit,  containing  the  names  of  the  parties, 
the  thing  sold,  and  the  price  and  mode  of  payment. 
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ALBANY,         3.  That  there  was  a  virtual  delivery  of  the  goods,  is  evilcnt 
^JJJUf^^J,  from  the  various  authorities  which  have   been  cited.     It  is 
Bailey  and    objected  that  there  was  no  corpora]  tradition  of  the  sugars  or 
Booert       tne  delivery  of  any  muniment.     The  agreement    as    to   the 
oodens.      storage  was  tantamount,  for  the  plaintiffs,  afterwards,  must  be 
considered  as  the  agents  of  the  defendants.     In  the  case  of 
Hinde  v.  Wkitehouse  and  Galen,  (7  East,  558.)  the  goods  were 
not  delivered  to  the  vendee,  nor  were  they  in  a  situation  to  lie 
[  *  418  J       delivered,  yet  the  contract  #was  held  valid,  and  samples  having 
been  delivered,  it  was  considered  as  a  compliance  with  the 
statute.     In  most  cases  of  a  sale  of  goods,  the  vendor  is  the 
agent  of  the  vendee,  until  an  actual  delivery,  and   has  the 
physical  power  over  the  goods,  though  the  property  is  trans- 
ferred to  the  vendee.     Where  earnest  is  given,  the  vendor  is 
not  bound  to  deliver  the  goods  until  the  whole  money  is  paid. 
(1  Salk.  113.     6  Mod.  162.     Noy's  Maxims,  88.) 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  This 
cause  depends  upon  the  decision  of  these  two  general 
questions : — 

1.  Was  there  a  note  or  memorandum  in  writing,  binding 
upon  the  defendants,  within  the  meaning  of  the  statute  of 
frauds?     If  not,  then, 

2.  Was  there  a  delivery  of  the  sugars,  so  as  to  change  the 
property,  and  throw  the  risk  of  the  subsequent  loss  upon  the 
defendants  ? 

1st.  The  only  memoranda  which  were  made  relative  to  the 
transaction,  were,  an  entry  of  the  sale  of  the  sugars,  made  by 
one  of  the  plaintiffs  in  their  memorandum  book,  immediately 
after  the  alleged  sale,  and  the  minute  made  with  the  pencil  of 
Huguet,  in  his  pocket  memorandum  book.  The  entry  of  the 
plaintiffs,  made  and  retained  by  them,  was  not  binding  upon 
the  defendants,  because  the  statute  requires,  the  note  oi 
memorandum  to  be  signed  by  the  party  to  be  charged.  The 
numerous  cases  admitting  an  agreement'  to  be  valid  within  the 
statute,  if  signed  by  one  party  only,  are  all  of  them  cases  in 
which  the  agreement  was  signed  by  the  party  against  whom 
the  performance  was  sought.  Some  of  the  cases  arose  under 
the  4th,  and  others  under  the  17th  section  of  the  English 
statute ;  but  the  words  are,  in  this  respect,  similar,  and 
require  the  same  construction.  (2  Cha.  Ca.  164.  1  Powell 
on  Contracts,  286.  5  Viner,  527.  pi.  17.  1  Vezey,  82.  3 
Bro.  C.  C.  162.  3  Atk.  503.  6  East,  307.  7  Vesey,  jun 
265.  9  Vesey,  jun.  234.  351.  1  Esp.  Cas.  190.  Ballow  v. 
Walker,  in  this  court,  Jan.  term,  1802.  2  Caines,  120.)  It 
[  •  419  ]  has,  however,  been  said,  that  there  would  be  a  want  of  #mutu 
ality,  if  the  plaintiffs  in  this  case  were  bound  by  their  entry, 
and  the  defendants  should  not  be.  The  same  difficulty  has 
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occurred  in  other  cases,  and  Lord  Redcsdale  felt  it  so  strongly,     Albany, 
that  he  observed,  (Lawrenson  v.  Butler,  1  Schoales  and  Lefroy,   August^u^ 
20.)  that  to  enforce  every  agreement   signed    by  one   party    bailky  and 
only,  against  such  party,  would  be  to  make  the  statute  really  a      Bogebt 
statute  of  frauds,  and  that  there  was  no  late  case  in  which  one      Oodkhi 
party  only  was  bound  by  the  agreement,  where  equity  had 
decreed  performance,  though  he  admitted  the  import  of  the 
statute  to  be,  that  no  agreement  should  be  in  force,  but  when 
signed  by  the  party  to  be  charged.     He  further  intimated,  that 
as  no  man  signed  an  agreement  but  under  a  supposition  that 
the  other  party  was  bound,  as  well  as  himself,  if  the  other 
party  was  not  bound,  he  signed   it  under  a  mistake,  which 
rnight  be  a  ground  for  relief  in  equity.     Whether  the  plaintiffs, 
in  the  present  case,  were  bound  at  law  by  their  memorandum, 
or,  if  bound,  whether  they  might   have  relief  in  equity,  are 
questions  not  before  us,  and  concerning  which  we  are  not  now 
to    inquire.     It  is  sufficient  to  say,  that  the  defendants  were 
not  bound  by  any  note  or  memorandum  in  writing  of  the  con- 
tract, unless  the  same  was  signed  by  thern,  or  their  authorized 
agent.     Huguet  was  in  this  instance  their  agent  to  make  the 
purchase,  and  any  memorandum  made  by  him  respecting  the 
purchase,  would  operate  as  a  memorandum  made  by  the  de-c 
fendants.     But  the  memorandum  which  he   made,  was  too 
vague  and  indefinite  to  be  a  compliance  with  the  statute.    The 
form  of  the  memorandum  cannot  be  material,  but  it  must  state 
the  contract  with  reasonable  certainty,  so  that  the  substance 
pf  it  can  be  made  to  appear,  and  be  understood  from  the  writ- 
lr*g  itself,  without  having  recourse  to  parol  proof.     This  is  the 
leaning  and  substance  of  the  statute,  and  without  which,  the 
beneficial  ends  of  it  would  be  entirely  defeated.     (Prec.  in 
Cha.  560.     3  Atk.  503.     1   Vesey,  jun.  333.)     The  memoran- 
dum of  Huguet  is  absolutely  unintelligible.     It  has  not  the 
essentials  of  the  contract,  or  memorandum  of  a  contract.     No 
Person  can  ascertain  *from  it  which  of  the  parties  was  seller,       [  *  420  ] 
&nd  which  was  buyer,  nor  whether  there  was  any  actual  sale 
between  them,  nor  what  specif!    article  was  the  object  of  the 
Sj*le,  or  in  what  quantity,  or  what  was  the  price.     A  memoran- 
dum much   more  intelligible  than  this,  and  defective  only  in 
°ne  essential  point,  capable  of  full  explanation  by  a  witness, 
vas  lately  rejected  by  the  Court  of  C.  B.,  in  England,  on  the 
^Uie  ground.     (Champion  v.  Plummer,  1   Bos,  fy  Pul.  New 
Rep.  252.) 

"There  was,  then,  no  note  or  memorandum  in  writing  which 
took  the  present  contract  out  of  the  statute  of  frauds,  as  far, 
*t  least,  as  it  respected  the  defendants. 

2d.  The  next  question  then  is,  whether  here  was  a  delivery 
°f  *the  goods,  or  of  any  part,  so  as  to  take  the  case  out  of  the 
•tatute.    The  words  of  it  are,  that  "  the  buyer  must  accept 

317 


420 


CASES  IN  THE  SUPREME  COUR1 


BOGERT 
V. 

Ogdens 


|*421] 


ALBANY,  part  of  the  goods  sold,  and  actually  receive  the  same."  But, 
VJ^^^  notwithstanding  this  strong  language  of  the  statute,  it  has 
Bailey  and  become  a  settled  construction,  that  actual  delivery,  in  the  pop- 
ular sense  of  the  words,  is  not,  in  all  cases,  requisite,  but  a 
virtual  delivery  will,  in  some  instances,  be  equally  effectual 
A  delivery  may  be  presumed  or  inferred  from  circumstances, 
and  the  doctrine  on  this  subject  was  correctly  laid  down  in 
this  case,  in  the  charge  given  by  the  judge  to  the  jury.  (2  Esp. 
Cas.  598.  Roberts  on  Frauds,  174  to  183.  1  East,  192.  2  Caines, 
44.  2  Johnson,  16.)  Whether  here  was  a  delivery  and  accept- 
ance, was  a  fact  properly  submitted  to  the  jury,  and  assuming  the 
competency  of  Huguet  as  a  witness,  the  jury  were  well  author- 
ized to  draw  their  conclusions  in  favor  of  the  defendants.  An 
objection  was  made  to  him  on  the  ground  of  interest,  but  I 
think  the  objection  was  properly  overruled.  If  he  exceeded 
his  powers,  he  stood  indifferent  between  the  parties,  as  he 
would,  at  all  events,  be  liable  to  the  losing  party,  whichsoever 
it  might  be,  for  the  injury  done  by  such  excess ;  and  if  he  did 
not  exceed  his  power,  he  was  liable  to  neither.  (7  Term,  480.) 
According  to  Huguet* s  testimony,  the  bargain  and  sale  was 
never  consummated,  for  not  only  the  person  who  was  to 
*be  the  endorser,  but  whether  the  defendants  would  or  would 
not  give  an  endorser  or  surety  for  the  payment,  were  cir- 
cumstances attending  the  contract,  left  open  until  the  return 
of  one  of  the  defendants  from  Philadelphia.  Here  was  then, 
in  the  mean  time,  the  locus  penitentice,  and  the  contract  could 
not  be  said  to  be  fixed.  The  witnesses,  undoubtedly,  differed 
as  to  the  conversations  which  passed  between  the  parties,  but 
the  jury  were  the  sole  judges  to  whom  the  greater  degree  of 
credibility  was  due,  and  it  is  to  be  recollected,  that  it  was  a 
special  jury  of  merchants.  We  are  not  "dissatisfied  with  their 
verdict  upon  this  ground.  Here  was  no  actual  delivery,  nor 
an  attempt  at  any  symbolical  delivery  :  There  was  no  specific 
designation  of  the  goods,  by  marking  them,  or  otherwise :  No 
delivery  of  the  key  of  the  store  in  which  they  were  lodged. 
They  were  left  in  the  actual  possession  and  dominion  of  the 
plaintiffs,  and  under  the  same  apparent  ownership  as  before. 
If  the  conversations  about  storage,  and  taking  a  minute  of  the 
import  entries,  would,  in  such  cases,  amount  to  an  actual  de- 
livery, and  be  deemed  a  substitute  for  the  note  or  memoran- 
dum in  writing,  it  appears  to  me,  that  the  statute  of  frauds 
would,  in  a  great  degree,  become  useless,  and  might  be  set 
aside  as  a  dead  letter.  We  do  not  wish  to  shake  anv  of  the 
cases  in  which  the  actual  delivery  required  by  the  statute  has 
been  dispensed  with,  but  those  cases  have  gone  far  enough; 
our  leaning  should  be  towards  the  plain  meaning  of  the 
statute.  The  circumstances  which  are  to  be  tantamount  tdfan 
actual  delivery,  should  be  verv  strong  and  unequivocal,  so  as 
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to  take  away  all  doubt  as  to  the  intent  and  understanding  of     Albany, 
the  parties.     The  agreement  about  storage  might  have  been   Mr^J^ 
conditional,  and  depending  upon  the  final  completion  of  the      Jackson 
contract,  as  to  the  giving  of  the  notes  with  a  competent  en-  v- 

dorser ;  and  the  taking  of  the  minute  of  the  import  entry,  was 
at  least  but  an  equivocal  act.     It  was  not  an  indicium  of  own- 
ership.    Any  person  might  have  taken  the  same  paper  for  his 
own  information  *or  convenience.     But  if  Huguet  was  to  be       f  *  422  ] 
believed,  (and  his  character  was  well  supported,  and  his  testi 
moiiy  corroborated  by  that  of  Lyde,)  there  was  no  delivery  or 
acceptance  of  the  sugars,  and  the  bargain  was  left  incomplete 
at  the  time  of  the  los3.     The  court  are  of  opinion,  therefore, 
thsLt  the  motion  on  the  part  of  the  plaintiffs  for  a  new  trial 
rou  st  be  denied. 

II^hompson,  J.,  not  having  heard  the  argument  in  the  cause, 
ga^v^  no  opinion.  • 

Rule  refused. 


Jackson,  ex  dem.  Whitbeck  and  Gardiniere,  against 

Deyo. 

THIS  was  an  action  of  ejectment,  for  land  in  Kinderhook.  An  equitable  u 
The  cause  was  tried  before  Mr.  Justice  Van  Ness,  at  the  up^aTa*;™ 
Columbia  circuit,  in  October,  1807.  of      ejectment 

Thomas  L.  Whitbeck  became  seised  of  the  premises  in  1788,  gffTstate?  'a 
^nd  died  in  1798,  without  issue,  leaving  his  father,  one  of  the  person  in  pos- 
'essore  Qf  the  plaintiff,  his  heir  at  law.  ^dwUcS 

The  defendant  produced  a  contract,  under  the  hand  and  to  hold  it  in  fee, 
?eal  of  Thomas  L.  Whitbeck,  dated  5th  July,  1796,  by  which,  j^^to^i" 
?n  consideration  of  20/.,  he  covenanted  to  convev  the  premises  previous  to 
"n  question  in  fee,  to  Christenda  Goes  and  Edie  Goes.  The  Z^of  "JE 
Payment  of  the  consideration-money  was  proved,  and  also  an  ment ,-  bm  there 
^signment  of  the  contract,  and  all  the  interest  of  Christenda  ^Cy,  *or  wStl 

P**~oes  and  Edie  Goes,  to  Paulus  Kane ;  and  also  'a  deed  from  '^s  relation  of 
<*ulus  Kane  and  his  wife,  to  the  defendant,  dated  5th  Decern-  tenanqa)  ** 
°er9  1801 ,  with  covenants  of  seisin  and  warranty. 

The  counsel  for  the  defendant  contended,  that  the  evidence 
j**a-de  out  a  legal  defence  in  an  action  of  ejectment ;  and  that,  at 
ieast,  the  defendant  was  entitled  to  a  previous  notice  to  quit ; 

^rj**)   Jackson  v,  Stewart,  7  Johns.  15(3.    See  Jackson  v.  Colden.  4  Coin.  Rrp.  278, 279. 
*©»  v,  Stackhouse,  1  C*w.  Rep.  122.    Jackson  v.  Aldrich,  13  Johns.  106. 
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ALBANY,     but,  under  the  direction  of  the  judge,  the  jury  found  a  vet 
*2^J£f;  diet  for  the  plaintiff. 
Jackson  A  motion  was  now  made  for  a  new  trial. 

v. 

1*423  1  *^'    Williams,  for   the  defendant.     The  fi\st  question  is, 

J  whether  the  heir  of  Thomas  L.  Whitbeck,  being  a  trustee,  can 
maintain  an  action  of  ejectment  against  the  cestui  que  trust. 
This  contract  being  under  the  hands  and  seals  of  the  parties, 
and  for  a  valuable  consideration,  its  performance  wouW  be  en- 
forced in  a  court  of  equity. 

Spencer,  J.  It  was  expressly  decided  by  this  txwirt,  in  the 
case  of  Jackson,  ex  dem.  Smith  fy  Bowne,  v.  Pierce,  (2  Johns. 
221.)  that  where  the  legal  title  is  in  the  plaintiff,  m  an  action 
of  ejectment,  the  defendant  will  not  be  allowed  to  set  up  an 
equitable  title  against  the  action  at  law. 

Williams.  Then  we  claim  the  benefit  of  a  noticw  to  quit,  on 
the  authority  of  the  decision  of  this  court,  in  vhe  case  of 
Jackson,  ex  dem.  Benton,  v.  Laugheod,  (2  Johns.  75.)  If 
a  mortgagor,  who  has  a  mere  right  of  redemption,  on  payment 
of  the  money,  cannot  be  turned  out  of  possession,  without  a 
previous  notice  to  quit,  a  fortiori,  the  defendant,  having  a 
beneficial  interest  in  the  land,  and  being  in  possession,  is  en- 
titled to  notice.  The  defendant  does  not  hold  the  land  by 
consent. 

Van  Beuren,  contra,  was  stopped  by  the  court. 

Per  Curiam.  The  defendant  has  only  an  equitable  title, 
which  cannot  prevail  against  the  legal  estate.  (2  Johns.  221.) 
And  he  cannot  be  entitled  to  a  notice  to  quit,  since  the  de- 
fendant claims  to  hold  in  fee ;  and  there  is  no  tenancy  whatever. 
It  never  has  been  decided,  that  a  notice  to  quit  was  necessary, 
unless,  where  the  relation  of  landlord  and  tenant  existed.  A 
mortgagor  is  quasi  tenant  at  will.  But  here,  there  is  no 
semblance  of  any  such  relation.  We  might  as  well  require  a 
previous  notice  to  quit  in  every  case. 

Judgment  for  the  plaintiff. 
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Mackson,  ex  dem.  Green,  against  Clark. 


ALBANY, 

August,  1808 

Jackson 

v. 
Clark. 


THIS  was  an  action  of  ejectment.  The  cause  was  tried  p.  gave  to  g.  a 
before  Mr.  Justice  Thompson,  at  the  Clinton  circuit,  in  June,  TwT*"T\J?\* 

1808.  to  certify  that  I 

At  the  trial,  the  plaintiff  produced  in  evidence,  a  writing  as  andwJd'uwone 

follows  : equal  half  of  lot 

No.  30    in  the 
great     lot  nt  ion 

"  This  is  to  certify,  that  I  have  bargained  and  sold,  the  one  ofthe  Sable,  for 
equal  half  of  lot  No.  -20,  in  the  great  location  of  the  Sable,  for  itfioX^ 
14  shillings  per  acre,  to  Rufus  Green,  the  interest  to  commence  Green;  the  in- 
from  the  1  st  July ,  1792.  ££  £cmThV 

<<  Nathaniel  Piatt"      1st  July,  1792  r 

It     was     held, 
that  this  was  a 

It  was  admitted,  that  previous  to  the  year  1792,  Piatt  was  mereagrecment 
seised  in  fee  of  the  premises  in  question ;  that  he  was  in  pos-  ™c£  ac„t" v^j 
session,  at  the  time  he  gave  the  above  writing ;  and  that  in  the  not  amount  to  • 
year  1801,  he  conveyed  the  premises  to  one  Lovely,  by  deed,  a°iease.*a)e'  ** 
who  took  possession  at  the  same  time,  and,  afterwards,  con- 
veyed the  land  to  the  defendant.     The  defendant  took  posses- 
sion under  the  last-mentioned  deed,  and  has  held  the  premises 
to  this  time. 

The  defendant  proved,  that  nothing  had  ever  been  paid  by 
Green,  for  the  land,  either  at  the  time  of  the  bargain  men- 
tioned in  the  certificate,  or  at  any  subsequent  period.  / 

It  was  proved,  on  the  part  of  the  plaintiff,  that  Green  was 
to  have  this  own  time  to  pay  for  the  land,  having  rendered  ser- 
vices to  Piatt,  who,  for  that  reason,  gave  him  the  indulgence, 
as  to  payment. 

Piatt  was  offered  as  a  witness  to  prove  that  Green  gave  up 
the  contract,  but  he  was  objected  to  by  the  plaintiff,  and  re- 
jected by  the  judge. 

A  verdict  was  taken,  by  consent,  subject  to  the  opinion  of 
the  court,  on  a  case. 

Skinner,  for  the  plaintiff 

Foot,  contra. 

Thompson,  J.     I  had  no  doubt,  at  the  trial,  that  the  paper 
produced  by  the  plaintiff  was  a  mere  memorandum  *of  a  con-      [  *  425  ] 
veyance,  and  should  have  ordered  a  nonsuit,  had  not  the  plain* 

(a)  Ives  v.  Ives,  13  Johns.  235.    See  JkPlAmald  v.  Hewett,  15  Johns.  349,  and  the 
*%ses  in  the  note  to  Jackson  v.  Myers,  ante.  o.  388. 
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Albany,  tifPs  counsel  urged  that  the  cause  might  go  to  the  jury,  and 
^s^J^^  the  question  be  reserved,  as  to  the  operation  of  the  writing 
Littlefijcld  given  in  evidence. 


v. 
Stori 


Per  Curiam.  This  is  a  mere  agreement,  that  Green,  on 
paying  14  shillings  per  acre,  with  interest,  from  the  1st  July, 
1792,  should  have  a  conveyance  of  the  land.  It  is  not  a  con 
veyance  nor  a  lease.  No  consideration  is  expressed  or  paid ; 
no  rent  reserved,  nor  are  there  any  words  importing  a  lease. 
It  is  a  memorandum  of  an  executory  agreement  to  sell  the  land, 
and  nothing  more.  There  must  be,  according  to  the  case,  a 
judgment  of  nonsuit. 

Judgment  of  nonsuit 


Littlefield  against  Storey. 

take  noticed"      THIS  was  an  action  of  debt     The  declaration  contained 
and  protect  the  two  counts,  on  two  obligations  for  100  dollars  each.     The  de- 
light of  an  «-  fendant  pleaded  non  est  factum,  and  that,  on  the  1st  day  of 
£ffn«cffofi.c  la)  August,  1806,  he  paid  to  the  plaintiff,  the  money  due  on  tne 
The  party  de-  obligations.     The  plaintiff  replied,  that  before  the  commence- 
make^thepa-  ment  of  the  present  suit,  and  before  the  said  1st  day  of  August, 
Erin1**?!?'  toe  18W5>  he  sold  and  assigned  over  the  said  obligations  to  one  Z. 
cm2!e.(b)k      e  -R.  Shepherd,  to  have  and  receive  the  money  due  thereon  to 
his  own  use,  and  did  authorize  him,  in  the  name  of  him,  the 
plaintiff,  to  demand  and  receive  the  same  to  the  use  and  benefit 
of  him,  the  said  Shepherd,  of  which  the  defendant  had  notice; 
and  the  plaintiff  averred,  that  this  action  was  commenced  for 
the  sole  use  and  benefit  of  the  said  Shepherd,  for  the  purpose 
of  enabling  him  to  collect  and  receive  the  money  due  on  the 
obligations. 

To   this   replication   there    was  a  general    demurrer   and 

joinder,  (c) 

[  •  426  ]  *A  preliminary  question  was  raised  by  the  counsel,  as  to  th* 

right  of  the  plaintiff  to  make  up  and  deliver  the  paper  boons, 

and  to  bring  on  the  cause :  and  the  court  said,  that  it  had 


(a)  Briggs  v.  Dorr,  19  Johns.  95.     Wheeler  tt  al.  Ex.  v.  Wheeler,  9  Com.  Sep.  34 

19  Johns.  52.     15  Johns.  405.    16  Johns.  51. 

{b)  See  Van  Buskirk  v.  Burr,  20  Johns.  Tib. 
(c)  See  Pveseott  y.  Hull,  17  Johns.  Rep.  292. 

322 


OF  THE  STATE  OP  NEW-YORK.  428 

seen  formerly  decided,  (a)  that  the  plaintiff  was  entitled  to  Albany, 

prepare  the  paper  books,  and  bring  on  the  cause ;  but  that  for  ^ujij^hmh^ 

some  time  past,  a  different  practice  had  prevailed,  and  the  party  Carver 

demurring  was  allowed  to  make  up  the  books  and  bring  on  the  tract 
cause  to  argument. 

Weston,  in  support  of  the  demurrer. 

Z.  R.  Shepherd,  contra,  was  stopped  by  the  court. 

Per  Curiam.  This  is  a  clear  case.  It  has  been  decided, 
that  this  court  will  recognize  and  protect  the  rights  of  an 
assignee  of  a  chose  in  action. 

In  the  case  of  Andrews  v.  Ececker,  (b)  it  was  held,  that  a 
release  by  the  obligee  of  a  bond,  after  an  assignment,  and 
notice,  was  a  nullity.  (See  also  Ltgh  v.  Legh,  1  Bos.  if  PulL 
447.) 

Judgment  for  the  plaintiff. 

(«)  April  term,  1800..  Bat  it  seems  more  consistent  to  allow  the  party  demurring,  to 
bring  on  the  cause ;  and  there  is  do  danger  of  delay,  since,  by  the  rules  of  the  court,  the 
opposite  party  may  also  give  notice  of  bringing  on  the  cause,  and  may  have  judgment  by 
default,  in  the  same  manner  as  if  it  were  a  case  after  a  verdict,  if  the  party  demurring 
does  not  deliver  the  paper  books,  and  move  to  bring  on  the  cause,  pursuant  to  his  notice. 

(b)  Decided  in  July,  1800,  and  recognized  in  the  case  of  Wardett  v.  Eden,  1  John* 


*C arver  against  Tracy,  [  *  427  J 

ON  certiorari.  The  suit  before  the  justice  was  for  one  Where  a  de- 
dollar,  had  and  received  to  the  use  of  the  plaintiff.  The  de-  guu^before  I 
fendant  said  that  he  had  received  a  dollar  of  the  plaintiff,  but  justice  for  mou- 
lt was  his  due.  On  this  declaration,  the  justice,  without  ©eived  ^dmU- 
further  evidence,  decided  that  the  plaintiff  was  entitled  to  re-  ted  that  he  re- 
cover, and  that  the  defendant  must  prove  the  debt  he  claimed.  ev^nhepTab^ 

tiff,  but  that  it 

Gold,  for  the  plaintiff  in  error.  Itehisdj?sS£ 

thereupon  gave 

Henry,  contra.  ffl«3Lr,*S 

was  tield  to  be 

Per   Curiam.    The  justice   was   manifestly  wrong.     The  SHT^am! 

tion  of  the  de- 
fendant should 
be  taken  together,  and  in  this  case  was,  substantially,  a  denial  of  the  plaintiff's  demand.(a) 

to)  Smith  v.  Jones,  15  Johns.  229 
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aALBAi8»    w^°'e  conversation  of  the  defendant  must  be  taken  together. 
VJ^^^J/  The  plaintiff  could  not  take  one  part,  and  reject  the  other 
Goodkvow    What  was  said  by  the  defendant,  taken  together,  was  a  denia 
Travis       °^  l^e  demand  of  the  plaintiff,  who  was  bound  to  prove  it. 

Judgment  reversed* 


Goodenow  against  Travis, 

In  a  suit  before 

a  justice  against  ON  certiorari.  The  plaintiff  below  declared  against  the 
ertefor™ote£  defendant,  who  was  a  tavern  keeper,  for  refusing  to  entertain 
tertaining    the  him.     The  defendant  pleaded  not  guilty,  and  set  off  a  trespass 

^»ll^l^>>i^^<^^  hy  the  Plaintiff  in  breaking  a  door,  &c,  and  that  he  was  a 
.ot  guifty,  and  person  of  bad  reputation.  A  verdict  was  found  for  the  de- 
pass*^  by  ^fhe  fendant  for  six  cents  damages  and  six  cents  costs. 

plaintiff,  in    his 

taftJfaSJu      S.  Ross,  for  the  plaintiff  in  error. 

verdict  for  the 

sixeccnuldaiS'      Nicott,  contra. 

ages    and    six 

waf  heT'trif      Per  Curiam.     The  plea  was  not  guilty,  and  the  set-ofT  of 

L*4281  the  trespass  or  violence  done  by  the  plaintiff  in  the  #house, 
e  matter  ai-  and  his  bad  character,  was  meant  only  as  a  reason  or  justifica- 
sefSff^asfobe  ^on  f°r  not  entertaining  him,  and  was  intended  to  support  the 
taken  as  a  jus-  plea  of  not  guilty.  The  verdict  for  six  cents  damages  and 
the°  generaTls-  s*x  cents  costs  was  intended,  and  is  to  be  considered,  merely 
sue :   and  the  as  a  verdict  for  the  defendant,  generally. 

verdict  as  a  gen- 
eral  verdict  for 

the  defendan  Judgment  affirmed. 

rejecting th«  »»»  *q* 
cents  09*t>f+*  <*Jd 
ami 
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Serjeant 

Serjeant  against  Holmes.  holmes. 


ON  certiorari.  The  plaintiff  below  commenced  two  suits  In  suits  before 
tgainst  the  defendant,  by  summons,  issued  at  the  same  time,  SfiS?8  ihf  Jfc 
and  returnable  at  the  same  hour,  before  the  same-justice 


rhe  return  of  the  process,  the  plaintiff  declared  in  one  of  the  ^and*  ^jjjj 
luits  on  a  note  for  20  dollars,  and  the  defendant,  on  being  the  piaintSr,  the 
isked  by  the  justice  whether  he  had  any  defence,  answered  nThw^o?1!^ 
ihat  he  had  none.  The  justice  thereupon  gave  judgment  for  purpose,  or  he 
the  plaintiff  for  the  amount  of  the  note.  The  plaintiff  then  ^^J^St 
declared,  immediately  afterwards,  in  the  second  action,  on  a  Thus,  where 
note  for  six  dollars,  and  the  defendant  pleaded  a  set-off  of  ^e8uitp,^^ 
twelve  dollars,  but  the  justice  refused  to  allow  it.  against       the' 

same     defend- 
•  ant,  were  pend- 

Gold,  for  the  plaintiff  in  error  ing  at  the  same 

time,    and   thq 

defendant    suP 

Kirlcland,  contra.  fered  judgment 

to  pass  against 
him  in  the  first. 

Per  Curiam.     The  act  (Laws  of  N.  Y.  vol.  1.  p.  494.  $  9.)  a»d  then  set  off 
directs,  that  if  any  defendant  shall  neglect  or  refuse  to  set  on   ^e  ^Jmd  «ik) 
any  account  or  demand  he  has  against  the  plaintiff,  such  de-  it  was  held,  that 
fendant  shall  be  for  ever  thereafter  precluded  from  having  any  j^  ^ade*^ 
action  against  the  plaintiff  to  recover  the  same,  or  any  part  the  first   suit, 
thereof.     The  true  construction  is,  that  the  defendant  must  Se  ut^s-Iomn 
set  off,  the  very  first  opportunity  he  has  for  that  purpose.     By  «<*  in  the  see- 
omitting  to  set  off  his  demand  against  the  first  action,  the  de-  on  ' 
fendant  lost  his  right  of  set-off,  and  his  demand  became  for  ever 
extinguished.     The  justice  was,  therefore,  right  in  refusing  the 
set-off  in  the  second  suit. 

Judgment  affirmed. 

325 


429*  CASES  IN  THE  SUPREME  COURT 


ALBANY. 

August,  1808. 

fcTCARTT 
v. 

8HXRMAN. 


*M,Carty  and  M'Carty  against  Sherman. 


7n  an  action  ot  IN  ERROR,  on  certiorari  from  a  justice's  court.  The  de« 
fustice^on8  a  fendant  in  error  brought  an  action  of  dett  on  a  judgment  for 
judgment  ob-  17  dollars  and  79  cents,  obtained  before  another  justice,  against 
softer  juTtic^  tne  plaintiffs  in  error.  The  plea  was  qui  tiel  record.  On  the 
a  certificate  un-  trial,  a  certificate  of  the  judgment,  under  the  hand  and  seal 
and  seal  of^Se  °^  tne  f°rmer  justice,  was  produced,  but  was  not  proved,  ex- 
justice,  whose  cept  by  a  witness  who  testified  to  the  hand-writing.  It  was 
ra  £w5f  bj  rea(*  m  evidence,  though  objected  to  by  the  defendant.  There 
a  witness,  was  was  also  a  difference  of  3  cents  in  the  sum  mentioned  in  the 
Sufficient  %£  certificate,  and  the  debt  stated  in  the  declaration. 

dence,onaplea 

cLr^Tralecerl      Henry,  for  the  plaintiffs  in  error.    • 

tificate    should 

teiutiSun?      Sedgwick,  contra, cited  Kellogg  v.  Mauney,  (2  Johns.  378.) 

self  or  a  sworn 

vSSbe pr£  Per  Curiam.  The  objection  to  the  certificate  of  the  former 
(«)  justice,  as  evidence,  was  well  founded.  It  ought  to  have  been 
proved  by  the  justice  himself,  who  gave  the  judgment,  or  a 
sworn  copy  of  his  minutes  should  have  been  produced.  In 
the  case  of  Kellogg  v.  Mauney,  the  evidence  of  the  certificate 
was  not  objected  to,  and  was,  therefore,  considered  as  admitted. 
The  judgment  below  must  be  reversed. 

Judgment  reversed. 

(«)  8m  Tftmrnt  v.  Robinson,  3  Wend.  Rep.  967. 
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Young 

*BrownelL  against  Slocdm.  hdbb.li.  & 

Root. 

ON  terttorari.  The  error  assigned  on  the  return  of  the  where  no  ex- 
certiorari  in  this  cause,  was,  that  the  oath  administered  to  the  ception  is  made 
only  witness  sworn  in  the  cause,  did  not  correspond  with  the  £e  oath  admin- 
form  required  by  the  act.  No  objections  were  raised  at  the  ktared  by  a 
time,  to  the  form  in  which  the  oath  was  administered.  ffeof  triai/u 

cannot      after- 

D.  Shepherd,  for  the  plaintiff  in  error.  ie^for^enw. 

Allen,  contra. 

Per  Curiam.  By  the  16th  section  of  the  act  of  the  last 
session,  (sess.  31.  ch.  204.)  it  is  provided,  that  no  omission  or 
misrecital  of  any  oaths  prescribed  by  the  acj,  in  the  return  of 
any  justice  to  a  certiorari,  shall  be  assigned  for  error,  unless 
it  be  alleged  in  the  affidavit,  on  which  such  certiorari  issued, 
that  exception  was  made  to  the  form  of  the  oath  administered 
at  the  trial.     The  judgment  below  must  be  affirmed. 

Judgment  affirmed. 


Young  against  Hubbell  and  Root. 

ON  certiorari.  After  the  cause  below  had  been  submitted  hS*been  cJJf" 
to  the  jury  on  a  question  of  fact,  and  evidence  given  on  both  submitted  to  « 
sides,  the  justice  took  the  cause  from  the  jury,  and  nonsuited  {jJJ  J^'  *J^J 

the  plaintiff.  ,  afterwards  take 

it  from uVjury, 
.  and  non*uit  th* 

Per  Curiam.     After  the  cause  had  gone  to  the  jury,  it  ought  plaintiff 
to  have  been  decided  by  them.     The  justice  had  no  right  to 
interfere,  and  prevent  tneir  verdict.     The  judgment  must  be 
reversed. 

Judgment  reversed. 
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Todd 

Crook  *Potter  against  Luther. 

SHARKS 

Id  the  case  of  a  ON  certiorari.  The  plaintiff  below  brought  an  action  of 
public  officer,  trespass  de  bonis  atportatis.  The  defendant  pleaded  that,  ai 
deputy  sheriff^  °°e  of  the  deputy  sheriffs  of  Washington  county,  he  took  the 
justice  of  the  goods  by  virtue  of  a  fieri  facias  issued  out  of  the  Court  of 
bTe^Lc^u8  is  Common  Pleas,  and  offered  witnesses  to  prove,  by  reputation, 
sutticient  to  that  he  was  a  general  deputy  of  the  sheriff;  but  the  justice 
acted  as  a  pub-  overruled  the  evidence,  and  required  that  the  defendant  shouM 
lie  officer,  with-  produce  and  prove  his  appointment  by  the  sheriff. 

out     producing  *  *  *  * 

bis        appoiut- 

vaeai.{a)  Crary,  for  the  plaintiff  in  error. 

Foot,  contra. 

Per  Curiam.  It  is  a  general  rule  to  admit  proof  by  reputa- 
tion, that  a  person  acts  as  a  general  public  officer  or  deputy. 
In  Berryman  v.  Wise,  (4  Term,  366.)  the  Court  of  K.  B.,  in 
England,  decided,  that  in  the  case  of  all  peace  officers,  jus- 
tices of  the  peace,  constables,  &c,  it  was  sufficient  to  prove 
that  they  acted  in  those  characters,  without  producing  their 
appointments,  and  that  even  in  a  case  of  murder. 

Judgment  reversed. 

(a)  Wilcox  v.  Smith,  5  Wend.  Rep.  233. 


[  *  432  ]  *Todd  against  Crookshanks. 

a.  gave  a  prom-  QN  certiorari.  The  plaintiff  below  brought  an  action  of 
B^and  a'who  detinue  against  the  defendant  for  a  promissory  note,  dated  the 
wc">  executors,  \2th  of  January,  1801,  for  20  dollars.  From  the  evidence 
paid5ieeiwterto  produced  at  the  trial,  it  appeared  that  the  defendant  had 
B.  and  took  a  purchased  of  the  plaintiff  and  one  Mary  CrooJcshanks,  as  exec- 
thTnote'being  utors,  &c,  some  property,  for  which  he  gave  to  them  the  note 
in  the  custody  jn  question.     That  the  defendant  afterwards  paid  the  amount 

oi  vy»y  Mfas  oe- 

manded  by  A., 

and  on  C.'s  refusal  to  deliver  it,  A.  brought  an  action  of  detinue  for  the  note,  and  it  was  held  that  the  acuoi 

would  not  lie,  as  the  note,  after  it  was  paid,  was  of  no  value,  and  in  the  hands  of  the  payee.   Detinue  or 

trovtr  wili  lie  for  a  promissory  note,  in  the  hands  of  a  third  person. 
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of  the  note  to  Mary  Crookshanks,  and  took  her  receipt  in  full ;     Albany, 
but  the  note  being  in  the  hands  of  Todd,  the  other  payee,  was  ^£^2^, 
not  given  up  ;  and  on  his  refusal  to  deliver  it,  the  defendant      Wilson 
in  error  brought  his  action  against  him  before  the  justice.     It    _      v- 
was  objected  on  the  part  of  the  defendant  below,  that  the 
plaintiff  had  no  property  in  the  note  sufficient  to  support  an 
action,  it  being  of  no  value  after  it  was  paid  ;  but  the  justice 
overruled  the  objection,  and  gave  judgment   for  25   dollars 
damages. 

* 

Crary,  for  the  plaintiff  in  error. 
Skinner,  contra. 

Per  Curiam.  There  was  no  foundation  for  the  action  below. 
After  the  note  was  paid,  and  a  receipt  in  full  given,  by  one  of 
the  payees,  it  was  completely  discharged,  so  as  to  be  of  no 
value.  The  note  did  not  belong  to  the  plaintiff,  and  it  might 
be  useful  to  Todd,  the  other  payee,  who  was  a  co-executor,  to 
show  that  he  had  not  received  the  money.  An  action  of  trover 
will  lie  for  a  note  in  the  hands  of  a  third  person ;  but  such  an 
action  as  this  was  never  before  brought.  f 

Judgment  reversed. 


*Wilson  against  Larmouth.  [*433J 

ON  certiorari.  The  plaintiff  below  declared  in  an  action  of  ** M  ^m  ©f 
assumpsit  for  25  dollars,  and  the  defendant  pleaded  non  assump-  fore  T^sticX 
sit,  and  a  set-off  of  five  dollars  damages,  done  by  the  plaintifrsV1}6  dVendant 
cattle,  on  the  land  of  the  defendant ;  the  plaintiff  did  not  Lmp*a,  and  set 
object  to  the  set-off,  and  the  cause  was  tried  by  a  jury,  who  <jff  °ve  d°,la™ 
founa  u.  verdict  for  the  defendant  for  15  dollars  damages.  trespass**;  °the 

plaintiff  did  not 

Crary,  for  the  plaintiff  in  error,  objected,  that  the  set-off  otf[  uid°thejiu7 
ought  not  to  have  been  allowed ;  and  that,  at  all  events,  the  founiaTefrdi? 
defendant  was  not  entitled  to  recover  more  than  the  sum  of  ant  for  15  doi- 
five  dollars.  [»«•  . lt   wai 

held,  that  as  the 
plaintiff  did  not 

Skinner,  contra.  at  the  time  ot>- 

'  ject  to  the  set- 

off, he  could  rot 
afterwards  allege  it  as  error;  and  that  though  it 'would  be  error  in  form  if  a  jury  were  to  find  more  dam 
ages  for  a  plaintiff  than  he  had  alleged  in  his  declaration ;  yet  the  jury  being  the  judges  of  the  damages  of 
(he  trespass  set  off  by  the  defendant,  the  verdict  will  not  be  set  aside  because  they  found  more  damage! 
thai  tire  defendant  alleged,  it  being  no  error  in  substance. 
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ALBANY,         Per  Curiam.     As  the  plaintiff  made  no  objection  to  the  set- 

vJJI^J^^J,  off  at  the  time  of  the  tria*.  out  suffered  it  to  go  to  the  jury,  it 

Johes        is  now  too  late  to  make  the  oojection  here.     In  the  case  of  a 

Wiiubon       plaintiff,  it  would  be  error  if  tne  verdict  should  be  for  more 

damages  than  are  laid  in  the  declaration,  but  it  is  error  in  form^ 

not  in  substance.     The  jury  were  the  proper  judges  of  the 

quantum  of  damages ;  and  it  would  be  against  right  and  jus 

tice  to  set  aside  this  judgment,  on  a  point  of  form. 

Judgment  affirmed. 


[*434]  *Jones  against  Wilson. 

a  constable  ON  certiorari.  The  plaintiff  below  was  a  constable,  ana 
e?e°cutio^ers  u>  k&d  an  executi°n  against  the  defendant  below,  issued  by  a  jus- 
sleep    in    his  tice  of  the  peace,  at  the  suit  of  a  third  person.     The  consta- 

pays^^money  k'e>  ^^out  making  any  demand  on  the  defendant,  and  with- 
to  the  plaintiff;  out  his  request,  paid  the  money  to  the  plaintiff  named  in  the 
prev?ous  d£  execution,  and  then  brought  his  action  before  a  justice  against 
mandofthede-  the  defendant,  to  recover  the  amount,  so  paid,  to  the  use  of 
wShout'  his^  ^e  defendant.  An  objection  was  made  to  the  plaintiff's  right 
quest,  cannot  to  bring  the  action,  but  the  justice  overruled  the  objection, 
UoTatahst  the  anc*  permitted  the  cause  to  be  tried  by  a  jury,  who  found  a 
defendant    for  verdict  for  the  plaintiff. 

the  amount  paid 
to  the  plaintiff* 

on  the  execu*      Skinner,  for  the  plaintiff  in  error. 


uoo./a) 


Allen,  contra. 

Per  Curiam.  The  constable  had  no  right  to  sleep  on  the 
execution,  and  then  pay  the  money  to  the  plaintiff  and  bring 
his  action  against  the  defendant,  without  any  previous  demand 
or  request.  Such  a  practice  is  not  only  against  the  rules  of 
law,  but  would  tend  to  multiply  suits,  and  increase  litigation. 

Judgment  reversed,  (b.) 

(a)  Reed  v.  Pruyn,  7  Johns.  Rev.  426.  Overseers  of  WalkiU  v.  Overseen  of  Ma* 
makating,  14  Johns.  87.  Willara  v.  Cornfield,  5  Wend.  Rep.  61.  See  Overseers  of 
WalkiU  v.  Overseers  of  Mamakating,  14  Johns.  87. 

(b)  S.  P.  Menderback  v.  Hopkins,  8  Johns.  Rep.  436.  So,  if  a  collector  of  taxes  pay 
over  the  defendant's  tax  to  the  treasurer,  without  bis  request,  an  action  is  not  maintaina- 
ble to  recover  the  money  paid.    Beach  v.  Vandenburgh,  10  Johns.  Rep.  361. 
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ToWNSKND 

*K*dder  against  Town  send.  l£e 

*>N  %•*«)*"  «ri.  TJie  plaintiff  below  declared  against  the  Where  the  evi. 
-vtendant,  in  an  action  o\  trespass  quart  clausum  fregit,  and  ?heenc®rifjv *"• ^ 
«a&ing  away  ten  sheep;  tor  cutting  down  and.  carrying  away  cause  before  a 
ton  trees;  and  tor  wounding  and  maiming  a  horse.  The  {"rth0 hi  £e  re- 
defendant  pleaded  not  guiltv.  The  evidence  produced  at  the  turn  to  a  certto- 
ti  '.al  was  detailed  in  the  *eturr,  but  it  is  unnecessary  to  state  ™fi'  ^ ed^^ 

it  here.  whether  it  was 

sufficient        to 

E.  Williams,  for  ttie  plaintiff  in  error.  plaintiffs  dec- 

laration,    and 

if  they  consider 
HtcharaSOTly  COntra.  it     insufficient, 

the  judgment 
r*  *      ri      •  t/«i  «i  •  «iii  below    will    be 

rer  Curiam.  If  the  evidence  given  at  the  trial  had  not  reversed.  But 
been  set  forth  in  the  return,  we  might  have  presumed  that  it  £  *®  staSd'TS 
was  'sufficient  to  support  the  declaration.  But  as  it  is  spread  the  return,  the 
before  us,  we  must  decide  upon  it,  and  we  are  of  opinion,  that  sumethal'itwat 
it  does  not  support  the  declaration ;  and  that  the  judgment  sufficient  to  sup- 
below  must,  therefore,  be  reversed.  %££*  deda 

Judgment  reversed. 


Town  send  against  Lee. 


ON  certiorari.  After  issue  joined  between  the  parties  be-  whereaji»tic# 
fore  the  justice,  the  defendant  requested  an  adjournment  of  ^ra^c®caj£ 
the  trial  for  three  months,  on  account  of  the  absence  of  a  for  three 
material  witness  in  Vermont,  which  was  granted.  The  parties  mo^J  *f  *? 
appeared  on  the  day  appointed,  and  the  defendant  requested  a  party,  he  cannot 
further  adjournment  of  the  trial,  on  account  of  the  absence  of  SU^j^Tal 
the  same  witness.  The  justice  required  the  defendant  to  state  the  equest  of 
what  he  expected  to  prove  by  the  witness ;  and  the  justice  ?jj 3ame  P"1* 
being  of  opinion  that  it  was  not  material,  refused  to  adjourn 
the  trial  a  second  time.  The  jury  found  a  verdict  for  the 
plaintiff  below,  for  25  dollars. 

*  Richardson,  for  the  plaintiff  in  error.  [  *  436  ] 

(a)  Smith  v.  Fenton,  2  Cow.  Rep.  425,  and  the  cases  cited  in  the  opinion  of  the  court. 
Co*«*9TreatUe,BQ5\o609. 
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M'Neil 

v. 

Sgoffiflo. 


jB.  Williams,  contra. 

Per  Curiam.  The  justice  having  once  adjourned  the  cause 
for  three  months,  at  the  request  of  the  defendant,  he  coulc 
not,  afterwards,  grant  a  second  adjournment,  at  the  request  of 
the  same  party. 

In  the  case  of  Easton  v.  Coe,  (2  Johnson,  383.)  the  first 
adjournment  was  with  the  consent  of  the  parties,  and  not  by 
order  of  the  justice.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Fn  actions  be- 
fore justices  of 
the  peace,  the 
jury  may  decide 
both  the  law 
and  the  fact. 
Where  a  party 
makes  no  ob- 
jection at  the 
time,  to  the  form 
of  the  plaintiff's 
declaration,  he 
cannot  avail 
himself  of  any 
defects,  which 
appear  on  the 
return  to  the 
certiorari.  The 
court,  as  to  the 
proceedings  be- 
fore justices  of 
the  peace,  will 
look  to  the  right 
and  justice  of 
the  case,  with- 
out regard  to 
matters  of  form 
or  technical 
niceties.  If  the 
plaintiff  declare 
in  assumpsit, 
and  also*  for  a 
fratuly  the  de- 
fendant  cannot 

[  *  437  ] 

object  to  the 
declaration  on 
the  return  to  the 
certiorari,  (a) 


M'Neil  against  Scoffield 

ON  certiorari.  The  plaintiff  below  declared  against  the 
defendant,  in  assumpsit,  for  25  dollars,  difference  agreed  to  be 
paid  by  the  defendant,  on  an  exchange  of  horses  between  him 
and  the  plaintiff;  and  also  for  25  dollars,  for  fraud  in  the 
exchange  of  horses,  and  concluded  to  the  damage  of  25  dollars. 
The  defendant  pleaded  the  general  issue  and  a  set-off. 

It  was  proved,  that  the  defendant  had  confessed  that  he 
exchanged  horses  with  the  plaintiff,  and  was  to  pay  a  sum  of 
money  for  the  difference  in  the  price ;  but  how  much,  the  wit- 
ness did  not  recollect. 

It  was  also  proved,  that  the  difference  in  the  value  of  the 
horses  was  35  dollars.  The  jury  found  a  verdict  for  the  plain- 
tiff for  25  dollars,  for  which  the  justice  gave  judgment. 

Skinner,  for  the  plaintiff  in  error. 

Z.  R.  Shepherd,  contra. 

Per  Curiam.  It  is  objected,  that  a  count  on  contract  and 
fraud  could  not  be  joined  in  the  same  declaration.  This 
would,  no  doubt,  be  a  valid  objection,  on  a  motion  in  arrest  of 
judgment  here,  where  the  court  are  judges  of  the  law,  and  the 
jurors  decide  on  the  facts :  But  in  proceedings  before  justices 
of  the  peace,  under  the  act  *for  the  recovery  of  debts  to  the 
value  of  25  dollars,  the  jury  may  decide  both  the  law  and  the 
fact.     Again,  where  the  party  makes  no  objection  to  the  plead- 

(a)  Bowdilch  v.  Salisbury,  9  Johns.  366.    Stolp  v.  Van  Cortland,  3  Wend.  Rep.  491 
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ings  at  the  time,  but  consents  to  go  to  trial  upon  them,  we 
have  repeatedly  decided,  that  he  shall  not  avail  himself  of  any 
dfefects  in  the  form  of  pleading,  which  may  appear  on  the 
return  to  the  certiorari.  This  coiirt  will  look  to  the  right  and 
justice  of  the  case,  without  regard  to  technical  niceties,  or 
matters  of  form.  It  is  further  objected  that  the  evidence  did 
not  support  the  declaration ;  but  the  declaration  was  not  on 
the  special  agreement. 

It  was  proved  that  the  defendant  had  promised  to  pay  the 
difference  between  the  horses ;  but  the  precise  sum  was  not 
stated.  The  law  implies,  and  the  court  will  intend,  that  it 
\vas  the  real  difference  in  value  between  the  two  horses,  which 
was  proved  to  be  35  dollars. 

Judgment  affirmed. 


ALBANY, 

August,  1808. 

Ingersoli 
v. 

WlLSOK. 


Ingersoll,  jun.  against  Wilson. 

ON  certiorari.  The  plaintiff  below  declared  on  a  promissory 
note ;  the  defendant  pleaded  infancy,  and  issue  was  joined  on 
that  fact.  The  justice,  from  examination  and  inspection  of  the 
defendant,  was  of  opinion  that  he  was  not  an  infant,  and  did 
not,  therefore,  assign  him  a  guardian.  The  fact  being  sub- 
mitted to  the     lry,  they  found  that  the  defendant  was  not  an 

(*int,  either  at  that  time,  or  when  he  gave  the  note. 

The  plaintiff  in  error,  on  the  return  to  the  certiorari,  specially 
assigned  for  error,  the  infancy  of  the  defendant,  and  there  was 
a  general  joinder  in  error. 

T.  Wood,  for  the  plaintiff  in  error,  contended,  that  the  de- 
fendant, by  the  joinder  in  error,  had  admitted  the  fact  of  in- 
fancy. 

itV,  contra. 

Per  Curiam.  The  special  assignment  of  infancy  as  error 
was  against  the  record  below,  and  the  fact,  as  found  by  *the 
jury,  and  was,  therefore,  bad.     The  judgment  must  be  affirmed. 


In  an  actitt 
before  a  justice 
the  defendant 
pleaded  in  fan 
cy,  and  the  jus- 
tice, from  exam- 
ination, was  of 
opinion,  that  he 
was  not  an  in- 
fant, and  did  not 
appoint  a  guar- 
dian, and  .  the 
jury  found  that 
the  defendant 
was  not  an  in- 
fant. On  lae 
return  to  the 
certiorari,  it 
was  held,  that 
the  infancy  of 
the  defendant 
could  not  he  as- 
signed for  error, 
it  being  against 
the  record,  and 
the  fact,  as 
found  by  the 
jury. 

[*43S] 


Judgment  affirmed. 
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BXNNET 

Huv^D  Bennet  and  Bennet  against  Hurd. 

in  an  action  for  ON  certiorari.  The  action  below  was  brought  on  the  35tk 
^Thy8ectioen  section  of"  the  act  t9  regulate  highways,"  (vol.  1.  p.  602.)  fot 
of  "  the  act  to  obstructing  the  Susyuehannah  River.  On  the  return  to  the  cer- 
wfys/'e  b,fhe  ^rarh  the  principal  objection  was,  that  the  plaintiff  in  his 
plaintiff    need  declaration  had  not  negatived  the  right  of  the  defendant  under 


not 

proviso 

declaration. 


Sherwoodyiox  the  plaintiff  in  error,  cited  the  case  of  Bhsdak 
v.  Hewitt,  (3  Caines}  137.) 

[Kent,  Ch.  J.  That  case  is  so  stated,  that  it  is  impossible 
to  say  on  what  ground  it  was  decided  by  the  court.] 

H.  Bleecker,  for  the  defendant  in  error. 

Per  Curiam.  The  proviso  in  the  35th  section,  on  which  the 
suit  was  brought,  formed  no  part  of  the  plaintiff's  title,  bat 
merely  furnished  matter  of  excuse  for  the  defendant.  It  pro- 
vides that  persons  erecting  mills  on  the  rivers  declared  to  be 
public  highways,  and  cutting  canals  for  the  use  of  the  mills,  so 
as  not  to  injure  the  navigation,  shall  not  be  liable  to  the  penal- 
ties of  the  act.  It  was  not  necessary,  therefore,  for  the  plain- 
tiff  to  negative  this  proviso  in  his  declaration. 

Judgment  affirmed 
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Brush 

•Wilson  against  Fenner.  a****** 

of  Reeves. 

ON  the  return  to  the  certiorari,,  in  this  cause,  it  appeared,  Whereajustict 
tl.dt  the  suit  below  was  on  a  promissory  note,  and  the  defend-  J^,™^-1^  * 
ant  did  not  appear  or  make  any  defence  in  the  cause ;  and  the  "being  '  con- 
justice  then  said,  "  Being  convinced  by  the  evidence  adduced  vj^efcey  ^ 
by  the  plaintiff,  I  gave  judgment/'  &c.  duced,  he  eavJ 

judgment,    &c 

Per  Curiam.  The  evidence  mentioned  by  the  justice,  the  ed  that  u  wai 
court  will  intend  to  be  legal  evidence,  given  under  oath,  and  °.n   ,esaI   evi 

"  '  o  '  dence 

not  merely  the  production  of  the  note.  The  justice  is  not 
bound  to  state  the  evidence  in  his  return,  unless  called  upon  to 
do  so.  The  usual  form  of  giving  judgment  is  to  say,  "  After 
hearing  the  allegations  and  proofs  of  the  parties,"  &c.  If  the 
plaintiff  in  error  wished  for  explanation  as  to  the  evidence 
offered,  he  should  have  applied  to  the  court  for  a  rule  on  the 
justice  for  that  purpose. 

Judgment  affirmed. 


Brush  against  The  Administrators  of  Reeves. 

THE  plaintiff  declared  on  a  promissory  note,  given  by  one  if  the  payee  ot 
Spring  to  Reeves,  the  intestate,  and  payable  to  him  or  bearer.  ?  "ote  Pfy»w« 

—£       o  '  7  *    j  t     to  mm  or  bearer. 

The  note  was  endorsed  over  by  Reeves,  and  the  present  suit  puts  his  name 
was  brought  by  the  endorsee  against  his  administrators.  There  on  ihf  backj; he 
was  a  general  demurrer  to  the  declaration,  which  was  in  the  an  endorser,  in 
usual  form  against  the  endorser.  *•  f *"!? ..man" 

^  ner  as  if  it  was 


E.  Williams,  for  the  defendant,  objected  that  the  declaration 
ought  to  have  been  special. 


payable  to   his 
ore 


avabl 

rder. 


Per  Curiam.  The  note  was  negotiable  under  the  statute, 
and  transferable  without  endorsement ;  but  if  the  payee  chose 
to  put  his  name  on  the  back,  he  became  as  much  bound  as  an 
endorser,*  as  if  the  note  had  been  made  payable  to  him  or 
order. 

#It  was  ruled  by  Chief  Justice  Holt,  in  the  case  of  TSle  Bank      \ *  440  1 
of  England  v.  Newman,  (1  Lord  Raym.  442.)  that  if  a  person 
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ALBANY,  endorses  a  bill  payable  to  bearer,  he  becomes  a  new  socuri 

August^o^  and  *s  liable  on  the  endorsement.     The  declaration  at  leas 

Johnston  good  on  a  special  demurrer.     But  the  defendant  may  withdi 


v. 
Robins. 


the  demurrer,  on  payment  of  costs,  and  pleading  forthwith. 

Judgment  for  the  plwntifC 


Johnston  against  Robins. 

in  every  case  JOHNSON,  for  the  defendants,  moved  to  set  aside  the 
ofarerv'iceofa  fault  entered  for  not  pleading,  in  this  cause,  and  all  subsequent 
be*  to'  ?ringtla  proceedings,  for  irregularity.  From  the  affidavits  which  w^re 
party  into  con-  read,  it  appeared,  that  on  the  17th  May  last,  a  copy  of  "tlie 
ing^uie  Notice  declaration,  with  a  notice  of  the  rule  to  plead,  was  served  on 
at  the  dwelling  the  defendant,  by  delivering  the  same  to  a  young  man  at  *fcliC 
party  is°  suffi-  house  of  the  defendant,  in  his  absence,  who  said  he  wasacl^rk 


cient.»    »nd   is  of  the  defendant,  and  lived  in  the  house,  and  that  he  expect 
perwnaT   ser-  the  defendant  home  soon,  and  that  he  would  deliver  the  papers 
vice.  t0  him  as  soon  as  he  returned. 


On  the  1st  day  of  June,  the  defendant's  attorney  gave  rm  o- 
t-ice  of  his  being  concerned,  and  of  special  bail,  to  the  plainti^Ts 
attorney ;  and  on  the  same  day,  the  plaintiff's  attorney  sent  to 
the  attorney  of  the  defendant,  a  copy  of  the  declaration,  wit  Jn  a 
notice,  that  a  rule  to  plead  had  been  entered  on  the  17th 
of  May,  which  had  been  served,  with  a  copy  of  the  declaratM 
on  the  defendant ;  and  that  time  to  plead  would  be  compul 
from  that  day,  and  that  the  copy  was  served  on  the  attorn* 
at  his  request,  and  not  under  the  rule. 

On  the  7th  June,  the  plaintiff's  attorney  entered  the  defa-  ^^J 
of  the  defendant  for  not  pleading,  on  an  affidavit  of  service 
the  declaration  and  rule  to  plead  on  the  defendant,  as  al 
[  *  441  ]       stated.     On  the   13th  June,  a  plea  wa»  *filed,  and  a 

thereof  served  on  the  plaintiffs  attorney,  who:  sent.it  back^*0 
the  defendant's  attorney,  who,  on  the  5th  July,  entered  a  c23e" 
fault  for  want  of  a  replication.  The  venue  in.  the  cause  v&^** 
laid  in  King's  county,  and  the  plaintiff's  attorney  offered  *? 
waive  the  default,  if  the  defendant  would  consent  to  go  to  tri  -^ 
at  the  June  circuit  in  that  county,  which  offer  was  refused,  li 
the  defendant's  attorney  conceived  that  he  was  not  bound,  t0 
plead  until  the  20th  June,  and  that  the  service  of  the  declas^""^ 
tion  and  rule  to  plead  on  the  defendant,  was  insufficient ; 
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because  George  Fair,  a  material  witness,  was  absent  from  the     Albany, 
state,  whose  attendance  could  not  be  procured  in  time.  ^ugnstjsos. 

Sedgwick,  contra,  read  an  affidavit  stating,  among  other 
things,  that  the  plaintiffs  attorney  had  never  accepted  any  plea 
from  the  defendant  or  his  attorney ;  and  that  the  witness  men- 
tioned by  the  defendant,  resided  in  Hackensack,  in  New- Jersey, 
and  that  his  attendance  might  easily  have  been  procured  at 
the  last  circuit,  in  the  county  of  King's. 

Per  Curiam.  It  was  decided  in  the  case  of  Jackson,  ex  dem. 
Griffiths,  (4  Term  Rep.  465.)  that  in  every  case  of  the  service 
of  a  notice,  leaving  it  at  the  dwelling-house  of  the  party,  was 
to  be  considered  as  a  personal  service,  for  every  purpose, 
*  except  to  bring  the  party  into  contempt.  We  consider  the 
declaration  as  having  been  personally  served  on  the  defendant, 
on  the  17th  May,  and  that  the  defendant  was  bound  to  plead 
in  20  days  thereafter.  The  default  was,  therefore,  regularly 
entered ;  and  the  affidavits  do  not  disclose  equitable  grounds 
sufficient  to  induce  the  court  to  interfere  and  set  aside  the 
default  upon  terms.  The  offer  of  the  plaintiff  to  waive  the 
default,  was  reasonable ;  but  the  defendant  chose  to  rest  him- 
self upon  what  he  conceived  to  be  the  rule  of  practice  as  to  the 
*erv»ce  of  notices. 

Rule  refused. 


*Ross  against  Vaughan.  [  *  442  ] 

FOOT,  for  the  defendant,  moved  for  judgment  as  in  case  ot  The  rale  adept- 
nonsuit,  on  the  usual  affidavit.  causes"*?©"  lie 

brought  to  trial 

Skinner,  contra,  read  an  affidavit,  stating  that  the  cause  was  #e«!- ForKat 
not  noticed  for  trial  at  the  last  circuit  in  Essex  county,  because  »<" il  ,s  m&<ie  »* 
the  attorney,  knowing  that  many  causes  of  an  elder  issue  were  cause  could  mS 
actually  noticed,  and  that  much  business  was  to  come  before  have  been  tried, 
the  oyer  and  terminer,  to  be  held  at  the  same  circuit,  did  not  ticed,  it  shall  ex- 
believe  that  the  cause  could  be  tried.  It  appeared,  that  but  c"se  the  plain- 
one  civil  cause  was,  in  fact,  tried  at  the  circuit,  for  want  of  iattneto briE 
time.     On  these  grounds,  he  contended  that  the  plaintiff  was  to  tnaI  Ht  ™e 

.  i  i  .        *•       i    A  next  court,  or  be 

not  DOUnd  tO  Stipulate.  nonsuited,  is  not 

applicable      to 

Per  Curiam.     A  rule  has  been  adopted  in  regard  to  causes  country  circuit* 
tried  at  the  sittings  in  New-York,  that  where  it  is  made  to 
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Albany,    appear,  that  the  cause  could  not  have  been  tried,  had  it  been 
^JW^J^^  noticed  for  trial,  the  plaintiff,  on  a  motion  for  a  nonsuit,  shall 
Tilcot       be  excused  from  stipulating  ;  but  this  rule  was  not  intended  to 
be  applied  to  causes  at  the  country  circuits,  where  the  reason 
for  it  can  seldom  exist.     The  plaintiff  must  stipulate,  or  be 
nonsuited. 

Rule  granted. 


V. 

Woodruff. 


[  *  443  ]  *Talcot  against  Woodruff,  Sheriff,  &c. 

On  a  notice  for  GRISWOLD,  for  the  defendant,  moved  for  judgment  as 
?n  casfTfnon!  *n  case  of  nonsuit,  for  not  proceeding  to  trial. 

suit,  for  not  pro- 

STa^icUon1  a-  Kirkland,  contra,  offered  to  stipulate  to  try  the  cause  at  the 
gainst  a  sheriff,  next  circuit,  or  be  nonsuited,  and  the  only  question  was, 
tiffls6enUi?edto  whether,  as  this  was  an  action  against  a  sheriff,  the  defendant 
stipulate,  he  is  was  entitled  to  double  costs. 

not    bound     to 
pay  double  costs 

on  making  the       per  Curiam.     The  defendant  is  not,  in  this  case,  entitled  to 

ouation.(a)    jQ!|1j)je  costs  j  the  statute  {Laws  of  N.  Y.  v.  1.  p.  234.)  gives 

double  costs  in  suits  against  sheriffs,  &c.  only  where  a  verdict 

is  given  for  the  defendant,  or  the  plaintiff  becomes  nonsuited, 

or  suffers  a  discontinuance. 

In  the  present  case,  the  cause  has  not  been  tried,  nor  has 
the  party  become  nonsuit  or  discontinued. 

(a)  See  Rider  v.  Hubbell,  4  Wend.  Rep.  201. 
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August,  18U8. 

JIrown 

Brown  against  Clark.  cJ'rk. 

GOLD,  for  the  defendant  in  error,  moved  for  a  venire  de  On  the  return  o« 
novo  to  be  awarded  in  this  cause,  or  that  the  record  be  remitted  fro^r,a  ^J™* 
to  the  Court  of  Common  Pleas  of  the  county  of  Oneida,  with  common  plea* 
directions  to  issue  a  venire  de  novo  in  that  court.  record^uei'/'b 

It  appeared  that  Brown,  the  plaintiff  in  error,  had  recovered  removed,  and 
judgment  in  the  Court  of  Common  Pleas  of  Oneida,  against  reve^oMhe 
the  defendant  in  error,  on  which  a  writ  of  error  was  brought  judgment  be- 
to  this  court,  on  a  bill  of  exceptions ;  and  that  the  judgment  a° ™eri?/d?ncn* 
was  reversed  at  the  last  term.  The  bill  of  exceptions  was  returnable  at 
merely  to  the  opinion  of  the  court  below,  in  admitting  a  note  ButwE'^ip^ 
in  evidence,  and  did  not  relate  to  the  merits  of  the  cause.  peared  that  the 

*The  counsel  cited  Doug.  696.    2  Term  Rep.   53.   125.     2       [  *444  ] 

Saund.  38.  note  27.  sum  demanded 

by  the  plaintiff 
was    so    smajL 

Sedgwick,  contra.  that  the  plaintiff; 

°  if  he  recovered, 

would  be 

Per  Curiam.  In  judgment  of  law,  the  record  itself  is  re-  {JjJ1*^*  p$* 
moved  into  this  court,  from  the  Court  of  Common  Pleas,  court  refused  to 
though,  in  fact,  a  transcript  only  is  sent  up  here.  This  court,  gant  lhe  venire 
therefore,  has  power  to  award  a  venire  de  novo,  returnable  at 
a  circuit  court,  as  was  done  in  the  case  of  Grant  v.  Anile. 
(Doug.  722.)  and  as  was  admitted  to  be  the  rule,  by  Lord  • 
Mansfield,  in  the  case  of  Harwood  v.  Goodright,  (Cowper, 
89,  90.) 

The  case  of  Davis  v.  Pierce,  (2  Term  Rep.  125.)  is  very 
much  in  point,  as  the  writ  of  error  there  was  on  a  bill  of 
exceptions  from  a  court  in  Wales,  as  to  the  admission  of 
evidence.  The  reasons  given  in  that  case  are  conclusive  in 
favor  of  the  propriety  and  justice  of  granting  a  venire  de  novo 
in  cases  where  the  demand  is  cognizable  in  this  court.  But  in 
the  present  case,  as  there  is  every  reason  to  believe,  that  the 
plaintiff  would  not  recover  a  sufficient  sum  to  entitle  him  to 
costs,  but  would  be  obliged  to  pay  costs,  it  can  be  of  no 
benefit,  but  an  injury  to  him,  to  grant  the  motion,  and  which, 
for  *hat  reason  only,  is  denied. 

Rule  refused. 

(a)  See  Flower  v.  Allen,  5  Cow.  Rep.  668. 
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ALBANY, 

August,  1808. 

Walsh 

H£T  ^Reynolds  against  Lammomd. 

Where  the  de-  CRAR  Y,  for  the  plaintiff  in  error,  moved  for  leave  to 
cMise^haTen-  continue  in  this  cause,  without  paying  costs.  He  read  ^tfi 
listed  as  a  sol-  affidavit,  stating  that  the  defendant  had  no  property,  real  wrm  <ot 
JFte^todtZ  personal,  and  that  he  had,  on  the  26th  July  last,  enlisted  in  *•:  Mrme 
State*,  the  court  army  of  the  United  States,  for  five  years.  The  present  »^»  it 
leave  to  discon-  was  brought  to  reverse  a  judgment  obtained  against  the  plainCm  ml 
t'mue  without  in  error,  before  a  justice  of  the  peace.  He  cited  Lackey  ^f 
H££"&£  Briggs  v.  M' Donald,  (1  Caines,  116.) 

fhe  sum  to  be 

uwnTthan  s»      Allen,  contra.     In  the  case  cited,  the  defendant  was  sem^- 

dollars.  tenced  to  imprisonment  for  life.     The  judgment  to  be  render^^d 

in  this  case,  would  amount  to  more  than  20  dollars,  so  that  tMrme 

defendant  would  be  liable  to  be  taken  in  execution,  notwit:  M> 

standing  his  being  a  soldier  in  the  army  of  the  United  States  - 


Per  Curiam.     As  the  sum  to  be  recovered  in  this  case,  m  »ty 

amount  to  more  than  20  dollars,  there  is  no  reason  for  grant;!  sng 

i  the  motion.     The  act  of  Congress  only  declares  that  non-com~ii- 

h  missioned  officers  and  privates  shall  not  be  arrested  or  taken       in 

*  execution,  for  debts  under  20  dollars,  contracted  before  eol*  ^t- 

ment.     (Laws  U.  S.  v.  6.  p.  17.  $  23.) 

Rule  refused  — 


r  #  445  j  *Walsh  against  Hill,  jun. 

On  a  motion  for      JOHNSON,  for  the  defendant,  moved  for  judgment  a-^^    in 
a  judgment  as  case  of  nonsuit,  for  not  proceeding  to  trial. 

m  case  of  non- 

wit,  the  affida-  m  ^^ ^  Lg 

yit  must  state       Sedgwick,  contra,  objected  that  the  affidavit,  on  which     *-~' 
St^cmLlsH  motion  was  founded,  did  not  mention  where  the  venue   ^^^M 
laid. 

Per  Curiam.     The  affidavit  ought  to  mention  in  what  coi»  *jl 
the  venue  is  laid,  so  that  the  court  may  know  whether     *" 
plaintiff  could  have  brought  the  cause  to  trial  since  the  i^^ 
was  joined. 

Rule  refused  -~ 
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Mi  if  Turnr  aiit 

Minturn  and  Champlin  against  Phelps.  champlw 

Phelps. 

A  JUDGMENT  wa§  obtained  in  this  cause,  in  May,  1307.  where  the  de- 
A  ca.  sa.  was  issued  to  the  sheriff  of  the  city  and  county  of  fendant,  having 
Neu-York,  on  the  14th  day  of  July,  1807,  which  was  returned  dered  typhis 
in  August,  not  found.  The  defendant  was  regularly  surren-  bai,»  **»<*  Iai|> 
dered  by  his  bail  in  Ontario  county,  on  the  4th  of  August,  Somhsln  pri£ 
1807,  and  has  since  remained  in  custody.  A  rule  was  granted  ?n»  without  be- 
by  the  recorder  of  New- York,  for  the  plaintiffs  to  show  cause  ewcutioif*  o£ 
before  him  on  the  9th  day  of  July  last,  why  a  supersedeas  should  x™n*  a  ruIe  to 
not  issue  to  discharge  the  defendant,  as  he  had  been  in  custody  a  °ZupersedeJs 
above  three  months,  on  the  surrender,  without  being  charged  8hou,<j  "°*  be 
in  execution.  On  the  day  appointed  to  show  cause,  the  plain-  JXfuutr,'  after 
tiff's  attorney  issued  a  ca.  sa.  directed  to  the  sheriff  of  Ontario  ,c[viceH0/fUie 
county,  and  enclosed  it  to  him  in  a  letter,  which  was  put  into  [£/'  time  as- 
the  post-office,  in  the  city  of  Neiv-York,  before  the  hour  at  **&>*<*  ** ; show 
which  cause  was  to  be  shown.  At  the  hour  appointed,  the  thTdeVenda^n 
parties  appeared,  and  the  plaintiffs  showed  for  cause,  that  a  ca.  execution,  he 
sa.  had  been  actually  issued  against  the  defendant,  and  sent  to  jbr^cause^  and 
the  sheriff  of  Ontario  county ;  *on  which  the  judge  refused  to  [  *  447  ] 
grant  the  supersedeas.  On  an  appeal  from  this  decision  to  the  l\ Wl11  be  suffi- 
court,  a  motion  was  now  made,  on  the  above  statement  of  facts,  ^Tupa-IIdta*. 
for  a  supersedeas. 

Harison,  for  the  plaintiffs. 

Johnson,  for  the  defendant. 

Per  Curiam.  In  Brantingham**  case,  {Cole.  Cases,  42.  July 
term,  1796.)  the  plaintiff,  after  an  application  for  a  supersedeas, 
and  before  the  time  of  appearance  before  the  judge,  charged 
the  defendant  in  execution,  and  then,  on  the  hearing,  showed 
that  for  cause ;  and  all  the  judges  held  it  to  be  sufficient.  They 
were  of  opinion  that  the  intent  of  the  statute  was  to  enable  the 
defendant  to  put  the  plaintiff  to  his  election,  either  to  take  the 
person  of  the  defendant  in  execution,  or  to  resort  to  his  estate. 
The  present  case  comes  within  the  reason  of  that  decision. 
The  court  are,  therefore,  of  opinion,  that  the  supersedeas  ought 
to  be  refused. 

Rule  refused. 
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White 

v. 
Lovejoy 


Kent  against  Dodge. 
The  defendant      S.  &  LUSH,  in  behalf  of  the  defendant,  moved  to  change 

may  move  to 
*hange  the  ve- 
nue  after  issue 


™£ng™he  ve°-   the  VenUe  in  this  CaUSe- 


J^7time!^,e?i       Z  R'  Shepherd,  contra,  objected,  that  the  application  ought 
there  has  been  to  have  been  made  before  plea  pleaded,  or  at  least  at  the  next 

and^no^dday  term  a^ter  *SSUe  WaS  j°inecl. 
will  l>e  pro- 
duced, (a)  per  Qur{am%  it  has  been  decided,  that  the  defendant  maj 
move  to  change  the  venue  after  issue  has  been  joined  ;  (JJelavan 
v.  Baldwin,  3  Caines,  104.)  and  this  may  be  done  at  any  time, 
where  there  has  been  no  loss  of  trial,  and  no  delay  will  be  pro- 
duced.    Take  your  rule. 

Rule  granted. 

(a)  Chapin  v.  De  Grqff et  at.  4  Cow.  Rep.  554 


*  448  ]  *White  against  Lovejoy. 

Where  a  fori  A  FIERI  FACIAS  was  issued  in  this  cause,  and  fcned  *» 
nadSen^evLd*  ^  g°°ds  of  the  defendant,  and  afterwards,  before  a  sale  of 
was  burnt  by  the  goods,  it  was  burnt  with  other  papers  by  an  accidental  fire, 
nouseintofn  the  which  consumed  the  house  of  the  deputy-sheriff. 

deputy-sheriff, 

ede  fnw'jieH      N'  Williams,  for  the  plaintiff,  now  moved  that  a  new  fieri 
facias    to   be  facias,  similar  to  the  one  destroyed,  might  be  made  out  and  • 
de^VEe  delivered  to  the  sheriff. 

•heriff. 

Per  Curiam.     Take  your  rule  for  a  new  fieri  facias  to  be 
made  out,  nunc  pro  tunc,  (a) 

Rule  granted. 

(a)  See  Chichester  v.  Cande,  3  Cow.  Rep.  39,  and  the  cases  cited  at  page  42      Lorn 
v.  Little,  17  Johns.  346. 
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Pell  and  Pell,  Assignees  of  the  Sheriff,  &c,  against 

Jadwin  and  others. 


ALBANY, 

August,  1808. 

Briggs 

v. 
Briggs. 


FOOT,  in  behalf  of  the  defendants,  moved  to  set  aside  the  On  a  motion  t« 
proceedings  in  this  cause  for  irregularity.  ^eedm«e m°m 

suit  on  the  bail- 

Sedgwick,  contra,  objected,  that  the  affidavits  ought  not  to  {^^yJJTJji" 
be  received,  as  they  were  entitled  in  the  suit  on  the  bail-bond,  davit  is  well  en 
and  not  in  the  original  action.  vSSLJi  sui?" 

Per  Curiam.    The  papers  are  well  entitled,  and  the  defend- 
ant may  take  the  rule  on  the  usual  terms. 

Rule  granted. 


*Briggs  against  Briggs.     .  [*449] 

SHERWOOD,  for  the  defendant,  moved  to  set  aside  an  On  a  motion  t« 
inquest  taken  by  default  in  this  cause,  on  an  affidavit,  which  ^es^taken  by 
stated  that  an  inquest  had  been  taken  by  default,  &c.,and  that  default,  an  affi- 
the   defendant  had  "a  good  and  substantial  defence  in  the  defendanfhwa 

Cause."  good  and  sub- 

stantial defence 
in  the  cause,  M 

Sedgwick,  contra,  objected,  that  there  was  not  a  sufficient  a  sufficient  affi 
affidavit  of  merits.  He  cited  Jackson,  ex  dem.  Russel,  v.  Stiles,  davit  °  menti 
(3  Caines,  93.) 

i 

Per  Curiam.  In  the  case  of  Jackson,  ex  dem.  Russel,  v.  Stiles, 
there  were  peculiar  circumstances,  though  not  fully  reported, 
which  afforded  strong  reason  to  believe  that  there  was  really 
no  defence  on  the  merits,  and  that  delay  was  the  only  object 
of  the  defendant.  A  good  and  substantial  defence  must  mean 
a  defence  on  the  merits. 

Rule  granted. 
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Varian 

0oi*vik>  The  People  against  Duell. 

if  a  prisoner  THE  prisoner  was  convicted  at  the  last  Oyer  and  Terminer 
roumy  prison  in  lhe  county  of  Saratoga,  of  breaking  the  gaol,  in  which  he  ww 
011  a  conviction  confined  for  petit  larceny,  under  a  sentence  of  the  General  iSfc 

breS' prison%'  s*ons  °^ tne  Peace>  and  enabling  another  prisoner  also  to  esca 
is  a  iciony  for  who  was  in  prison  on  a  charge  of  felony. 
be  Mmcuced %      The  prisoner  was  brought  up  on  a  habeas  corpus,  to  recei 
imprisoinncntin  the  sentence  of  the  court. 

the  state  prison, 

for  a  period  not         ^^  , 

exceeding  four-       The  Court.     A  breach  of  prison,  by  a  person  in  gaol  on 
teen  years.        charge  of  felony,  is  itself  a  felony  above  the  degree  of  pez 

larceny,  and  punishable  by  imprisonment  in  the  state  prison,  K:— 
a  period  not  exceeding  14  years.     The  court  sentence  the  pi" 
oner  to  an  imprisonment  in  the  state  prison  for  four  years. 


4 

r*450]      *Varian   against  Ogilvie,  Gent.,  one  of  the  Att< 

neys,  &c. 

Where  a  judg-      THE  plaintiff  having  recovered  a  verdict  against  the  defe 
^Tnst0^1"^  ant>  one  °f  tne  attorneys  of  this  court,  for  210  dollars,  a  qu 
torney  in   this  tion  was  raised,  whether  the  plaintiff  was  entitled  to  full  cose- 

court    for    less 

lars,  the  plain-      Per  Curiam.     It  has  been  decided,  in  the  case  of  T.  BaiUe^^S!* 
less^'eSeJto  tnat  wnere  a  judgment  is  recovered  against  an  attorney  of 
foil  costs.         court,  for  less  than  250  dollars,  the  plaintiff  is,  neverthel 

entitled  to  full  costs. 
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ALBANY 

August,  1803. 


Otis  against  Hall. 

THIS  was  a  special  action  on  the  case,  for  overflowing  in  an  action  on 
the  plaintiffs  land,  by  means  of  a  mill-dam  erected  by  the  0hveerfle0^fn ,  £j 
defendant  on  his  own  land.  The  defendant  pleaded  not  guilty,  plaintiff's  land 
and  gave  notice  that  he  should  ofi'er  evidence  that  the  dam  2MimuaM  oftUa 

"  ,  .  .     .  n     .  i    •      •/*•  mill-dam  on  the 

was  erected  by  permission  of  the  plaintiff.  defendant's 

At  the  trial  of  this  cause,  at  the  last  circuit  in  Lewis  county,  Hantdeade^ 
the  defendant  proved  that  he  had  the  permission  of  the  plain-  not  guifty,  and 
tiff  to  erect  the  dam,  and  overflow  his  land,  if  necessary,  for  §£™e  {JateJ'J 
the  use  of  the  mill.  The  plaintiff  proved  a  subsequent  revo-  had  thepermis- 
cation  of  the  license,  and  the  jury  found  a  verdict  for  the  tiffUtoferecPtathe 
plaintiff  for  nine  dollars  damages.  dam,  and  over- 

The  judge  before  whom  the  cause  was  tried  refused  a  cer-  f^  ^^""f 
tificate,  so  as  to  entitle  the  plaintiff  to  full  costs,  and  Gold  necessary.  'The 
now  moved  for  full  costs.  ^vocafionof 

the  license,  and 

Piatt,  contra.  ^JSK 

favor  for    nine 

Per  Curiam.     The  only  question  is,  whether  the  plaintiff  is  ^*  Itd^ 
entitled  to  full  costs,  within  the  proviso  of  the  4th  *section  of        r  *451 1 
the  act  concerning  costs,  which  declares  that  the  limitation  in  he]d    that  the 
that  section  shall  not  extend  "  to  any  action  where  the  freehold  freehold  or  title 
or  title  to  lands  or  tenements  shall  in  any  wise  come  in  ques-  £*"<££  *£ 
tion."     We  are  of  opinion,  that  the  freehold  or  title  to  the  question,  so  as 
plaintiffs  land  did  not  come  in  question,  within  the  purview  pontiff1?,,  m 
of  the  statute.    This  case  bears  no  analogy  to  that  of  Heaton  v.  costs  under  th« 
Ferris,  (1  Johns.  146.)     Here  was  no  claim  of  a  right  of  entry 
into  the  plaintiffs  lana,  nor  of  any  direct  use  or  enjoyment  of 
it.     The  defendant  merely  sets  up  a  right  to  use  his  own  land, 
in  the  manner  he  has  done,  by  erecting  the  dam ;  that  any 
consequential  injury  to  the  plaintiff  was  waived  by  his  express 
license  for  that  purpose  ;  and  that  it  was  a  mere  damnum  absque 
injuria,  for  which  the  plaintiff  had  no  right  of  action.     The 
statute  applies  only  to  cases  where  a  claim  or  question  as  to 
the  direct  use  by  entry  on  another's  land  comes  in  controversy. 
This  and  many  other  cases  of  consequential  injuries,  as  for 
nuisances  erected  on  the  defendant's  own  land,  do  not  in  any 
manner  bring  the  title  in  question.     Nor  does  the  setting  up  a 
lease  or  license  by  the  plaintiff  raise  a  question  as  to  the  title,  . 

or  give  any  right  or  interest  to  the  plaintiffs  land.  i 

Rule  refused. 
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Bailey 
Caldwell  BaILEY   and  VoORHEES  agaiflSt  CALDWELL. 

ud"  or?or  s°tfaa      JOHNSON,  for  the  defendant,  moved  to  set  aside  the 
proceedings8  'm  quest  taken  by  default  in  this  cause,  and  all  subsequent  p- 
c  rt?fiSe,t  and  f  ceec*ings>  and  that  the  money  levied  on  the  execution  and 
probable  cause,  ceived  from  the  defendant,  should   be  refunded,  with  cos 
effect*  sa,Jerin  The  cause  was  noticed  for  trial  at  the  last  April  sittings 
quire'tbe  same  New- York,  and  an  inquest  was  taken  by  default  in  the  cat 

fh^sel^ic^of'a  out  °^  *ts  orc*er  on  tne  calendar,  of  which  the  defendarr 
notice  of  motion  attorney  had  no  notice,  until  served  with  a  copy  of  the  cos 
and  copies  of  on  tne  i6tn  0f  May,  when  he  offered  to  pay  the  costs,  if 
[  #  452  ]  plaintiffs  attorney  would  #waive  the  default.  On  the  1' 
der  tollS)revent  °^  May,  he  obtained  a  judge's  order  for  the  stay  of  all  procei 
further  proceed  ings  in  the  cause,  until  the  4th  day  of  this  term,  on  the  us 
ms*'  affidavit  of  merits,  and  that  the  inquest  was  taken  by  defai 

out  of  its  order.     A  copy  of  the  order  was  duly  served  on 
plaintiffs  attorney  on  the  same  day,  but  was  not  accompani 
with  a  notice  of  a  motion  to  set  aside  the  default  at  this  tei 
or  copies  of  the  affidavits,  which  were  not  served  until  the  \ 
of  July,     The  plaintiffs  attorney  proceeded  and  entered 
judgment  in  the  cause,  and  on  the  27th  of  May,  the  defend* 
was  taken  in  execution,  and  paid  the  amount  of  the  debt  a~ 
costs  to  the  sheriff. 

It  was  contended,  on  the  part  of  the  defendant,  that  t: 
order  of  the  judge  on. the  17th  of  May,  being  absolute,  ui 
sufficient  to  stay  all  proceedings,  without  being  accompani 
with  the  notice  of  a  motion  and  copies  of  the  affidavits;  a 
that  there  is  a  distinction  between  an  absolute  order  of  a  jiicL 
for  the  stay  of  proceedings,  and  the  certificate  of  probable  cai 
mentioned  in  the  4th  rule  of  January  term,  1799;  that  thi 
certificates  were  introduced  by  that  rule,  instead  of  the  fori 
mode  of  obtaining  a  rule  against  the  opposite  party,  to  sh< 
cause  at  the  next   term  why  the  proceedings  should  not 
set  aside,  and  did  not  prevent  a  judge  from  arresting  all  furtl 
proceedings  in  the  cause,  by  an  absolute  order.     That  the 
thority  of  a  judge  to  grant  such  orders  at  his  chambers 
well  established.     (14  Vin.  Ab.  581.     Judges  I.  in  notes. 
Burr.  2527.     2  Hawk.   6.     2  Sellon's  Pract.   411.   462. 
Caines,  148.  152.) 

Sedgwick,  contra. 

Per  Curiam.  The  distinction  stated  between  a  judge's  oicL 
to  stay  proceedings,  and  a  certificate  of  probable  cause,  hi 
never  been  made  by  the  judges,  who  have,  in  practice,  &> 
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sidered  them  the  same,  and  have  used  either  form  indifferently.     Albany 
An  order  in  the  form  in  which  the  one  was  granted  in  this  ^uj^jso^ 
cause,  (a)  has  always  been  considered  #as  having  the  same       iuiley 
effect  as  a  certificate  of  probable  cause,  and  as  requiring  the  v*. 

same  practice,  under  the  4th  rule  of  January  term,  1799.     The       r  #  a^\ 
attorney  of  the  plaintiff  took  the  inquest  in  this  cause  at  his       *•  * 

peril ;  and  as  there  is  the  usual  affidavit  of  merits,  and  no  laches 
is  to  be  imputed  to  the  defendant,  it  must,  with  the  subsequent 
proceedings,  be  set  aside  with  costs.  Let  the  rule  be  taken 
for  that  purpose,  and  that  the  plaintiffs  refund  and  pay  over  to 
the  defendant  the  money  received  on  the  execution,  with  the 
sheriffs  fees  and  costs. 

Rule  granted. 

(a)  The  order  was  in  the  following  form  > 

"  c.  &  c.  S 

adsm.      > 
.  B.  &  V.   )   Let  all  proceedings  in  the  above  cause  be  stayed  ontil  the  fourth  day  in 
the  next  August  term  of  this  court.    May  17th,  1808  " 


*KD   Or   AUGUST   TERM 
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CASES 

— »■* 

ARGUED   AND   DETERMINED 

IH  THK 

Supreme  Court  of  3f«Wtature 

OF   THE 

STATE  OF  NEW-YORK, 

IN   NOVEMBER   TERM,    IN   THE    THIRTY-THIRD   TEAR   OF   OUR 

INDEPENDENCE. 


Jackson,  ex  dem.  Reiley  and  others,  against 

Livingston. 

ir  a  party  con  THIS  was  an  action  of  ejectment,  for  a  part  of  lot  No.  3  *  m 
aSrievJdm8by  the  town  of  Hector,  in  the  county  of  Seneca.  The  cause  ^^a« 
the   award  of  tried  at  the  Seneca  circuit,  on  the  23d  June,  1807,  before    3N^r- 

the    Onondaga  Justjce   Tompkins. 

commissioners,    •»»»«*■*■'*'    ^.wvj,,**,™.  ^      ^ 

has  given  them  At  the  trial,  the  lessors  of  the  plaintiff  produced  the  1>«30K 
dissent  °  within  °^  awards  made  by  the  commissioners,  appointed  to  settle  *5*s" 
two  years,  that  putes  concerning  titles  to  land  in  the  county  of  Onondaga,  &**" 

prewtlfcbE  which had  been  dulv fi,ed  in  the  office  of  the  clerk  of    the 

mg  concluded  county  of  Cayuga,  pursuant  to  the  directions  of  the  act.        **J 
[*456]       this  it  appeared  that  the  commissioners  #awarded  the  lo*t    ™ 
Whether  aWathe  question  to  John  Lawrence,  one  of  the  lessors  of  the  plain*  ****> 
commissioners    in  fee,  on  the   12th  March,  1801  ;  and  their  award  was  d**V 
such  distenUn  entered  under  their  hands  and  seals  in  their  book. 
their  book  of       The  defendant  offered  in  evidence  a  dissent  in  writing      ° 
ma^amounti  Birdsey  Norton  to  the  award  of  the  commissioners,  made    *k® 
to  such  notice  28th  day  of  August,   1802,  on  which  was  endorsed,  "fil^J 
fury  tC,dfecidee   October  1st,  1802;"  and  the  clerk  of  Cayuga,  who  produ*^d 
the  paper,  testified  that  he  found  it  on  the  files  when  he  c^^J 
into  office,  in  January,  1804,  when  the  papers  were  delive*"^ 
to  him  by  the  former  clerk  ;  that  there  were  two  bundled    5* 
dissents  on  file  in  the  office,  one  of  which  was  deposited        •• 
the  clerk  of  the  commissioners,  and  a  note  of  the  time  of  tl~*  ^ 
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being  received  wis  entered  in  the  book  of  awards,  which  he  NEW- YORK, 
had    compared  and  found    to   be  correct;  the  other  bundle  v^Z^f!^ 
of  dissents  was  received  by  him  from  his  predecessor  in  office,      Jackson 
and  no  note  or  entry  of  them  was  made  in  the  book  of  awards.  * ^ito 

Vincent  Matthews,  Esq.,  one  of  the  commissioners,  testified, 
that  an  endorsement  on  the  paper  containing  the  dissent  of 
Norton,  in  the  words  following,  "  Birdsey  Norton's  dissent 
from  an  award  of  lot  No.  3,  in  Hector,  28th  August,  1802," 
was  in  the  hand-writing  of  Jamts  Emott,  Esq.,  the  other  com- 
missioner; that  all  the  dissents  received  by  the  commissioners 
were  retained  by  them  until  they  filed  the  book  of  their  awards, 
and  were  all  entered  in  the  book  of  awards,  and  delivered  with 
the  book  to  the  clerks  of  the  counties  of  Cayuga  and  Onon- 
daga respectively. 

It  further  appeared,  that  there  was  no  entry  or  note  of  any 
dissent  from  the  award  of  lot  No.  3,  in  question,  in  the  book 
of  awards,  (a) 

The  counsel  for  the  plaintiff  objected  to  the  writing  or  paper 
containing  the  dissent  of  Norton,  being  read  in  evidence  ;  and 
it  was  rejected  by  the  judge.  The  defendant  then  offered  to 
prove  that  Norton,  at  the  time  of  the  #award  of  the  com-  [  *  457 
missioners,  was  in  possession  of  the  premises  in  question,  and 
to  deduce  a  regular  title  and  continued  possession  from  the 
first  patentee  to  himself;  but  this  evidence  being  objected  to, 
was  excluded  by  the  judge;  and  the  jury,  under  his  direction, 
found  a  verdict  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial, 

1 .  Because  the  evidence  of  the  dissent  ought  to  have  been 
admitted. 

2.  Because  the  evidence  of  the*  title  offered  by  the  defendant 
ought  not  to  have  been  rejected. 

E.  Williams,  for  the  defendant.  The  lessors  of  the  plain- 
tiff found  their  claim  on  the  award  of  the  commissioners,  and 
have  shown  no  other  title  ;  but  the  defendant,  having  entered 
his  dissent,  and  regularly  filed  it  with  the  commissioners, 
cuinot  be  bound  by  their  award.  The  act  provides,  that  any 
person  conceiving  himself  aggrieved  by  the  award  of  the  com- 
missioners may,  within  two  years,  give  notice  to  the  com- 
missioners of  his  dissent  from  the  same,  or  file  such  dissent 
in  the  office  of  the  clerk  of  the  county  of  Onondaga.  When 
the  county  of  Onondaga  was  afterwards  subdivided,  and  a  part 
thereof  erected  into  a  new  county,  by  the  name  of  Cayuga,  it 
whs  the  practice  to  file  the  dissents  in  the  office  of  the  county 
in  which  the  lands  were  situated.     It  was  enough  that  notice 

{a)  See  3d  section  of  the  act,  passed  24th  March,  1797,  20  sess.  ch  51.  (Greenleafs 
•dition  of  the  laws,  v.  S.  p.  425.) 
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NEW- york,  of  this  dissent  was  given  to  the  commissioners,  within  the  tima 

^^^^y  prescribed,  and  whether  they  entered  it  in  their  book  or  not, 

Jackson      the  omission  cannot  prejudice  the  defendant,  who  has  complied 

!.„  ** with  all  the  directions  of  the  act.     As  the  defendant  was  in 

Livingston.  .  ,.  .  ■••/*•         ■    • 

possession  at  the  time,  it  was  the  duty  of  the  plaintiff  to  bring 
his  action  within  three  years,  though  the  award  was  in  his  favor. 

Mumford,  contra.  The  only  question  is,  whether  the  de 
fendant  has  filed  his  dissent  agreeably  to  the  directions  of  the 
act,  for  the  party  in  whose  favor  the  award  is  made  is  not  bound 
to  bring  an  action  unless  a  dissent  has  been  filed.  The  act 
[  *  458  ]  expressly  directs  that  it  must  be  filed  #in  the  county  of  Onon- 
daga. It  cannot  be  filed  elsewhere.  Though  there  is  an  en- 
dorsement in  the  hand-writing  of  one  of  the  commissioners, 
yet  he  has  not  marked  it,  as  filed  with  him ;  nor  does  it  follow 
that  notice  was  in  fact  given  to  the  commissioners  acccording 
to  the  act. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  The 
evidence  of  the  dissent  of  B.  Norton  from  the  decision  of  the 
commissioners,  offered  at  the  trial,  ought  to  have  been  admitted. 
Whether  the  dissent  mentioned  in  the  case,  was  delivered  to 
the  commissioners  or  not,  was  a  matter  of  fact  proper  to  be 
left  to  the  jury ;  and  it  is  agreed  that  if  it  was  delivered  to 
them,  the  title  to  the  lot  in  question  is  now  open  to  investiga- 
tion. The  party  dissenting  is  required  to  give  notice  thereof 
to  the  commissioners,  or  to  file  his  dissent  in  the  office  of  the 
clerk  of  the  county  of  Onondaga  ;  and  in  case  he  adopts  the 
former  course,  the  commissioners  are  required  to  make  an  entry 
of  it  in  their  book  of  awards.  If  such  notice  has  been  given 
to  the  commissioners,  and  they  have  not  made  the  proper  entry, 
the  party  ought  not  to  be  prejudiced  by  their  omission.  He 
was  not  to  see  that  the  entry  was  made,  and  his  rights  cannot 
be  impaired  by  the  non-performance  of  an  act  by  a  third  person 
over  whom  he  had  no  control,  and  which  act  he  was  under  n<* 
obligation  to  see  executed.  The  dissent  in  question  was  filed 
in  the  clerk's  office  of  Cayuga  as  a  public  document ;  the  en- 
dorsement on  it  was  in  the  hand-writing  of  one  of  the  com- 
missioners, and  must,  therefore,  have  been  in  his  possession,  and 
the  contents  of  it  known  to  him.  These  facts,  uncontradicted 
and  unexplained,  afford  strong  evidence  of  a  notice  to  the 
commissioners,  by  Norton,  of  his  dissent  from  their  decision. 
To  avoid  this  conclusion,  the  plaintiff  relies  on  the  testimony 
of  Mr.  Matthews,  one  of  the  commissioners,  who  says,  that  all 
the  dissents  delivered  to  them,  were  entered  in  the  book  of 
awards.  This  must,  however,  be  understood,  as  the  witness 
probably  intended  it  should  be,  with  some  limitation.  He  is 
speaking  of  a  transaction,  all  the  details  of  which  could  not  be 
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perfectly  in  his  recollection.     *The  most  that  can  be  made  of  new- YORK, 
his  testimony  is,  that  it  was  the  general  practice  with  the  com-  vJJ^lJ^-/ 
missioners  to  make  an  entry  of  the  dissents  delivered  to  them ,      Jackson 
but  that,  in  some  cases,  there  may  have  been  omissions.     Thus  v- 

explained,  it  would  not  materially  affect  the  testimony  on  the         ROW5- 
other  side.     It  has   been  contended,  that  after  the  county  of 
Cayuga  was  erected,  this  dissent  might  be  filed  in  the  clerk's 
office  of  that  county,  but  it  is  not  requisite  that  we  should  now 
express  any  opinion  on  that  point. 

The  court  are  of  opinion,  that,  upon  the  first  ground,  there 
ought  to  be  a  new  trial,  with  costs  to  abide  the  event  of  the 
suit. 

New  trial  granted. 


Jackson,  ex  dem.  Antell  and  Wife,  against  Brown. 

THIS  was  an  action  of  ejectment.  The  cause  was  tried  at  Where  one  ot 
the  Herlci.ner  circuit,  in  1807,  before  Mr.  Justice  Van  Ness,  fn  commoThad 
The  lessors  of  the  plaintiff  claimed  65  acres  of  land,  off  the  aliened  hit 
north  end  of  great  lot  No.  10,  in  Glen's  purchase,  of  which  pSff^n  par- 
the  defendant  was  in  possession.  tition  proceed- 

,  The  premises  in  question  are  comprehended  in  375  acres  of  alienation0  'hid 
land,  which  belonged  to  the  heirs  of  Alexander  Colden,  deceased,  *>«en  made,  by 
being  six  in  number,  as  tenants  in  common.  In  February,  tnTonginal^ccS 
1805,  a  petition  for  the  partition  of  the  land  was  made,  of  tenant,  without 
which  due  notice  was  given  for  the  ensuing  May  term,  accord-  the  gfameefthe 
ing  to  the  statute,  to  Cadwallader  R.  Colden,  as  entitled  to  one  judgment  in 
third  part;  and  some  of  the  co-tenants  residing  out  of  the  Ceidtobe void! 
state,  the  petition  and  notice  were  duly  published,  as  the  act  In  an  action  of 
directs.  It  appeared  that  on  the  8th  July,  1802,  Cadwallader  R.  piahuiff  'relied 
Colden  had  sold  and  conveyed  to  the  defendant  all  his  uridi-  on  thejudgment 
vided  share  and  interest  in  the  land  so  held  in  common  ;  but  only, and* itwas 
the  defendant  was  not  named  in  the  petition,  nor  was  *any  [*460  1 
notice  thereof  given  to  him.  As  Cadwallader  R.  Colden  did  held,  that  he 
not  appear,  judgment  of  partition  was  rendered  in  February  £°^d  ™l>  »™ 
term,  1806,  by  which  the  premises  in  question  were  set  off  and  cover  his  imdi- 
assigned  to  one  of  the  lessors  of  the  plaintiff.  The  defendant  ^out  shide 
resided  on  part  of  the  land,  at  the  time  of  the  partition,  and  during  a  regular 
claimed  to  hold  possession  of  the  premises  under  the  deed  from  Jjjjjjj  f^ ,f  JJJJ 

C  jR.    Colden.  of  partition  had 

A  verdict  was  taken  for  the  plaintiff,  by  consent,  subject  to  heen  ren,icred* 
the  opinion  of  the  court,  on  a  case  containing  the  facts  above 
stated. 
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NEW- YORK 

Nov.  1808. 

Jackson 
Brown. 


Two  questions  were  raised  for  the  consideration  of  the  court. 

1 .  Whether  the  want  of  notice  to  the  defendant,  to  whore 
one  of  the  co-tenants  had  conveyed  previous  to  the  petition, 
avoided  the  partition. 

2.  If  the  partition  was  void,  were  not  the  lessors  of  the 
plaintiff  entitled  to  recover  an  undivided  shave,  a*  tenants  in 
common  ? 

Gold,  for  the  plaintiff.     If  the  objection  of  the  defendant  ol 
a  want  of  notice  is  to  prevail,  it  may  produce  much  inconve- 
nience.    Co-tenants  may  aliene,  a  day  before  the  judgment:   in 
partition,  which  may  be  thereby  defeated  ;  for  the  statute  con- 
tains no  provision  for  such  alienations.     The  act  binds  parties 
and  their  legal  representatives,  and  the  defendant  may  be  con- 
sidered as  the  legal  representative  of  C  R.  Colder*.     The  F**"^ 
viso  in  the  supplementary  act  does  not  avoid  the  partition  ^     *n 
relation  to  parties  not  named  in  the  partition,  but  declares  tlr»st 
they  shall  not  be  concluded  from  controverting  the  interests     of 
the  parties  who  apply  for  the  partition.     Again,  as  the  petiti*=>n 
and  notice  to  the  other  tenants  were  published  in  the  gazcf^* 
this  ought  to  be  considered  as  sufficient  notice  to  the  defenda-""^  *• 
But  if  the  .partition  was  not  valid,  the  lessors  of  the  plain***" 
are  entitled  to  recover  one  undivided  sixth  part,  as  one  of  the  he?5  ** 
of  Alexander  Colden ;  and  this  would  be  perfectly  consistent  w  i  *■) 
the  deed  to  the  defendant,  which  is  only  for  the  undivid^a 
interest  of  C.  R.  Colden. 


[*461] 


*Gri$wold,  contra.     The  plaintiff  ought  to  have  shown* 
regular  title ;  but  he  produced  only  a  judgment  of  partition, 
if  that  is  void,  he  must  wholly  fail.     The  supplementary 
provides  for  the  difficulty  which  has  been  suggested,  by 
ing  a  particular  mode  of  proceeding,  where  any  of  the  tena 
in  common  are  unknown  to  the  party  applying  for  a  partiti 
The  defendant  was  the  party  in  interest,  and  entitled  to  noti 
As  the  plaintiff  has  failed  in  proving  any  such  notice,  or 
he  has  proceeded  according  to  the  act,  he  cannot  recover. 


a 


«s 


Lt 


Yates,  J.,  delivered  the  opinion  of  the  court.     Two  qu 
tions  arise  in  this  cause. 

1 .  Whether  the  want  of  notice  to  the  defendant,  beings 
co-tenant,  does  not  avoid  the  partition. 

2.  If  the  partition  cannot  be  maintained,  whether  the  less 
of  the  plaintiff,  or  either  of  them  are,  notwithstanding,  entitt 
to  recover  an  undivided  part,  as  tenants  in  common. 

By  the  first  section   of  the  act  for  the  partition  of  Ian 
passed  the  7th  April,  1801,  {Laws  N.   Y.  v.  1.  p.  542.)  iU 
directed  that  a  copy  of  the  petition  shall  be  served,  40  d 
previous  to  the  term  in  which  the  same  shall  be  presented 
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he  court,  on  all  parties  concerned,  who  shall  not  join  in  such  NEW- YORK, 
petition,  and  shall  reside  in  the  state,  together  with  a  notice  ^^^^ 
subscribed  by  the  petitioners,  and  directed  to  the  party,  that      Jackson 
an  application  will  be  made  to  the  court  for  the  appointment      BRO\VJf 
of  commissioners  to  perform  the  duties  stated  in  the  act.     By 
a  supplementary  act,  passed  the  9th  April,  1804,  (L.  N.  Y.  p. 
289.)  relief  is  given  to  tenants  in  common,  where  any  of  their 
co-tenants,  and  the  extent  of  their  interest  in  the  premises, 
are  not  known,  by  making  it  the  duty  of  the  court,  on  a  sug- 
gestion of  the  facts,  supported  by  an  affidavit,  to  direct  a  pub- 
lication, and  the  form  thereof.     These  being  express  provisions 
by  statute,  this  court  cannot  dispense  with  them,  by  aav  in- 
tendment. 

The  personal  service  of  the  notice  on  Cadwallader  R.  Colden, 
who  had  previously  parted  with  his  interest  to  the  defendant, 
who  resided  in  the  state,  cannot  be  deemed  #a  sufficient  ser-  [  *  462  J 
vice.  The  defendant  was  entitled  to  personal  notice  under 
the  statute,  unless  the  parties  had  complied  with  the  provisions 
contained  in  the  supplementary  act.  This  has  not  been  don<»; 
no  such  suggestion  appears*  in  the  proceedings  of  the  partition, 
either  by  affidavit  or  otherwise. 

Thiere  can  be  no  doubt  that  the  parties  petitioning  considered 
C.  R.  Colden  as  possessing  the  share  originally  held  by  him, 
and  had  no  knowledge  of  the  defendant's  interest.  This,  how- 
ever, cannot  affect  the  right  of  the  defendant  under  the  act ; 
and  the  omission  to  comply  with  its  directions  in  bringing  the 
defendant  properly  into  court,  so  as  to  make  him  a  party, 
renders  the  proceeding  wholly  inoperative,  and,  consequently, 
destroys  any  right  the  lessors  might  otherwise  have  under  the 
partition. 

It  does  not  appear  that  any  title  was  produced,  except  what 
appeared  from  the  proceedings  of  the  partition.  As  these 
were  void,  for  the  reasons  already  mentioned,  the  lessors  of  the 
plaintiff  have  not  made  out  their  claim  to  any  part  of  the 
premises. 

The, court  are.  therefore  of  opinion,  that  the  defendant  is 
entitled  to  judgment. 

Judgment  for  the  defendant. 
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T arsons,  Assignee  of  Freligh,  an  insolvent  Debt 


NEW- YORK. 

Nov.  180«. 

Parsons 

v. 
Adm'rs  of 

gayloru  against  The  Administrators  of  Gaylord. 

c.  gave  his      THIS  was  an  action  of  assumpsit.     The  cause  was  tried      at 

bond  to  13.  lor  a     ,        rT     ,  .  .  ,       _.  .    ^.  -*    ,         ,  -.^^    .     „         _  _        * 

certain  sum  of  the  Herkimer  circuit,  the  3d  October,  1807,  before  Mr.  Justice 

money,  on   the    J7aw  ffesgm 

ninch  B.aoreed  The  declaration  was  on  a  joint  and  several  promissory  note, 
to    convey    a  dateci  tne  18tn  December,  1798,  for  162  dollars  and  63  cents, 

certain  quantity  i        i  i         •  n       t       i  i  ^  ^ 

of  land  to  c.  b.  made  by  the  intestate,  Ixaylord,  and  one  Owen  Carmer, 
'SldToF  wuh  PavaD'e  to  Michael  Freligh,  or  order,  on  the  1st  November, 

un   authority  to    17yy. 

receive       the       j^  appeared  from  the  evidence,  at  the  trial,  that  Carmer  had 

money;  anclC       .  i  •      ■  i  n        i  n  i  •  i 

Huh  g.  as  his  given  his  bond  to  one  Bartlett,  for  the  consideration-mon  ^y 
WanfUever^  a£reed  to  De  paid,  on  the  purchase  of  a  parcel  of  land,  aar^d 
ai  note  u>  i\  tor  on  the  payment  of  which,  the  land  was  to  be  conveyed  to  h  i  hi 
Ihe iwud' which  ^  BartletL  Bartlett,  being  indebted  to  Freligh  by  bond,  in 
was  given  up  to  a  larger  amount,  delivered  to  him  the  bond  of  Carmer,  will*  a 
<;.    in  an  ac-  written  authority  to  receive  payment,  and  an  order  on  Cartrx  cr 

lion  on  the  note  .  J  n     »•    i         mi       •  •    •        »i        •  i  ■  >~* 

against  (i.,  it  to  pay  the  amount  to  rrehgh.  The  intestate  joined  with  C*srr- 
was  held,  that  mer  m  tne  note  jn  qUestion,  and  the  amount  due  to  BartF^tt 

he  could  not  set  .  1  i        1-1    f    »  11  si  111  A 

up  a*  a  defence  was  endorsed  by  rreligh  on  the  bond  of  Carmer,  and  the  bo  Kid 

\!1   F'ThaMn  itself  delivered  UP  to  farmer.    ' 

case  k  should       Some  of  the  witnesses  testified,  that  at  the  time  the  note 

rellusc(.to  cou"  was  given,  Carmer  and  the  intestate  expressed  an  apprehe-n- 

sider  the    note  °  >  •  •  1  rr  «# 

as  a  payment  sion  that  Bartlett  would  not  consider  the  note  as  a  paym^*11 

shoiid  be"dri!  on  the  bond  against  Carmer,  and  that  Freligh  said,  if  Bartfett 

turned,  nor  a  was  dissatisfied  and  should  refuse  to  consider  the  note  as  a 

eraUo^bTrea"  Payment  on  the  bond,  that  he,  FreKgh,  would  then  give  up  tlie 

son  of 'the  fail-  note  to  the  intestate  and  Carmer,  and  that  on  this  assurar*ce 

convef  theiand  *rom   ^r<?%^>    tnev   signed    the   note.      Bartlett   afterwards 

toC.  declared  his  dissatisfaction,  and  refused  to  consider  the  n<>te 

as   payment ;    and  went  with   the   intestate  and  Carmer,  a  ^ 

demanded  the  note  of  Freligh,  who  refused  to  deliver  it   **  P» 

saying  that  the  intestate  and  Carmer  should  not  be  hurt    ty 

it.      This   testimony,   however,    was   contradicted    by    oti*er 

witnesses.  , 

[  *  464  ]  *It  appeared  also,  that  Bartlett  had  become  bankrupt,  ^   A 

could  give  no  title  for  the  land  to  Carmer.     The  judge  chafgf" 

ihe  jury,  that  if  the  latter  witnesses  were  to  be  believed  ,    *-"*! 

plaintiff  was  entitled  to  recover,  and  the  jury  accordingly  fo**11 

a  verdict  for  the  plaintiff.  _ , 

A  motion  was  made  in  behalf  of  the  defendant  to  set  "  **m 

the  verdict,  and  for  a  new  trial : 

1 .  Because  the  verdict  was  against  evidence. 

2.  For  the  misdirection  of  the  judge. 
354 


OF  THE  STATE  OF  NEW-YORK.  46-1 

Cady,  for  the  plaintiff.  new-yokk 

J  r  i\ov.  1808. 

Hildreth,  Attorney  General,  contra.  Parson* 

V. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  The  uayluru 
defendant  insists,  that  the  consideration  of  the  note  on  which 
the  present  suit  is  brought,  has  failed,  because  Bartlett,  with 
whom  Carmer,  one  of  the  makers  of  the  note,  had  contracted 
for  the  purchase  of  a  piece  of  land,  refused  to  consider  the 
note  as  a  payment  on  the  bond  given  for  the  land,  and  had 
become  a  bankrupt,  and  wholly  unable  to  convey  a  title  for  the 
land  pursuant  to  his  contract. 

There  is  a  contrariety  of  evidence,  as  to  what  passed  when 
the  note  was  given  ;  and  the  jury,  without  deciding  on  the 
credit  of  the  witnesses,  have  given  a  verdict  under  the  direc- 
tion of  the  judge,  who  considered  the  evidence  of  an  agreement 
to  give  up  the  note,  and  of  Harriett's  refusal  to  admit  it  in 
payment,  as  irrelevant.  It  is  necessary,  therefore,  to  inquire 
merely  whether  the  agreement  set  up  by  the  defendant  can 
operate  as  a  defence  in  this  action.  It  is  clear  that  the  giving 
the  note  by  Carmer  and  his  taking  possession  of  the  bond, 
under  the  authority  given  by  Bartlett  to  Freligh,  amounted 
in  law,  to  a  payment,  and  any  dissent  of  Bartlett  afterwards, 
must  be  unavailing.  The  agreement  that  Bartlett  should 
allow  the  note  as  a  payment,  was  in  effect  performed,  since  he 
could  not  legally  disallow  it ;  and  his  subsequent  dissent,  after 
he  was  thus  concluded  by  the  acts  of  his  agent,  was  vain  and 
idle.  Carmer  had  also  in  his  possession  the  *fullest  evidence  [*465  , 
to  show  that  he  had  paid,  as  between  him  and  Bartlett,  what 
he  was  bound  by  his  bond  to  pay. 

The  subsequent  bankruptcy  of  Bartlett  cannot  affect  or 
vary  the  ca<e.  If  Carmer  chose  to  part  with  his  money, 
before  he  a  -.quired  a  title  for  the  land,  it  was  a  want  of 
caution  on  h,s  part,  for  which  he  must  blame  himself. 

The  court  are,  therefore,  of  opinion,  that  the  direction 
of  the  judge  was  correct,  and  that  the  plaintiff  is  entitled 
to  judgment. 

Judgment  for  the  plaintiff. 
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NEW- YORK, 

Nov.  1808. 

Tappen 

v    j-  Tappen  against  Van  Wagenen. 

Yak  Wage-  ° 

NEN. 

'  THIS  was  an  action  of  assumpsit.     The  plaintiff  declare*! 

retumofnon^i  on  a  promissory  note,  dated  the  17th  'September,  1806,  for  l"71 
mD«n/i«,  on  the  dollars  and  39  cents,  payable  on  the  1st  November,  thereaftei 
the  prindpaMn  The  defendant  pleaded  non  assumpsit,  with  notice  of  special 
*  »uit.  the  bail  matter  to  be  offered  in  evidence  at  the  trial. 
!te\moiuit  of       On  the  trial  of  the  cause,  the  defendant  proved,  that  he  vas, 
t'h*  judgment,  special  bail  for  one  Teunis  Remsen,  at  the  suit  of  one  Abraham 
terwards     re-  Morris,  in  an  action  pending  in  the  Court  of  Common  Pleas 
versed    on   a  0f  Ulster  county,  in  which  a  judgment  was  rendered  agairmst 
was  held,  that  Remsen  in  the  term  of  July,  1806,  and  that  the  note  in  qu^s- 
as  *he  bail  was  tj0n  was  Driven  by  him  for  the  amount  of  that  judgment.      -A 

HOt      nypn       3.11(1  •  * 

the    judgment  writ  of  error  was  brought  to  this  court  to  reverse  the  judgmer^  t. 
wa«    reversed,  There  was  an  assignment  of  errors  and  a  joinder  thereon,  ^* 
failure  of  the  of  August  term,   1806,  and    the  judgment  was   reversed     ""n 
consideration  of  November  term  following.     Notice  of  the  writ  of  error  vr*&s 
the  plaintiff  was  given  to  the  plaintiff  on  the  27th  September,  1806.     The^**- 
not  entitled  to  sa%  iSSUed  on  the  judgment  below,  was   tested   the  5th  Ju,&}/i 
1806,  and  returnable  on  the  third  Tuesday  of  September,  ther**5- 
after,  and  was  filed  in  the  clerk's  office  the  16th  September* 
with  the  return  of  non  est  inv.  endorsed  thereon.     It  was  m-**~ 
mitted  that  the  judgment  of  reversal  was  obtained,  after  joined  ^r 
|  *  466  ]       in  error,  *by  default.     The  present  suit  was  commenced       in 
the  vacation  preceding  the  term  of  May,  1807. 

The  jury  found  a  verdict  for  the  plaintiff,  subject  to  t  ^je 
opinion  of  the  court,  on  a  case,  containing  the  facts  a\K*^e 
stated. 

FisJc,  for   the  plaintiff.     The  only  ground    on  which  t  ^e 
defendant  can  avoid   the  payment  of  the   note,  is   that  t  »l€5 
consideration  has  failed.     The  condition  of  the  recognizar*  ^ 
entered  into  by  the  defendant  was,  that  he  should  surrenc^  *^ 
the  principal,  or  pay  the  consideration-money  and  costs.     -^^* " 
he  did  not  surrender  the  principal,  he  was  liable  to  a  suit  *~*jf 
the  recognizance.     To  avoid  the  expense  and  trouble  atterm        \ 
ing  such  a  suit,  he  elected  to  give  his  note  for  the  amount      ** 
the  judgment.     The  liability  of  the  defendant,  and  the  co^*~ 
of  a  suit,  were  a  sufficient  consideration  for  the  note.     TT&* 
defendant  was  fixed  in  law,  as  bail,  on  the  return  of  the  4^**' 
sa.  against  the  principal,  on  the  16th  September;  and  havi  *r*r* 
voluntarily  given  his  note  to  avoid  the  consequences  of  \Y~*  &- 
liability,  he  cannot  be  permitted  to  avail  himself  of  the  p*"4^ 
ceedings  of  the  principal,  afterwards,  or  of  the  subsequ^*1 
reversal  of  the  judgment. 
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Sudam,  contra.     Bail  are  entitled  to  eight  days  in  full  term,  NEW- YORK, 
ifter  the  return  of  the  ca.  sa.  against  the  principal,  and  this  is  ^^J^L/ 
a    matter   of  right.     (2  Johns.  Rtp.   101.)     The   defendant,       Tappen 
therefore,  could  not  be  fixed,  until  the  term  of  January,  1807,    VAN{(rAGB 
and   the  judgment  was  reversed  in  the  November  preceding.         Sks. 
If  a  writ  of  error  be  allowed  before  the  bail  are  fixed,  it  is  a 
supersedeas.     (3  Term  Rep.  390.     2  Sellon,  128.     2  Str.  867. 
1    Wihon,  16.)     As  the   time  when   the  ca.  sa.  was  actually 
issued   is  not  stated,  it  may  be  presumed  to  have  been  subse- 
quent to  the  allowance  of  the  writ  of  error.     The  considera- 
tion of  the  note  was  the  judgment  against  the  principal ;  and 
as   that  was  reversed  before  the  bail  were  fixed  with  the  pay- 
ment of  it,  there  has  been  a  failure  of  the  consideration,  and 
the  plaintiff  cannot  be  entitled  to  recover. 

*Van  Ness,  J.,  delivered  the  opinion  of  the  court.  It  would  [  *  407  > 
be  highly  unjust  for  the  plaintiff  to  recover.  The  defendant 
could  not  be  made  liable  upon  his  recognizance,  until  the 
plaintiff  had  obtained  judgment  against  the  defendant  in  the 
original  suit.  It  is  true,  that  such  a  judgment  was  once  ob- 
tained ;  but  after  the  reversal,  it  was  as  if  it  had  never  existed. 
It  would  be  absurd,  therefore,  that  the  plaintiff  should  be 
allowed  to  recover  against  the  bail,  when  there  is  in  fact  nothing 
due  to  him  from  the  principal ;  yet  that  is  contended  for  in  the 
present  suitt  The  consideration  of  the  note  was  the  judgment 
against  the  principal.  That  judgment  is  no  longer  in  existence, 
and  thus  the  consideration  of  the  note  has  wholly  failed.  The 
defendant  here  engaged  to  pay  this  note  under  a  persuasion, 
that  his  principal  was  bound  by  the  judgment.  In  this  he  was 
mistaken.  The  principal  is  not  bound,  and  the  bail  must  con- . 
sequently  be  discharged.  (TasweU  v.  Stone,  4  Burr.  2454.) 
If*  the  defendant  had  paid  this  judgment  after  the  reversal,  he 
wight  have  recovered  the  money  back.  If  a  suit  had  been 
brought  on  the  recognizance,  the  court,  pending  the  writ  of  error, 
w°uld  have  stayed  the  proceedings  until  the  writ  of  error  had 
b^n  disposed  of.  If  there  had  even  been  a  judgment  in  the  suit 
uporj  the  recognizance,  and  the  original  judgment  had  been  re- 
Y^sed,  the  bail  would  be  relieved  on  an  audita  querela.  (Dr. 
?ru*y*  case,  8  Rep.  142.  Sir  John  Applesby  and  Key  v.  Ive, 
^ro.  Jam.  645.  Jenkins's  Rep.  319.  pi  21.  Sir  John  Apples- 
°y  *  case.     Green  v.  Legus,  2  Roll.  Rep.  254.) 

The  court  are,  therefore,  of  opinion,  that  the  defendant  is 
entitled  to  judgment. 

Judgment  for  the  defendant. 
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NEW-  VOUK, 

Nov.  1808. 


*Tobey  against  Webster. 

a  lessor  cannot  THIS  was  an  action  of  trespass  quare  clausum  J regit,  and 
ti^of1  trespass  f°r  taking  and  carrying  away  a  house.  The  cause  was  tried 
quare  clausum  at    the    Greene   circuit,   in    June,   1805,    before    Mr.    Justice 

fresrit  against  a    rr%L 
sub-teimnt      at    Uiompson. 

will  of  the  les-       The  premises  on  which   the  trespass  was  alleged  to  have 
Sown °aii«ia car?  Deen  committed,  were  leased  on  the  17th  November,  1802,  by 
rying  away  a  the  plaintiff,  to  one  Barber,  for  two  years.     On  the  26th  July, 
bvhhn  motile  1803,  Barber  gave  a  writing  to  the  defendant,  granting  him 
denied  yrcm-  permission  to  occupy  and  improve  the  premises,  as  long  as  the 
lease. Urm*  le  defendant  should  remain  in*  his  (Barber's)  employ,  and  to  build 
an  addition  to  the  house  of  14  feet  square,  and  keep  his  cattle 
in  the  barn  on  the  premises,  free  of  rent.     On  the  19th  Novem- 
ber, 1803,  Barber  assigned  his  lease  to  one  Coffin,  who  reas- 
signed it  to  the  plaintiff,  on  the  27th  February,  1804.     The 
house  in  question  was  erected  by  the  defendant,  with  materials 
cut  on  the  premises,  and  was  taken  away  on  the  16th  February, 
1804,  before  the  reassignment  of  the  lease  to  the  plaintiff.     The 
lease  gave  a  permission  to  cut  timber  on  the  land,  for  the  use 
of  the  mill.     The  defendant  was  a  sawyer  employed  on  the 
premises ;  and  was  employed  by  Coffin,  after  the  assignment 
of  the  lease  to  him  by  Barber. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  on  a  case  containing  the  above  facts. 

E.  Williams,  for  the  plaintiff.  I  shall  contend  that  a  rever- 
sioner may  maintain  trespass  for  any  injury  done  to  the  free- 
hold, during  the  possession  of  the  termor ;  and  that  where 
things  are  severed  from  the  freehold  and  carried  away,  an  action 
will  lie,  dt  bonis  asportatis. 

Spencer,  J.  It  was  expressly  decided  in  the  case  of  Camp- 
bell v.  Arnold,  (1  Johns.  Rep.  511.)  that  trespass  would  not 
lie  by  the  lessor  or  owner  of  the  land,  while  there  was  a  tenant 
in  possession. 

[  #  439  ]  #Kent,  Ch.  J.     I  was  at  first  of  a  different  opinion,  but  on 

looking  into  the  cases,  I  was  satisfied,  that  the  plaintiff  could 
not  maintain  an  action  of  trespass,  and  concurred  with  the 
other  judges  in  the  opinion  delivered.  It  is  unnecessary  to 
argue  that  point. 

Williams.  Then  I  shall  endeavor  to  distinguish  this  casd 
from  that  of  Campbell  v.  Arnold.  Here  the  plaintiff  was  re- 
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stored  to  his  possession.     A  disseisee  may.  maintain  trespass  new- YORK, 
after  a  reentry,  for  any  intermediate  damage  done  to  the  free-  V^][**!!?L> 
nold,  for  by  his  reentry  he  is  restored  to  his  possession^  ab       tobey 
initio.     (3  BL  Comm.  210.      Viner,  Trespass ,  T.  5,6,  7.  ib.  N.  v- 

3,  4.)  The  defendant  derived  no  interest  in  the  premises  from 
the  plaintiff.  He  was  a  mere  tenant  at  will  to  Barber.  He 
had  permission  to  build  a  house  and  occupy  it,  free  of  rent ; 
but  he  had  no  authority  to  take  it  away.  The  fair  inference 
from  the  writing  given  to  him  by  Barber,  is,  that  he  was  to 
leave  the  house  on  the  premises.  If  such  be  the  true  interpre- 
tation of  the  agreement,  then  the  defendant  had  no  right  to 
remove  the  house.  (1  Hen.  Black.  259.)  Barber  clearly  had 
no  right  to  build  or  remove  any  building,  and  could  not, 
therefore,  give  any  such  right  to  the  defendant.  Again,  when 
the  house  was  pulled  down,  and  severed  from  the  land,  the 
rnaterials  belonged  to  the  plaintiff.  Though  a  lessee  for  years 
may  have  an  action  of  trespass  against  a  stranger  for  cutting 
down  trees  •  '  -v  «e  cannot  recover  the  value  of  the  trees,  for 
they  are  the  property  of  the  reversioner.  (4  Co.  62,  63.  Co. 
Lin.  57.  a.)  The  materials  of  which  the  house  was  built  did 
not  belong  to  the  defendant,  and  he  had  no  right  to  take  them 
away.  The  pulling  down  of  the  house  was  waste,  and  an  in- 
jury to  the  freehold.  The  defendant  was  a  tort-feasor,  a  wrong 
doer,  and  the  proper  remedy  against  him  is  trespass  and  not 
trespass  on  the  case!  Though  the  lessee  may  have  trespass 
against  a  man  who  subverts  the  land,  the  lessor  also  may  have 
trespass  for  the  destruction  committed.  (Viner,  Trespass,  N. 
3,  4.  Cro.  Car.  187.)  There  is  no  distinction  in  this  respect 
between  a  tenant  at  will,  and  a  tenant  for  years.  Again,  the 
house  was  a  fixture,  and  so  annexed  to  the  freehold,  that  the 
defendant  could  not  remove  it.     (3  East,  38.) 

-*Frazier,  contra.  It  has  been  settled  that  no  person  out  of  [  *  470  ^ 
possession,  not  even  the  heir  at  law,  can  maintain  trespass 
quare  clausumf regit.  (6  Bac.  Abr.  566.)  The  doctrine  cited 
from  Viner  does  not  apply  to  this  case,  for  as  the  plaintiff  was 
rtot  in  possession,  there  cannot  be  a  disseisin.  The  proper 
remedy  for  the  plaintiff  is  ah  action  on  the  case  in  the  nature 
of  waste.  Barber  had  a  right  to  cut  trees  for  the  use  of  the 
mill ;  and  the  defendant  had  permission  to  take  the  timber 
sawed  at  the  mill,  and  to  build  the  house.  Having  erected  the 
house  of  his  own  materials,  he  had  a  right  to  remove  it  during 
the  term,  if  he  could  do  it  without  injury  to  the  freehold. 
(Bull.  N.  P.  34.  1  H.  Black.  256.  Lawton  v.  Salmon,  in 
notes.)  There  has  been  no  destruction  or  waste  committed, 
but  the  premises  are  left  in  the  same  situation  in  which  they 
were  at  the  time  the  lease  was  given  to  Barber.  The  de- 
fendant cannot  be  considered  as  a  tenant  at  will ;  he  was  rather 
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new- york,  a   servant    or    agent   under   Barbe*,  who  was  a  lessee  foi 

Nov.  1808.       yearg> 


To  BEY 
V. 

Webster. 


Yates,  J.,  delivered  the  opinion  of  »;.e  court.     An  action 
of  trespass  may  be  maintained  by  a  landx^ra  against  a  tenant 
at  will,  for  wu?te,  because  the  injury  determines  the  estate,  and 
the  possession  considered  as  thereby  actually  in  the  landlord 
The  defendant  here  is  an  under  tenant  of  a  tenant  for  years ; 
and  the  alleged  trespass  was  committed  before  the  expiration 
of  the  term.     The  instrument   by  which  the  defendant  pos- 
sessed the  premises,  made  him  a  tenant  at  the  will  of  the  lessee 
for  years,  and  not  at  the  will*  of  the  original  lessor ;  and  if  th< 
lessee  for  years,  his  agents,  or  sub-tenants,  did  an  injury  to  th< 
freehold,  the  lessor  might  have  his  remedy  against  him  or  th< 
person  in  default,  in  another  form  of  action.     The  assignment* 
or  surrender  of  this  lease  to  the  original  lessor,  before  the  ex- 
piration of  the  term,  does  not  give  him  a  right  to  sustain  thi:  S  ms 
action.     I    should  rather   suppose    that,  by  in.o   assignments  mU 
having  accepted  the  premises  in  the  state  and  condition  the^"  **^=*y 
were  at  the  time  of  such  surrender,  he  has  waived   all  ckii 
for  injuries  previously  done  to  the  freehold.     But  it  is  coi 
tended  that  this  assignment  and  refntry  restores  the  possessio 
|  *  471  ]       ab  initio,  and  gives  him  a  right  of  ^action.     This  doctrine  onl 
applies  in  a  case  of  disseisin.     The  reentry  in  such  case  r( 
duces  the  possession  from  the  time  of  the  first  disseisin,  and 
action  of  trespass  may  be  sustained ;  but  here  the  possessio 
of  the  defendant  was  lawful,  founded  on  the  original  lease,  an 
no    disseisin  is   pretended.     I   cannot,  therefore,  distinguis 
this  case  from   that  of  Campbell  v.  Arnold,  where  the  coui 
considered  the  rule  as  established,  that  there  must  be  ap< 
sion  in  fact  of  the  real  property,  to  which  the  injury  was  don< 
in  order  to  entitle  the  party  to  an  action  of  trespass  quare 
sum  fregit. 

The  court  are,  therefore,  of  opinion,  that  the  verdict  oi 
to  be  set  aside,  and  that  a  judgment  of  nonsuit  be  entered. 

Van  Ness,  J.,  having  formerly  been  concerned  as 
in  the  cause,  declined  giving  any  opinion. 

Judgment  of  nonsuit 
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NEW-YORK 

Nov.  1&08. 

Waldron  against  M'Carty.  aldbo* 

M'Carty. 

THIS  was  an  action  of  covenant.     The  declaration  set  forth  m.  gave  a  deed 
a  deed,  by  which  the  defendant,  on  the  1st  May,  1799,  con-  of/and  lo  ^ 

*j  '  v '  '  and  covenanted 

v«*yed  to  the  plaintiff,  in  fee,  a  certain  parcel  of  land,  and  that  he  would 
therein  covenanted  for  himself  and  his  heirs,  "  the  premises  J^^rVir a"d  ?if* 

iii  -i  i  i-i  •  i       '  ii      fend  W.  in  the 

thereby  bargained  and  conveyed,  in  the  quiet  and  peaceable  quiet  and  peace- 
possession  of  the    plaintiff,  his  heirs  and  assigns,  for  ever  to  u!?lt  Posses.s,oa 

.,,.,%,       ,,,.  ,..,*•■  ii  i        ot  the  premises. 

warrant  and  defend.        X  he  plaintiff  then  averred,  that  at  the  At  the  time  of 

time  of  executing  the  deed  to  him,  the  premises  were  subject  {here^wa^0^ 

to,  and  encumbered  with  a  mortgage,  executed  on  the  1st  May,  previous  mort- 

1790,  by  the  defendant,  to  one  Oothout,  for  securing  the  pay-  f^can°t|aSuJ 
men    of  4521   dollars  and  92  *cents,  and  that  afterwards,  by       r#472l 

virtue  of  a  decree  of  the  Court  of  Chancery,  the  premises  were  in  chancery  was 

sold  at  auction,  for  the   principal   and  interest   due   on   the  afterwards 

mortgage  ;  and  that  the  plaintiff  was  obliged  to  purchase  the  Jortfagee^ and 

premises,  in  order  to  prevent  his  being  deprived  and  ousted  a  ™?  of  toe 

*   c  .i_  i  o  °         *  premises      de- 

or  the  same  ;  and  so,  (fee.  ^ree<j;  and  w. 

To  this  declaration  there  was  a  general  demurrer  and  joinder,  purchased   the 

°  *  same     at     the 

master's     sale, 

Henry,  in  support  of  the  demurrer.     In  an  action  of  cove-  j^d  ^en 

» ant,  the  plaintiff  must  set  forth  an  eviction  under  a  lawful  tionaLainst  m" 
itle.  (2  Johns.  Rep.  1.  2  Saund.  177.  n.  8.  10.  3  Term  {j£^™^i$ 
2ej9.  587.)  Should  it  be  said  that  the  decree  of  the  Court  of  warranty  **"  for 
!hsmcery  and  sale  are  equivalent  to  an  ouster,  then  it  ought  to  peaceable  en- 
ave  been  shown  that  the  plaintiff  was  a  party  to  that  suit,  wiTheio^hat 
*cl  bound  by  the  decree.  Further,  the  declaration  does  not  an  action  could 
^t:e  that  the  plaintiff  paid  any  money,  nor  how  much.  {Sued  on  the 

covenant    unti. 

Van    Vechten,  contra.     The   covenant,  for   the   breach  of  an  eviction  oi 
hich  this  action  is  brought,  is  substantially  a  covenant  for  aclual    °"ste* 

-.-*•  r>t  °1        .„  ,.  J  ^     .  c   byaparamoun 

-*tet  enjoyment.     Covenant  will  he  on  a  warranty  in  case  of  lawful  title,  (a 

jfine;  (1   Lev.  301.  2   Saund.  180.)  and  it  was  decided  in 

tnats  «v.    Ten  Eyck,  (3    Caines,  111.     1    Term,  671.)  that 

^^enant  would  lie  on  a  warranty  for  quiet  enjoyment.     The 

*it  in  chancery  was  a  disturbance  sufficient  to  support  this 

^t:ion  ;  (5  Viner,  161, 162.  in  notes.    T.  Raym.  370,  371.)  and 

**^  decree  and  sale  amount  to  an  actual  ouster  by  a  lawful 

*!e.     There  is  sufficient  certainty  in  the  assignment  of  the 

r^ach  in  the  declaration.     It  was  not  necessary  to  state  how 

*Uch  money  the  plaintiff  had  paid  for  the  land.     The  breach 

r  injury  complained  of  is  the  disturbance  by  the  mortgage,  the 

^cree  in  chancery,  and  sale.     It  is  enough  to  state  a  superior 

&(«)  See  Kerr  v.  SJiaw,  13  Johns.  236.     Trustees  of  Newburgh  v.  Galatian,  4  Cute. 
tlep.  343. 

Vol.  III.  46  361 


472  CASES  IN  THE  SUPREME  COURT 

N l:\v- york,  title  which  has  been  enforced  to  the  disturbance  of  the  plain 
J^J^  tiff      (4  Term  Rep.  650,  651.     2  Lev.  37.     3  Lev.  305.  325. 
Waldron      2  Saund.   181.  b.     I    Term  Rep.  672.     2  Shower,  425.)     It  ^ 

M,cv  was  not  requisite  for  the  plaintiff  to  show  that  he  was  a  party        -^ 

to  the  suit ;  he  does  not  undertake  to  set  forth  the  decree,  and        ~ 
all  that  can  be  required  is,  that  the  breach  be  laid  with  rea- 
sonable certainty.     It  was  sufficient  to  state  the  suit  in  chancery,    , 
and  the  decree  ;  for  it  is  a  necessary  inference  that  all  proper  t 
parties  were  before  the  court. 


sr 


Henry,  in  reply.    The  warranty  is  of  the  peaceable  possession 
[  *  473  ]       and  the  plaintiff  should  show  an  eviction  by  the  judgment  of 
a   court  of  law,  or   a  paramount    lawful   title,  by  which  th< 
plaintiff  has  been  turned  out  of  possession.     Suppose  ther^^— re 
had  been  a  prior  judgment  against  the  defendant,-  and  th^^  me 
premises  had  been  sold  under  that  judgment,  that  would  no  ^ — >f 
support  this  action,  for  the  possession  of  the  party  would  b»  «e 
still  undisturbed.     It  does  not  follow,  that  because  there  wa     ti 

a  decree  of  the  Court  of  Chancery,  that  a  writ  of  a  kaber e 

facias  possess,  must  have  issued.     The  plaintiff  ought  to  shoi 


that  he  was  a  party  to  the  suit,  and  that  he  used  all  prope    ^=«* 
means  to  protect  his  possession  ;  and  it  may  be,  if  he  had  bee^c^  n 
a  party,  that  he  would  have  been  relieved  against  the  mortgage^^^r 
It  was  requisite  also,  to  set  forth  the  sum  paid  by  the  plaintii 
in  order  to  obtain  a  just  measure  of  damages  ;  and  the  d< 
fendant  might  have  thought  proper  to  pay  it  without  a  suit. 

Spencer,  J  ,  delivered  the  opinion  of  the  court.     The  ques- 
tion submitted  to  our  consideration  is,  whether,  under  the  cir- 
cumstances of  this  case,  there  is  an  eviction  within  the  term 
or  spirit  of  the  covenant.     After  a  full  examination  of  the  case 
relative  to  this  point,  and  especially  those  cited  on  the  argu 
ment,  we  do  not  find  one,  where  an  action  of  covenant  ha 
been  brought  on  a  covenant  for  quiet  enjoyment,  in  which  it  i 
not  expressly  alleged,  that  there  was  an  entry  and  expulsio 
from  the  possession,  or  some  actual  disturbance  in  the  posse 
sion.     The  allegation  of  an  entry  and  expulsion  are  so  much  o: 
the  essence  of  the  action,  that  there  are  several  cases  in  whic 
issue  is  taken  on  that  fact,  notwithstanding,  in  those  very  cases 
a  lawful  title,  superior  to  the  one  conveyed  by  the  deed  con 
taining  the  covenant  for  quiet  enjoyment,  is  alleged.     (1  Lev 
301.     2  Saund.  181.  b.  n.  10.)    In  good  sense,  the  covenant  foi 
quiet  enjoyment  has  reference  merely  to  the  undisturbed  pos 
session,  and  not  to  the  grantor's  title.     In  the  present  case 
judging  from  the  deed,  it  was  never  the  intention  of  the  granto 
to  covenant,  that  the  lands  were  free  from  encumbrance.  — 
precedents,  and  as    no  authority  has   b^en  shown,  that  th 
I  *  474  ]       covenant  for  quiet  enjoyment  is  broken  Ly  any  other  *acts  th 
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an  entry  and  eviction,  or  a  disturbance  of  the  possession  itself,  new-york, 
we  are  of  opinion  that  the  demurrer  is  well  taken.     Whether  K^^^' 
there  is  any  remedy  by  any  other  suit,  or  in  any  other  court,  is       Boutof 
not  for  us  to  inquire.     It  is  enough  that  we  are  satisfied  that 
the  remedy  now  sought  is  not  such  as  the  law  affords. 

The  court  are,  therefore,  of  opinion,  that  the  defendant  must 
have  judgment. 

Judgment  for  the  defendant. 


V. 

Neilsoh. 


Bouton  against  Neilson. 

FROM  the  return  to  the  certiorari,  in  this  cause,  it  appeared,      Proceeding! 

that  Neilson  was  an  overseer  of  the  highways  in  and  for  district  section  of  tile 

No.  6,  in  Stillwater,  in  the  county  of  Saratoga,  and  according  "act  to  reflate 

to  the  directions  of  the  "act  to  regulate  high  ways, "passed  the  toSbehfa  sum*' 

?*h  April,  1801,  (Laws  of  N.  Y.  v.  1.  p.  588.)  made  a  complaint  mary  way;  the 

m   writing  to  the  justice,  that  Bouton  had  neglected  to  work  on  j^uw^of8  the 

the  highways,  &c.  on  the  16th  October,  1806,  according  to  the  delinquency  of 

VV5^  rning  for  that  purpose,  given  to  him  by  Neilson;  upon  which  u,e  justfce,aiiu 

le  justice  issued  a  warrant  against  Bouton,  to  levy  and  collect  iss"in?  »  w»r- 

af*  him  1  dollar,  the  penalty  given  by  the  act,  and  25  cents  for  te"iaiiav/andlis 

the-  warrant.     *  not    "oumI  l« 

give  the   party 
notice    of    the 

Slcinner,  for  the  plaintiff  in  error.  The  defendant  below  complaint,  or  to 
J^hs  convicted  on  the  mere  complaint  of  the  overseer,  without  appear"orshow 
k^ing  heard,  or  even  cited  to  show  cause  why  a  warrant  should  S*useh  against 
ft°t    issue  against  him.     It  is  contrary  to  every  principle  of  arge' 

reason  and  justice  that  a  person  should  be  convicted,  with- 
°ult    n°tice  °f  any  complaint  against  him.     It  is  indispensable 
•hat  the  party  accused  should  be  summoned  to  appear,  before 
™J  is  condemned.  (4  BL   Coram.  286.     1  Salk.  181.     2  Lord 
^a!/m.  1405.     Strange,  630.     5  Term  Rep.  270.    7  Term  Rep. 
°**0.     3  Burns's  Justice,  28.)     Complainants  in  these  cases  are 
u  ^e  regarded  as  plaintiffs.     The  justice  is  to  be  considered  as 
e  judge,  not  as  a  mere  ministerial  officer  to  the  overseer,  who 
°ught  to  state  his  complaint  in  writing,  and  furnish  the  neces- 
sary evidence  to  support  it.     In  Ruey.  Sprague  and  Consaulis, 
\\  Johns.  Rep.  510.    3  Caines,  259.)  there  was  a  regular  *pro-       [  *  475  ' 
C<~S8  issued,  and  the  court  said,  that  actions  for  penalties  under 
*«e  act  to  regulate  highways,  must  be  brought  in  the  name  of 

(a)  See  The  People  v.  Matthew  son,  20  Johns.  300. 
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new- york,  the  person  complaining,  and  not  be  prosecuted  in  a  summaiy 

Bout on 

NeiI'son  ^an  Vechten,  contra.  This  is  a  case  of  summary  conviction 

Nothing  more  was  necessary  than  to  pursue  the  directions  of 
the  act,  in  which  nothing  is  said  of  notice  to  the  party.     This 
was  a  proceeding  for  a  penalty  under  the  11th  section  of  th 
act,  which  the  court,  in  Bennet  v.    Ward,  (3   Caines,  260.)^^   \ 
admitted  to  be  a  case  of  summary  conviction.     The  justice  i^s  j$ 
required,  on  a  complaint  in  writing  from  the  overseer,  forth —    a. 
with  to  issue  his  warrant  to  a  constable,  directing  him  to  lev 
the  fine  on  the  goods  and  chattels  of  the  delinquent,  and  forth 
with  to  pay  the  same  to  the  justice,  who  is  required  to  pay  th^    mv 
same  to  the  overseer.     The  office  of  the  justice  is  merely  miriM    i 
isterial ;  the  overseer  alone  is  the  judge,  and  is  bound  under  a 

penalty  to  make  the  complaint  to  the  justice.     This  is  not  a 

proceeding  under  the  act  for  the  recovery  of  debts  to  the  valu-^He 
of  25  dollars;  and  a  certiorari  is  perfectly  nugatory,  for  th^^»o 

fine  levied  is  to  be  immediately  laid  out  on  the  highway,  an cl 

the  overseer  cannot  be  responsible  after  the  money  is  expende 
nor  can  it  be  recovered  of  the  justice,  who  is  required  by  t 
act  to  issue  his  warrant  and  collect  and  pay  over  the  money. 

[Kent,  Ch.  J.      This  court  has   a  general   superintendi 
power  over  all  inferior  courts,  and  may  review  and  correct 
their  proceedings,  whether  on  a  summary  conviction  or  othe 
wise.] 

Skinner,  in  reply,  observed,  that  if  a  certiorari  was  not 
proper  remedy  in  this  case,  a  party  aggrieved  by  these  summai 
proceedings  would  be  entirely  remediless. 

Thompson,  J.,  delivered  the  opinion  of  the  court.     T 
proceedings  in  the  court  below  were  under  the  11th  section 
the  act  regulating  highways,  to  recover  the  penalty  there 
given  for  neglecting  to  work  on    the   highway,  pursuant 
notice.     It  has  been  decided  by  this  court  (3  Caines,  260.)  th 
f  *  476  ]       proceedings  under  this  section  of  the  #act,  are  to  be  in  a  su 
mary  way ;  but  the  question  here  presented  is,  whether  noti 
is  required  to  be  given  to  the  party  against  whom  the  complai 
is  entered,  before  the  magistrate  issues  his  warrant  to  colle? 
the  fine.     It  is  a  just   and    reasonable   rule  that   no  persG^ 
should  be  punished  without  having  had  an  opportunity  of  bei 
heard  in  his  defence.     Efad  the  magistrate  any  thing  to  try, 
any  discretion  to  exercise,  with  respect  to  issuing  the  warrajTB  *j 
I  should  think  it  indispensably  requisite  that  the  party  shoiv.  J  *•* 
be  summoned   to  appear.     But  I  cannot  discover,  from  tt~*^ 
provisions  in  this  section  of  the  act,  that  the  magistrate  hasa**X 
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NEW-YORK 

Nov.  1808. 

Waldron  against  M'Carty.  Wa\dro" 

M'Carty. 

THIS  was  an  action  of  covenant.  The  declaration  set  forth  m.  save  a  deed 
a  deed,  by  which  the  defendant,  on  the  1st  May,  1799,  con-  of/and  to  ^ 

■  .  *  and  covenantee! 

veyed  to  the  plaintiff,  in  fee,  a  certain  parcel  of  land,  and  that  he  would 
therein  covenanted  for  himself  and  his  heirs,  "  the  premises  warr*ul  and ^f- 
thereby  bargained  and  conveyed,  in  the  quiet  and  peaceable  quiet  and  peace- 
possession  of  the  plaintiff,  his  heirs  and  assigns,  for  ever  to  oftheposSmi^sa 
warrant  and  defend."  The  plaintiff  then  averred,  that  at  the  At  the  time  of 
time  of  executing  the  deed  to  him,  the  premises  were  subject  Jere^was106 
to,  and  encumbered  with  a  mortgage,  executed  on  the  1st  May,  previous  mort- 
1790,  by  the  defendant,  to  one  Oothout,  for  securing  the  pay-  ^^S*  and  a  Jolt 
men  of  4521  dollars  and  92  *cents,  and  that  afterwards,  by  r  #470  1 
virtue  of  a  decree  of  the  Court  of  Chancery,  the  premises  were  m  chancery  wai 
sold  at  auction,  for  the  principal  and  interest  due  on  the  afterwards 
mortgage  ;  and  that  the  plaintiff  was  obliged  to  purchase  the  Jortfagee^  and 
premises,  in  order  to  prevent  his  being  deprived  and  ousted  a  8ate  of  &e 

£•.1  ji  01  premises      de- 

or  the  same  ;  and  so,  <fec.  ^eed,  and  w. 

To  this  declaration  there  was  a  general  demurrer  and  joinder,  purchased   the 

0  J  same     at     the 

master's     sale, 

Henry,  in  support  of  the  demurrer.  In  an  action  of  cove-  »nd  *«* 
nant,  the  plaintiff  must  set  forth  an  eviction  under  a  lawful  ticmlgainst  m! 
title.  (2  Johns.  Rep.  1.  2  Sauna1.  177.  n.  8.  10.  3  Term  [^^en^to? 
Rep.  587.)  Should  it  be  said  that  the  decree  of  the  Court  of  warranty*"1  for 
Chancery  and  sale  are  equivalent  to  an  ouster,  then  it  ought  to  peaceable  en- 
have  been  shown  that  the  plaintiff  was  a  party  to  that  suit,  JWaTheid,aithat 
and  bound  by  the  decree.  Further,  the  declaration  does  not  **  ™£°Q  C0I*W 
state  that  the  plaintiff  paid  any  money,  nor  how  much.  iSSned  on"  the 

covenant    unti. 

Van    Vechten,  contra.     The   covenant,  for   the   breach  of  wTeviction  01 
which  this  action  is  brought,  is  substantially  a  covenant  for  *clual    °"ste* 
quiet  enjoyment.     Covenant  will  lie  on  a  warranty  in  case  of  la^wfui  title,  (a 
a  fine;  (1   Lev.  301.  2  Sound.  180.)  and  it  was  decided  in 
Staats  *v.    Ten  Eyck,  (3    Caines,  111.     1   Term,  671.)  that 
covenant  would  lie  on  a  warranty  for  quiet  enjoyment.     The 
suit  in  chancery  was  a  disturbance  sufficient  to  support  this 
action  ;  (5  Viner,  161, 162.  in  notes.    T.  Raym.  370,  371.)  and 
the  decree  and  sale  amount  to  an  actual  ouster  by  a  lawful 
title.     There  is  sufficient  certainty  in  the  assignment  of  the 
breach  in  the  declaration.     It  was  not  necessary  to  state  how 
much  money  the  plaintiff  had  paid  for  the  land.     The  breach 
or  injury  complained  of  is  the  disturbance  by  the  mortgage,  the 
decree  in  chancery,  and  sale.     It  is  enough  to  state  a  superior 

(a)  See  Kerr  v.  Sliaw,  13  Johns.  236.     Trustees  of  Newburgh  v.  Galatian,  4  Cvtp. 
Rep.  MS. 
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NU\v-YofiK,  title  which  has  been  enforced  to  the  disturbance  of  the  plain 
J^jf^  tiff  (4  Term  Rep.  650,  651.  2  Lev.  37.  3  Lev.  305.  325. 
Waldron  2  Sound.  181.  b.  I  Term  Rep.  672.  2  Shower,  425.)  Il 
was  not  requisite  for  the  plaintiff  to  show  that  he  was  a  party 
to  the  suit ;  he  does  not  undertake  to  set  forth  the  decree,  and 
all  that  can  be  required  is,  that  the  breach  be  laid  with  rea- 
sonable certainty.  It  was  sufficient  to  state  the  suit  in  chancery, 
and  the  decree  ;  for  it  is  a  necessary  inference  that  all  proper 
parties  were  before  the  court. 

Henry,  in  reply.  The  warranty  is  of  the  peaceable  possession 
[  *473  ]  and  the  plaintiff  should  show  an  eviction  by  the  judgment  of 
a  court  of  law,  or  a  paramount  lawful  title,  by  which  the 
plaintiff  has  been  turned  out  of  possession.  Suppose  there 
had  been  a  prior  judgment  against  the  defendant,  and  the 
premises  had  been  sold  under  that  judgment,  that  would  not 
support  this  action,  for  the  possession  of  the  party  would  be 
still  undisturbed.  It  does  not  follow,  that  because  there  was 
a  decree  of  the  Court  of  Chancery,  that  a  writ  of  a  habere 
facias  possess,  must  have  issued.  The  plaintiff  ought  to  show 
that  he  was  a  party  to  the  suit,  and  that  he  used  all  proper 
means  to  protect  his  possession  ;  and  it  may  be,  if  he  had  been 
a  party,  that  he  would  have  been  relieved  against  the  mortgage. 
It  was  requisite  also,  to  set  forth  the  sum  paid  by  the  plaintiff, 
in  order  to  obtain  a  just  measure  of  damages  ;  and  the  de- 
fendant might  have  thought  proper  to  pay  it  without  a  suit. 

Spencer,  J  ,  delivered  the  opinion  of  the  court.  The  ques- 
tion submitted  to  our  consideration  is,  whether,  under  the  cir- 
cumstances of  this  case,  there  is  an  eviction  within  the  terms 
or  spirit  of  the  covenant.  After  a  full  examination  of  the  cases 
relative  to  this  point,  and  especially  those  cited  on  the  argu- 
ment, we  do  not  find  one,  where  an  action  of  covenant  has 
been  brought  on  a  covenant  for  quiet  enjoyment,  in  which  it  is 
not  expressly  alleged,  that  there  was  an  entry  and  expulsion 
from  the  possession,  or  some  actual  disturbance  in  the  posses- 
sion. The  allegation  of  an  entry  and  expulsion  are  so  much  of 
the  essence  of  the  action,  that  there  are  several  cases  in  which 
issue  is  taken  on  that  fact,  notwithstanding,  in  those  very  cases, 
a  lawful  title,  superior  to  the  one  conveyed  by  the  deed  con- 
taining the  covenant  for  quiet  enjoyment,  is  alleged.  (1  Lev. 
301.  2  Saund.  181.  b.  n.  10.)  In  good  sense,  the  covenant  for 
quiet  enjoyment  has  reference  merely  to  the  undisturbed  pos 
session,  and  not  to  the  grantor's  title.  In  the  present  case 
judging  from  the  deed,  it  was  never  the  intention  of  the  grantor 
to  covenant,  that  the  lands  were  free  from  encumbrance.  From 
precedents,  and  as  no  authority  has  b~en  shown,  that  the> 
I  *  474  ]  covenant  for  quiet  enjoyment  is  broken  Ly  any  other  #acts  than 
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c«>£«d  this  question.     I  do  not  consider  it  in  thai  light      That  NEW- YORK, 

^  arose  upon  a  promissory  r  -:    "." ' *  is  upon  a  deed.  Vs^^!^^ 

!*!"»«  rules  of  evidence  may  be  moio  oaieiy  relaxed  in  the  one         Fox 

than  in  the  other.     The  parties  may  go  into  an  inquiry  *"• 

"to  the  consideration  of  a  note,  or  other  simple  contract;  but 

el   d*?ed  concludes  them  from  such  an  inquiry.     A  deed  is  an 

i*.ot    of  much  higher  force  and  solemnity  in  the  law.     It  carries 

with  it  internal  evidence  of  a  good  consideration.     A  bond  is 

not  barred  by  the  statute  of  limitations ;  it  has  priority  in  the 

payment  of  debts  by  executors  or  administrators  ;  and,  indeed, 

tixe   whole  real  property  of  the  country  rests  upon  the  evidence 

oi~   title  by  deed.     Some  observations  which  were  made  when 

Ihe  opinion  of  the  court  was  delivered  in  the  case  referred  to, 

**aPply  to  deeds  as  well  as  to  simple  contracts  ;  but  these  obser-       [  *  479  J 

vat  ions  must  be  considered  as  made  by  way  of  illustration, 

-^rid  not  as  immediately  applicable  to  the  case  before  the  court, 

And   do  not,  therefore,  preclude  a  further  discussion  of  this 

question.     I  concurred  in  that  decision  from  a  sense  of  the 

§reat  inconvenience  of  the  English  rule,  when  applied  to  com- 

^t^rcial  paper,  which  circulates  with  equal  facility  and  credit 

without  the  encumbrance  of  a  subscribing  witness,  and  because 

*    did  not  recollect  a  case  in  which  the  application  of  the  rule 

r^C|uiring  the  subscribing  witness,  did  not  arise  upon  a  spe- 

p1^lty.     We  are  not,  therefore,  at  liberty  to  extend  that  decis- 

lc**i   to  deeds,  and,  consequently,  to  all  the  assurances  of  real 

Property.     Here  we  are  certainly  concluded  by  an  ancient  and 

^nif™"111  ru'e>  that  when  the  defendant  has  not  acknowledged 

***s   deed  before  a  competent  public  officer,  or  has  not  expressly 

aSr^ed  to  admit  it  in  evidence  upon  the  trial,  but  has  put  him- 

s^lf  upon  his  plea  of  non  est  factum,  the  plaintiff  must  produce 

t«*^   subscribing  witness,  and  give  the  defendant  the  benefit  of 

ar*   investigation  of  the  circumstances  attending  the  execution 

°*     the  deed.     It  may  be  of  use,  for  a  moment,  to  examine 

s°*T*e  of  the  authorities  on  this  subject. 

_  I  n  the  early  periods  of  the  English  law,  the  names  of  the 

jyitciesses  were  always  registered  in  the  body  of  the   deed. 

•*-  h^y  were  selected  from  the  best  men  in  the  neighborhood ; 

^**<i  if  the  deed  was  denied,  they  formed  a  necessary  part  of 

^    jury,  who  was  to  try  its  validity.     This  rule  continued, 

Ur|til  the  statute  12  Elw.  II.  c.  2.  allowed  the  inquest  to  be 

.^ken  without  any  of  the  witnesses  being  associated  with  the 

JUry  ;  but  they  were  still  to  be  summoned  as  usual.     "It  is 

Agreed,"  says  the  statute,  "  that  when  a  deed,  release,  acquit- 

^^Hce,  or  other  writing,  is  denied  in  the  king's  court,  wherein 

*-he   witnesses  be  named,  process  shall  be  awarded  to  cause 

Such  witnesses  to  appear,  as  before  hath  been  used."     The 

Practice  of  joining  the  witnesses  to  the  jury,  continued  through- 
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new- york,  the  person  complaining,  and  not  be  prosecuted  in  a  summary 

Bout on 

n«..T*o««  Pan  Vechten,  contra.  This  is  a  case  of  summary  conviction 

JNothing  more  was  necessary  than  to  pursue  the  directions  of 
the  act.  in  which  nothing  is  said  of  notice  to  the  party.  This 
was  a  proceeding  for  a  penalty  under  the  11th  section  of  the 
act,  which  the  court,  in  Bennet  v.  Ward,  (3  Caines,  260.) 
admitted  to  be  a  case  of  summary  conviction.  The  justice  is 
required,  on  a  complaint  in  writing  from  the  overseer,  forth- 
with to  issue  his  warrant  to  a  constable,  directing  him  to  levy 
the  fine  on  the  goods  and  chattels  of  the  delinquent,  and  forth- 
with to  pay  the  same  to  the  justice,  who  is  required  to  pay  tho 
same  to  the  overseer.  The  office  of  the  justice  is  merely  min 
isterial ;  the  overseer  alone  is  the  judge,  and  is  bound  under  a 
penalty  to  make  the  complaint  to  the  justice.  This  is  not  a 
proceeding  under  the  act  for  the  recovery  of  debts  to  the  value 
of  25  dollars ;  and  a  certiorari  is  perfectly  nugatory,  for  the 
fine  levied  is  to  be  immediately  laid  out  on  the  highway,  and 
the  overseer  cannot  be  responsible  after  the  money  is  expended ; 
nor  can  it  be  recovered  of  the  justice,  who  is  required  by  the 
act  to  issue  his  warrant  and  collect  and  pay  over  the  money. 

[Kent,  Ch.  J.  This  court  has  a  general  superintending 
power  over  all  inferior  courts,  and  may  review  and  correct  all 
their  proceedings,  whether  on  a  summary  conviction  or  other- 
wise.] 

Skinner,  in  reply,  observed,  that  if  a  certiorari  was  not  a 
proper  remedy  in  this  case,  a  party  aggrieved  by  these  summary 
proceedings  would  be  entirely  remediless. 

• 

Thompson,  J.,  delivered  the  opinion  of  the  court.     The 

proceedings  in  the  court  below  were  under  the  11th  section  of 

the  act  regulating  highways,  to  recover  the  penalty  therein 

given  for  neglecting  to  work  on   the   highway,  pursuant  to 

notice.     It  has  been  decided  by  this  court  (3  Caines,  260.)  that 

f  *  476  ]       proceedings  under  this  section  of  the  #act,  are  to  be  in  a  sum- 

mary  way ;  but  the  question  here  presented  is,  whether  notice 

is  required  to  be  given  to  the  party  against  whom  the  complaint 

is  entered,  before  the  magistrate  issues  his  warrant  to   collect 

the  fine.     It  is  a  just   and    reasonable   rule  that   no   person 

should  be  punished  without  having  had  an  opportunity  of  being 

heard  in  his  defence.     Efad  the  magistrate  any  thing  to  try,  or 

any  discretion  to  exercise,  with  respect  to  issuing  the  warrant, 

I  should  think  it  indispensably  requisite  that  the  party  should 

be  summoned   to  appear.     But  I  cannot  discover,  from  the 

provisions  in  this  section  of  the  act,  that  the  magistrate  has  any 
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judicial  powers  whatever  vested  in  him.     If  so,  notice  to  the  NEW-YORK 
.party  would  be  superfluous.     The  overseer  of  the  highways  is  .J^^^, 
ma  le  the  judge  with  respect  to  the  imposition  of  the  tine.    He         fox 
acts  under  the  oath  of  his  office,  and  it  is  expressly  made  his  v- 

duty  in  every  case,  in  which  he  shall  deem  the  excuse  for  neg- 
lect or  refusal  to  work  insufficient,  to  make  complaint  thereof 
in  writing  to  a  magistrate,  and  the  magistrate  is  directed  forthwith 
to  issue  his  warrant  to  collect  the  fine.  No  authority  is  given  to 
the  magistrate  to  enter  into  an  examination,  with  respect  to  the 
sufficiency  of  the  excuse  for  neglecting  to  work.  The  overseer  is 
made  the  sole  judge  of  this.  If  he  makes  complaint  to  the  magis- 
trate, 'without  having  duly  notified  the  party  to  work,  he 
would  subject  himself  to  the  penalty  given  in  the  14th  section 
of  the  act.  Whether  this  power  has  been  discreetly  vested  in 
the  overseers  of  highways,  is  not  for  the  court  to  say.  In  most 
cases  of  summary  convictions,  some  judicial  powers  are  given 
to  the  magistrates,  and  a  summons  or  notice  to  the  party  com- 
plained of,  is  requisite ;  but  where  the  magistrate  acts  merely 
ministerially,  and  has  no  discretion  on  the  subject,  no  notice  is 
required,  because  it  would  be  useless.  (7  Term  Rep.  270.  3 
Wils.  133.)  The  case  before  us  falls  under  the  latter  distinction. 
The  issuing  of  the  warrant  is  matter  of  course,  upon  the  com- 
plaint of  the  overseer,  without  any  further  investigation.  The 
conviction  must,  accordingly,  be  affirmed.  .  " 

Conviction  affirmed. 


*Fox  and  Payne  against  Reil  and  Reil.  [  *  477  ] 

t 

THIS  was  an  action  of  debt,  on  a  bond,  to  which  there  was  Where  there  it 
a  plea  of  non  est  factum.  At  the  trial  of  the  cause,  at  the  titnes^l'o"'! 
Hzrkimer  circuit,  in  June,  1808,  before  the  chief  justice,  the  bond,  proof  of 
plaintiff  offered  to  prove  that  the  bond  had  been  shown  to  the  onhc^iSr^ 
defendants,  a  short  time  before  the  commencement  of  the  not  sufficient; 
present  suit,  and  that  they  then  confessed  that  they  had  duly  musihebe  pro^ 
executed  the  bond ;  but  this  evidence  was  objected  to,  and  duced,  or  iu 
overruled  by  the  chief  justice.  The  plaintiffs,  not  being  pre-  j^ouf  of ,eth© 
pared  to  prove  the  bond,  by  the  subscribing  witnesses,  or  to  state,  his  hand- 
account  for  their  not  being  produced,  were  nonsuited.  provSf.m,nbe 


provec 


N.  Williams,  for  the  plaintiff,  moved  to  set  aside  the  non- 
suit.    He  contended,  that  according  to  the  decision  of  thi,° 
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NEW- YORK,  court  in  Hall\.  Phelps,  (2  Johns.  Rep.  451.)  proof  of  the  con 

Nov    18()H  • 

s^^^-^z  fession  of  the  obligor  was  sufficient,  without  producing  the 
Fox  subscribing  witness.     It  is  true,  that  case  was  on  a  promissory 

Reil  note  >  DU*  the  principle  of  that  decision  must  be  applicable  to 
every  instrument,  sealed  or  unsealed,  to  which  there  are  sub- 
scribing witnesses. 

In  Abbot  v.  Plumbe,  (Doug.  216.)  where  it  was  proved  that 
the  obligor  had  acknowledged  that  he  owed  the  debt,  and  it 
was  objected  that  the  subscribing  witnesses  ought  to  have 
been  called,  Lord  Mansfield  considered  the  objection  as  cap- 
tious ;  and  that  it  was  a  mere  technical  rule,  which  required 
the  subscribing  witness  to  be  produced.  The  strictness  "of  the 
ancient  rule,  in  this  respect,  has  in  several  instances  been  re- 
laxed in  the  English  courts.  Where  an  instrument  is  exe- 
cuted abroad,  or  the  subscribing  witness  resides  in  a  foreign 
country,  proof  of  his  hand- writing  is  sufficient.  {Doug.  93. 
7  Term.  Rep.  265.  and  note.  1  Bos.  fy  Pull  360.  See  also  4 
East,  53.  2  Bos.  fy  Pull.  35.  Peake,  N.  P.  30.  5  Term,  366.) 
A  confession  of  the  party  is  higher  evidence  than  the  testi- 
mony of  a  witness,  who  may  know  nothing,  except  that  he 
signed  his  name  to  the  instrument.  If  the  subscribing  witness 
should  deny  that  he  saw  the  deed  executed,  it  may  be  proved 
by  other  witnesses.     (Peake,  N.  P.  146.  Doug.  216.   1   Black. 

[  **478  ]  Rep.  365.)  The  rule  *laid  down  by  this  court  in  Hall  v.  Phelps, 
is  not  only  a  convenient,  but  a  safe  rule,  for  the  evidence  of 
the  confession  of  the  party  must  be  full,  clear  and  satisfactory. 

Gold,  contra.  The  case  of  Hall  v.  Phelps  was  thought 
to  be  an  innovation  on  the  English  rule  of  evidence.  That 
was  a  suit  on  a  promissory  note ;  and  in  relation  to  unsealed 
writings,  less  strictness  may,  perhaps,  be  requisite.  But  the 
court  will,  no  doubt,  be  cautious  as  to  extending  the  rule  to 
deeds.  The  relaxations  of  the  ancient  rule  in  England  have 
not  gone  further,  than  to  allow  the  proof  of  the  hand- writing 
of  the  witness,  where  it  is  shown  that  he  was  absent  in  a  for- 
eign country,  and  beyond  the  reach  of  the  party.  Evidence 
of  confessions  is  liable  to  abuse,  and  any  greater  relaxation  of 
a  salutary  and  established  rule  may  produce  more  injurious 
consequences,  than  can  well  be  foreseen.  . 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
question  in  this  case  is,  whether  proof  of  the  acknowledgment 
by  the  defendants,  out  of  court,  and  before  some  private  per- 
son, that  they  had  executed  the  bond,  is  good  proof  of  its 
execution,  upon  the  issue  of  non  est  factum,  without  producing 
the  subscribing  witness,  or  in  any  manner  accounting  for  hii 
absence. 

The  case  of  Hall  v.  Phelps  has  been  thought  to  hav*»  de 
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iittled  this  question.     I  do  not  consider  it  in  thai  light      That  NEW- YORK, 
case  arose  upon  a  promissory  note,  and  this  is  upon  a  deed.  ^^JfJJ^. 
The    ' '^s  of  evidence  may  be  more  safely  relaxed  in  the  one         Fox 
case  w  .^.'sm  the  other.     The  parties  may  go  into  an  inquiry  *"■ 

as  to  the  .  '^Nide  ration  of  a  note,  or  other  simple  contract;  but 
a  deed  concurs  them  from  such  an  inquiry.  A  deed  is  an 
act  of  much  tinner  force  and  solemnity  in  the  law.  It  carries 
with  it  internal  evidence  of  a  good  consideration.  A  bond  is 
not  barred  by  the  statute  of  limitations ;  it  has  priority  in  the 
payment  of  debts  by  executors  or  administrators;  and,  indeed, 
the  whole  real  property  of  the  country  rests  upon  the  evidence 
of  title  by  deed.  Some  observations  which  were  made  when 
ihe  opinion  of  the  court  was  delivered  in  the  case  referred  to, 
4*apply  to  deeds  as  well  as  to  simple  contracts  ;  but  these  obser-  [  *  479  J 
vations  must  be  considered  as  made  by  way  of  illustration, 
and  not  as  immediately  applicable  to  the  case  before  the  court, 
and  do  not,  therefore,  preclude  a  further  discussion  of  this 
question.  I  concurred  in  that  decision  from  a  sense  of  the 
great  inconvenience  of  the  English  rule,  when  applied  to  com- 
mercial paper,  which  circulates  with  equal  facility  and  credit 
without  the  encumbrance  of  a  subscribing  witness,  and  because 
I  did  not  recollect  a  case  in  which  the  application  of  the  rule 
requiring  the  subscribing  witness,  did  not  arise  upon  a  spe- 
cialty. We  are  not,  therefore,  at  liberty  to  extend  that  decis- 
ion to  deeds,  and,  consequently,  to  all  the  assurances  of  real 
property.  Here  we  are  certainly  concluded  by  an  ancient  and 
uniform  rule,  that  when  the  defendant  has  not  acknowledged 
his  deed  before  a  competent  public  officer,  or  has  not  expressly 
agreed  to  admit  it  in  evidence  upon  the  trial,  but  has  put  him- 
self upon  his  plea  of  non  est  factum,  the  plaintiff  must  produce 
the  subscribing  witness,  and  give  the  defendant  the  benefit  of 
an  investigation  of  the  circumstances  attending  the  execution 
of  the  deed.  It  may  be  of  use,  for  a  moment,  to  examine 
some  of  the  authorities  on  this  subject. 

In  the  early  periods  of  the  English  law,  the  names  of  the 
witnesses  were  always  registered  in  the  body  of  the  deed. 
They  were  selected  from  the  best  men  in  the  neighborhood ; 
and  if  the  deed  was  denied,  they  formed  a  necessary  part  of 
the  jury,  who  was  to  try  its  validity.  This  rule  continued, 
until  the  statute  12  Eiw.  II.  c.  2.  allowed  the  inquest  to  be 
taken  without  any  of  the  witnesses  being  associated  with  the 
jury ;  but  they  were  still  to  be  summoned  as  usual.  "  It  is 
agreed, "  says  the  statute,  "  that  when  a  deed,  release,  acquit- 
tance, or  other  writing,  is  denied  in  the  king's  court,  wherein 
the  witnesses  be  named,  process  shall  be  awarded  to  cause 
such  witnesses  to  appear,  as  before  hath  been  used."  The 
practice  of  joining  the  witnesses  to  the  jury,  continued  through- 
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new- york   out  *the  reign  of  Edio.  III.  and   Fortescue  {de  Laud.  L<g. 
lN°-^!^lx  ^nS-  c-  32.)  mentions  it  as  existing  in  the  reign  of  Hen.  VI. 
Pox  It  gradually  fell  into  disuse,  and  ceased  about  the  time  of  Hen. 

VIII.,  and  until  that  period,  the  process  to  bring  in  the  wit- 
nesses, upon  the  denial  of  a  deed,  continued,  of  which  numer- 
ous instances  are  collected  from  the  Year  Books,  by  Brooke. 
(Tit.  Testmoignes) 

When,  therefore,  the  ancient  law  required  the  witnesses  to 
a  deed  to  form  part  of  the  jury,  and  continued  down  to  the 
time  of  Hen.  VIII.  to  compel  them  to  come  in,  by  similar  pro- 
cess as  that  awarded  for  the  jury,  (see  -Reg*.  Brev.jud.  60.  and 
Thesaurus  Brevivm,  88.)  it  cannot  be  supposed  that  the  notion 
of  proving  a  deed,  by  the  confession  of  the  party,  in  pais,  was 
ever  thought  of  or  admitted. 

Under  Hen.  VI.  it  was  held,  that  if  a  deed  be  acknowledged 
and  enrolled  of  record,  the  party  was  estopped  to  plead  non 
est  factum ;  but  the  case  assigns  a  very  sufficient  reason  for 
this,  because,  as  was  observed,  upon  every  deed  enrolled,  the 
party  shall  be  examined,  and  the  deed  shall  be  read  to  him  by 
the  court,  and  it  is  not  to  be  supposed  that  the  party  has  been 
deceived.     ( Year  Book,  Hil.  9  Hen.  VI.  pi.  8.) 

In  the  case  of  Smartle  v.  Williams,  (1  Salk.  280.)  the  Court 
of  K.  B.,  after  debate,  went,  perhaps,  a  little  further,  and  held 
that  the  acknowledgment  of  a  deed  by  the  party  in  a  court  of 
record,  or  before  a  master  in  chancery  in  the  country,  was  good 
evidence  of  the  execution  of  a  deed,* and  such  an  acknowl- 
edgment estopped  the  party  from  relying  on  the  plea  of  non 
est  factum.  In  the  subsequent  case  of  Dillon  v.  Crawley,  (12 
Mod.  500.)  the  Court  of  K.  B.  determined  that  an  endorse- 
ment upon  a  bond  made  by  the  obligor,  under  his  hand  and 
seal,  three  years  after  the  date  of  the  bond,  and  in  which  en- 
dorsement he  recited  part  of  the  bond,  and  expressly  owned 
it  to  be  his  deed,  was  evidence  of  the  execution  of  the  deed. 
But  upon  the  argument  of  this  case,  the  counsel  for  the  de- 
fendant referred  to  a  decision,  where,  upon  non  est  factum 
f  *  481  ]  *pleaded  to  a  bond,  one  of  the  witnesses  did  not  appear,  and  it 
was  offered  to  be  proven  that  he  owned  it  his  bond,  but  this 
was  denied. 

I  have  not  met  with  any  case,  where  the  absence  of  the  sub- 
scribing witness  was  not  accounted  for,  in  which  the  courts 
have  allowed  in  evidence  any  species  of  confession  by  the  party, 
which  was  inferior  in  its  nature  and  less  solemn  in  its  form  than 
that  in  the  instance  to  which  I  have  alluded,  and  I  take  it  for 
granted  that  there  is  no  such  case.  To  admit  the  proof  in  the 
case  before  us,  would  be  an  innovation  upon  an  established 
rule,  and  one  which  is  not  urged  upon  us  by  any  strong  con- 
siderations of  public  policv. 
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e  are,  accordingly,  of  opinion,  that  the  motion  on  the  part  new-york, 
i>r  *he  plaintiff  must  be  denied.  J^I^L 

Rule  refused.  Bakon 

V. 

Abeel. 


Baron  against  Abeel. 

THIS  was  an  action  of  trespass  for  the  mesne  profits.  The  After  a  recov- 
cause  was  tried  at  the  Washington  circuit,  before  Mr.  Justice  b^'^/aw/™*"- 
Thompson,  in  June,  1808.  On  the  trial,  the  plaintiff  produced  g™ns\  &e  cag- 
the  record  of  a  judgment  obtained  against  the  casual  ejector,  in  lessor^of '  tho 
an  action  of  ejectment,  by  default.  The  service  of  the  declara-  plaintiff  may. 
tion  on  the  defendant,  and  the  value  of  the  land  during  the  j^1"  l"or  The 
time  he  had  been  in  possession,  and  the  costs  in  the  action  of  ♦"**««  promts, 
ejectment,  were  proved.  The  defendant  then  offered  to  prove,  ^"an^may 
that  before  the  commencement  of  the  suit  in  ejectment,  he  had  a,so  recover  the 
surrendered  the  premises  to  the  plaintiff,  who  accepted  the  action  of  eject* 
same,  and  that  at  the  time  the  declaration  in  ejectment  was  ITe"t»I  anV  the 

c-=k^_       !     i  ■.  .  /..i  'iii  defendant  is  net 

served,  he  was  not  in  possession  of  the  premises,  nor  had  been  allowed  to  offer 
ln  possession  since  he  surrendered  them  to  the  plaintiff.  This  W  ftlin?  "» ev; 
evidence  was  offered  not  only  to  defeat  the  plaintiff's  right  to  Ibidem"!?/ of 
rocover  the  mesne  profits,  but  also  any  claim  for  damages  on  the.  plaintiff, 
account  of  costs  in  the  action  of  ejectment;  but  this  evidence  have  been"  set 
^s  objected  to,  and  overruled  by  the  *judge,  who  directed  the  [  *  482  ] 
Jury  to  find  a  verdict  for  the  plaintiff,  and  to  allow  the  costs  in  up  in  the  origi- 
lllfc  original  action  of  ejectment.  The  jury  found  a  verdict  ac-  naI  act'011, 
Co*dingly. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  ne,Jv 
trial. 

1.  Because  the  evidence  offered  by  the  defendant  was  im- 
properly rejected. 

2.  On  account  of  the  misdirection  of  the  judge. 

%  Foot,  for  the  defendant,  contended,  that  the  defendant  might 
S*Ve  any  thi-rjg  in  evidence,  which  did  not  controvert  the  plain- 
tiff's title.  Though  he  is  precluded  from  disputing  the  plain- 
jiff's  title,  he  may  offer  any  thing  in  evidence  in  mitigation  of 
^^unages,  or  to  show  that  the  plaintiff  is  not  entitled  to  conse- 
quential damiges.  Here  the  possession  had  been  delivered  up 
*°  the  plaintiff,  and  he  had  no  right  to  bring  the  action.  In 
***^  English  precedents  of  declarations  for  mesne  profits,  (2 
**urr.  665;)  the  amount  of  the  costs  in  the  original  action  is 
8^ted.  The  defendant,  having  omitted  to  state  them  here, 
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new- york,  ought  not  to  have  been  allowed  to  recover  them  as  part  of  the 
Novim     damages. 


BiRON 
V. 

Abeel. 


Weston,  contra,  insisted,  that,  in  an  action  of  trespass  for  the 
mesne  profits,  the  record  of  the  recovery  in  the  original  actio 
of  ejectment  was  conclusive  evidence.     The  one  action  is  con 
sequential  to  a  recovery  in  the  other,  and  the  plaintiff  must  be 
therefore,  entitled  to  his  costs,  as  well  as  the  mesne  profits.    ( 
Johns.  Rep.  366.     3  Wilson,  118.     2  Burr.  669.)     Every  tnin 
is  to  be  intended  in  favor  of  the  plaintiff,  and  against  the  d 
fendant  in  this  action. 


Van  Ness,  J.,  delivered  the  opinion  of  the  court.     (Si 
cer,  J.,  hesitante.)     The  service  of  a  declaration  in  ejectmei 
on  the  tenant  in  possession  is  considered  as  much  the  coi 
mencement  of  the  suit,  as  the  service  of  a  capias  ad  responde 
dum  in  personal  actions.     The  lessor  of  the  plain ti-ff  and  tl 
tenant  are  the  real  and  substantial  parties.     (Aslin  v.  Park\ 
2    Burr.  665.      Van  Alen  v.  Rogers,   1    Johns.    Cases, 
Goodtitle  v.  Tombs,  3  Wils.  118.)     Upon  filing  an  affidavit 
the  service  of  the  declaration,  and  entering  the  common  ra_ 
I  *  48.r*]       the  tenant,  if  he  means  to  *make  a  defence,  is  bound  to 
pear,  and  if  he  omits  to  do  so,  judgment  by  default,  in  effect 
rendered  against  him,  because  he  may  be  turned  out  of  poss< 
sion,  and  because  he  is  liable  for  the  costs  in  an  action  for 
mesne  profit*.     The  effect  of  a  judgment  in  ejectment,  whetl 
by  default,  or  otherwise,  upon  the  rights  of  the  parties,  is  si 
stantially  the  same  as  in  personal  actions.     The  form  of  -€:J*e 
proceedings  is  different,  but  after  judgment,  the  legal  con. 
quences  are  essentially  the  same.     One  of  these  consequen 
is,  that  the  lessor  has  a  right  to  bring  an  action  for  the  me  £*'*rt 
profits,  for  the  double  purpose  of  obtaining  compensation     **°x 
the  use  of  the  land,  and  recovering  the  costs  of  the  ejecU*i€?***# 
In  the  action  for  mesne  profits,  the  defendant  is  precluded  fr*"**^. 
setting  up  any  defence  of  which  he  might  have  availed  him^^**' 
in  the  original  action  of  ejectment.     It  has  been  said  that  tri^*^ 
is  a  difference  in  this  respect,  between  a  judgment  by  defa***** 
and  a  judgment  after  verdict ;  but  it  has  been  settled  otherw  i^^* 

In  the  case  of  Aslin  v.  Parkin,  Lord  Mansfield,  in  deliver*  ^^ 
the  opinion  of  the  court,  says,  "  There  is  no  distinction  betw^^11 
a  judgment  in  ejectment  upon  a  verdict,  and  a  judgment  t^J 
default.  In  the  first  case,  the  right  of  the  plaintiff  is  tried  a**4* 
determined  ;  in  the  last  case,  it  is  confessed." 

Again,  in    Goodtitle   v.   Tombs,  where  the   question   v^****' 
whether  one   tenant  in  common  could   maintain  this  ac-t^'*1 
against  the  other,  after  a  recovery  in  ejectment  by  defs**** 
Wihnot,  Ch.  J.,  said,  "  I  consider  the  recovery  in  ejectment  W 
default,  or  after  verdict,  as  the  same  thing;"  and  Gould,  *'* 
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says,  "  The,  action  for  the  mesne  profits  follows  the  ejectment  as  new- york, 
a  necessary  consequence ;  and  in  this  case,  the  judgment  by  de-  .^iljf^f*. 
fault  is  of  the  very  same  effect  as  if  it  had  been  after  verdict.       Jackson 
The  court  will  intend  every  thing  possible  against  the  defend-    .       v 
ant."     These  cases,  especially  the  latter,  are  directly  in  point. 

The  defence  relied  upon  in  this  suit  would  have  been  a  good 
bar  to  the  recovery  in  the  action  of  ejectment ;  and  to  permit 
the  defendant  to  set  it  up  here,  *  would  be  to  try  the  plaintiffs  [  *  484  ' 
right  to  recover  in  the  ejectment.  By  suffering  a  judgment  to 
go  by  default,  the  defendant  has  admitted  himself  to  be  in  pos- 
session ;  and  it  is  now  too  late  for  him  to  controvert  that  feet. 
There  is  no  greater  hardship  in  this  case  than  in  every  other, 
where  the  defendant  suffers  a  judgment  to  be  entered  against 
him  by  neglecting  to  appear  and  defend  the  suit.  1fhe  evi- 
dence offered  was,  therefore,  properly  excluded  by  the  judge, 
and  as  the  plaintiff  claimed  only  nominal  damages  for  the  mesne 
profits,  he  was  entitled  to  recover  that,  and  the  costs  in  the 
action  of  ejectment.    , 

A  question  was  made,  on  the  argument,  as  to  the  plaintiffs 
right  to  recover  the  costs  under  the  declaration  in  this  cause ; 
but  as  the  pleadings  are  not  set  forth  in  the  case,  we  are  unable 
to  give  any  opinion  respecting  it.  The  defendant  must  take 
nothing  by  his  motion. 

Judgment  for  the  plaintiff. 


Jackson,  ex  dem.  Hudson  and  Chapman,  against 

Alexander  and  others. 

THIS  was  an  action  of  ejectment,  for  lot  No.  68,  in  the  town  Thewords"/** 
of  Milton,  in  the  county  of  Cayuga,.  The  cause  was  tried  be-  i^dceTlm- 
fore  Mr.  Justice  Spencer,  at  the  Cayuga  circuit,  on  the  1st  port  a  sufficient 
July,  1S08.  On  the  trial,  the  plaintiff  gave  in  evidence  an  ex-  raisefu^eto^hS 
emplification  of  a  patent,(a)  dated  the  8th  July,  1790,  grant-  bargainor,  uu 

der  the  statute 
of  uses :  and  the 

(a)  By  the  act  of  the  6lh  April,  1790,  letters  patent  are  directed  to  be  issued  in  the  ^J^*    "  W*fj 
names  of  those  who  served  in  the  army  of  the  United  States,  and  are  made  to  relate  back  eran»  »    jn 
and  vest  the  lauds  in  the  grantees,  their  heirs  and  assigns,  from  the  29th  Marcli,  1783  j  J^  'g^  *su«. 
and  all  intermediate  grants  and  dispositions  made  by  the  soldiers  are  declared  to  be  as     •     ,  J 
/alid  and  effectual,  as  if  the  letters  patent  had  issued  ou  the  29th  March.  1783.    {Green-   f:„i  Z    °£,.jl 
leaf*  edition  Law  of  N.  Y.  v.  1.  p.  353.)  lands,  by  waj       * 

of  a  use.  {b) 

(h)  Jackson  v.  Root,  18  Johns.  60.    Jackson  v.  Florence,  16  Johns.  17.    See  Jackson 
».  MKenney,  3  Wend.  Rep.  233.    Jackson  v.  Pike,  9  Cow.  Rep.  69. 
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NEW- YORK,  ing  the  lot  in  question  to  Joseph  Brown,  for  his  military  servicc^--^^. 
^^^Jf^,  and  a  writing  executed  by  Brown,  in  the  following  words : 


Jackson 

v. 

Alexander. 


*"  For  value  received  of  Daniel  Hudson  &•  Co.,  I  hereby  m 
r  *  jq-  i       over  and  grant  tor  myself,  my  heirs,  and  executors,  unto  t 
*  J       said  Daniel  Hudson  fy  Co.,  his  heirs  and  assigns,  my  right  a* 

claim  on  the  public  for  600  acres  of  land.     Witness  my  ha 
and  seal,  this  7th  day  of  May,  1784. 

Joseph  Brown.     (L.  S.) 
In  presence  of 

Solomon  Coures. 
John  Dolson" 


A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opini^ZDti 
of  the  court,  on  a  case  containing  the  above  facts  ;  ana  it  w*"  wls 
agreed,  that  if  the  court  should  be  of  opinion,  that  the  insir-"*i- 
ment  in  writing  from  Brown  to  Hudson,  one  of  the  lessors  <^>f 
the  plaintiff,  was  a  sufficient  conveyance  of  the  premises  in 
question,  then  judgment  was  to  be  entered  for  the  plaintL  £f ; 
otherwise,  the  verdict  was  to  be  set  aside,  and  a  nonsuit  ^  Al- 
tered. 

The  cause  was  submitted  to  the  court  without  argument. 

Spencer,  J.     There  was  no  procf  of  a  payment,  or  security 
given   for  the  payment,  of  any  consideration  by  Hudson       to 
Brown;  and  the  question  is,  whether  the  instrument  stated     i*1 
the  case  conveyed  the  land  to  Hudson.     In  my  opinion  it  *3Lid 
not.     This  instrument  cannot  have  any  operation,  unless  as  a 
bargain  and  sale,  under  the  statute  of  uses.     In  Mildmay's  ca  »^> 
(1  Coke,  176.)  this  point  was  decided,  and  it  was  held,  "th^ 
a  use  cannot  be  raised  by  any  covenant  or  proviso,  or  by  BLtiy 
bargain  and  sale,  upon  a  general  consideration ;  and,  therefore, 
if  a  man,  by  deed  indented  and  enrolled,  according  to  the  statu  te, 
tor,  divers  good  considei  at  ions,  bargains  and  sells  his  lands   to 
another,  and   his  heirs,  nihil  operatur  inde,  for  no  use  shall   & 
raised  on  such  good  consideration,  for  it  doth  not  appear  to  the 
cc-urt  that  the  bargainor  hath  quid  pro  quo,  and  the  court  ought 
to  judge  whether  the  consideration  be  sufficient,  or  not;  any 
that  cannot  be  when  it  is  alleged  in  such  generality."     Th*9 
decision  has  not  been  overruled;  (Fide  1  Leo.  170.     2  Roll 
[  *  486  ]       Abr.  786.)  but  on  the  contrary,  it  is  cited  *with  approbati011 
by  Mr.  Sanders,  (340.  a.)  in  his  treatise  on  uses  and  trusts.     }n 
Mildmay's  case,  as  also  in  Sanders,  it  is  admitted  that  a  consi«* 
eration  may  be  averred  and  proved ;  and  if  so,  then  that  it  will  b* 
sufficient  to  rais^*  the  use  in  the  bargainee.     Blackstone,  (2  B** 
Coram.  296.)  in  his  commentaries,  lays  down  the  law  to  be*     1^ 
"  that  adeed  or  other  grant,  made  without  any  consideration,  is,  *J     §h 
it  were,  of  no  effect,  for  it  is  construed  to  enure,  or  to  be  effectw 
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wily,  to  the  use  of  the  grantor  himself."     The  learned  Mr.  new-york. 
Christian,  in  his  note  upon  the  text  of  Blaclcstone,  says,  that  he  J^I^^ 
conceives  this  to  be  true  only  of  a  bargain  and  sale,  and  cites      Jackson 
Shipyard's  Touchstone,  p.  221.  to  establish  the  difference  be-    .       v- 
tween  a  bargain  and  sale,  and  a  gift;  and,  according  to  him, 
Ci  the  latter  may  be  without  any  consideration  or  cause  at  all, 
but  the  former  hath  always  some  meritorious  cause  moving  it, 
and  cannot  be  without  it." 

That  the  words,  for  value  received,  have  a  more  extensive 
meaning,  or  import  a  consideration  with  more  certainty,  than 
the  words,  for  divers  good  considerations,  can  scarcely  be  pre- 
tended. Indeed  it  has  been  settled  in  this  court,  in  the  case 
of  Lansing  v.  M'Killip,  (3  Caines,  287.)  that  the  words  value 
received,  in  a  note,  not  within  the  statute,  did  not  import  such 
consideration  as  would  support  the  promise,  but  that  the  con- 
sideration must  be  set  forth.  And  non  constat,  but  that  some- 
thing altogether  without  value,  and  against  law,  was  the  rea 
consideration. 

The  position  so  frequently  met  with  in  the  books,  that  even 
deed  imports  a  consideration,  is  true  only  with  respect  to  sue! 
deeds  as  are  sought  to  be  enforced  as  between  the  parties. 
I^eeds  conveying  lands  stand  on  different  grounds,  and  have 
Principles  peculiar  to  themselves;  and  1  cannot  admit,  that 
the  instrument  under  consideration  declares  the  use  to  Hudson, 
*nd  that,  therefore,  a  consideration  is  not  necessary;  for  it  is 
irn possible  to  conceive  a  more  bald  and  naked  deed  (if  it  de- 
serves that  appellation)  in  all  its  provisions. 

It  may,  perhaps,  be  said,  that  the  want  of  a  precise  consid- 
eration  in  the  deed  is  mere  matter  of  form,  and  that,  *had  this       [  *  4*1 
^ed  been  pleaded  without  any  averment  as  to  the  consideration, 
lHe   omission  could  have  been  taken  advantage  of  only  by  a 
special  demurrer,  and  would  have  been  good  on  a  general  de- 
murrer.    This  brings  the  question  back  to  the  point,  whether  it 
18  Essential  to  the  validity  of  a  deed  that  it  should  either  express  a 
Spnsideration,  or  that  that  one  should  be  averred  and  proved. 
VOtti  the  authorities  already  cited,  it  appears  that  a  considera- 
tion is  not  matter  of  form,  but  of  substance.     Other  cases  may 
kj  added  to  the  same  effect.     (I  Lev.  170.     Moore,  569.     I 
{J*od.  262.      2  Mod.  249.)      There  is  some  diversity  in  the 
"Ooks,  whether  even  a  verdict  would  cure  the  omission  of  an 
averment  of  a  consideration  ;  the  latter  adjudications  are  that  it 
*UL      (1  Lord  Raym.  111.     2  Str.  1228.     1  fVils.  91.)     If  a 
VeJ*dict  will  cure  such  omission,  it  is  on  the  well-established 
Principle,'  that  it  being  essential  to  the  validity  of  the  deed,  that 
a  consideration  be  proved,  after  verdict  it  will  be  intended : 
***d  the  omission  does  not  evince  a  defective  title,  but  a  title 
defectively  set  forth. 

In  the  case  of  Bolton  v.  The  Bishop  of  Carlisle,  (2  II.  Black. 
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new- york,  261.)  the  court  seemed  to  think,  that  such  a  defect  was  only     "to 
.^^*f^**     be  taken  advantage  of  on  a  special  demurrer,  on  the  principle 
Jackson      that  it  was  a  matter  of  form.     On  this  decision  I  have  no  otk*  «* 


v-  observation  to  make,  but  that  it  is  since  our  revolution,  asid 

contrary  to  all  the  cases  on  the  subject. 

Thompson,  J.     This  case  has  been  submitted  without  arg-mi- 
rrvuit,  and  the  question  presented  for  our  decision  is,  wbetri  er 
the  instrument  in  writing  given  by  Joseph  Brown  to  Dan.  -£el 
Hudson,  be  sufficient  to  convey  the  title  to  the  premises      in 
question.     The  want  of  any  consideration  either  expressed  on 
the  face  of  the  instrument,  or  proved  at  the  trial,  is  the  prin  c* 
pal  objection  to  its  operation.     All  deeds  by  which  land  m*».} 
be  conveyed,  derive  their  effect  from  the  common  law,  or  fr<z*m 
the  statute  of  uses.     It  cannot  be  pretended  that  this  instrum^  nt 
can  take  effect  as  a  common  law  conveyance,  either  original      or 
derivative.     (4  Cruise,  on  Real  Property,  100.)     If  it  is  to  ha.ve 
[  *  483  ]       *any  operation,  it  must  be  as  a  bargain  and  sale,  by  virtue     of 
the  statute  of  uses.     That  statute  has  given  rise  to  several  mew 
forms  of  conveyance,  which  operate  contrary  to  the  rules  of  *•:  he 
common  law.     It  is  a  general  rule  of  the  common  law,  tha,  t   it 
is  not  absolutely  necessary,  that  a  consideration  should  be   -ex- 
pressed in  a  deed.     The  thought  and  deliberation,  which  v*~as 
supposed  to  attend  the  making  and  executing  of  deeds,  ren- 
dered them  valid,  without  any  consideration  expressed.     Soon, 
however,  after  the  chancellors  had  assumed  a  jurisdiction       *n 
cases  of  uses,  they  adopted  the  maxim  of  the  civil  law,  "  ex  n  *.t>d° 
pacto  non  oritur  actio"  and  in  conformity  to  it,  they  determine*! 
not  to  lend  their  aid  to  carry  any  deed  into  execution,  unl^ss 
it  was   supported   by  some    consideration.      (4    Cruise,  &4-J 
Hence  it  has  become  a  universal   rule,  that  a  use  cannot     t>€ 
raised  without  a  consideration  ;  and  a  bargain  and  sale,  beir*£ 
merely  a  conveyance  of  a  use,  it  cannot  be  effectual  without  a 
consideration,  which  must  be  valuable,  for  the  very  name    of 
the  conveyance  imports  a  quid  pro  quo.     (1  Co.  176.  a.     Sf*n~ 
ders,  on  Uses,  340.     2  Inst.  671.     4  Q-uise,  173—8.)     That  a 
consideration  is  requisite  to  raise  a  use,  is  a  principle  recognized 
by  almost  every  elementary  writer  on  the  subject ;  and  has  been 
repeatedly  sanctioned  by  adjudged  cases.     The  expression  of 
Sir  Wm.  Blackstone,  (2  Comm.  296.)  may  be  too  broad  when  be 
says,  that  a  deed  or  grant,  made  without  any  consideration,  w 
of  no  effect,  and  is  to  be  construed  to  enure,  or  be  effectual 
only,  to  the  use  of  the  grantor:  Yet  Professor  Christian,  in  his 
note  on  this  passage,  admits  this  position   to  be  true  with 
respect  to  a  bargain  and  sale.     Baron  Comyn,  also,  says,  that     1  ■ 
a  bargain  and  sale  of  land,  whereby  a  use  arises,  ought  to  be     1™ 
made  upon  a  valuable  consideration,  otherwise  no  use  arises;     I 
and  the  consideration  must  not  be  too  general,  but  must  impon     |*€ 
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a  quid  pro  quo.     (2   Com.  Dig.    6.     3    Com.  Dig.  275 — 7.)  NEW- YORK, 

We  find  the  same  principle  recognized  by  the  late  editor  of      Nov#  1808, 

Bacon* s  Abridgment,  (I  Bac.  Abr.  496.     Shep.  Touch.  220.) 

It  is   there  said,  that  by  a  bargain  and  sale  of  land  no  use 

arises,  unless  there  be  a  consideration  of  money ;  for  selling, 

tx  vi  ^termini,  supposes  the  transferring  a  right  of  something, 

for  money,  and  if  there  be  no  such  consideration,  it  may  be  an 

exchange,  a  covenant  to  stand  seised,  a  grant,  &c,  but  can  be 

no  sale  within  the    statute.     The  judgment  of  the  court,  in 

Mildmay's  case,  (1    Coke,  176.)  was   governed   by  the  same 

principles ;  and  in  Doe,  ex  dem.  Milburn,  v.  Salkeld,  ( Willes, 

675.)  Lord  Ch  J.  Willes,  in  delivering  the  opinion  of  the  court, 

upon  the  nature  and  operation  of  a  deed,  set  forth  in  the  case, 

observes,  it  cannot  be  considered  as  a  bargain  and  sale,  because 

there  was  no  money  consideration. 

In  the  case  of  Ward  v.  Lambert,  (Cro.  Eliz.  394.)  the  deed 
recited,  "  that  whereas  J.  *S.  was  bound  in  a  recognizance,  and 
°ther  bonds  for  him,  he,  for  divers  good  considerations,  bargained 
a*M  sold  the  land  to  him  and  his  heirs ;  and  this  was  held  not 
*°  be  a  good  bargain  and  sale.     The  court  said,  that  in  every 
bargain  and  sale  there  ought  to  be  a  quid  pro  quo ;  but  the 
v©ndor  there   had   nothing  for  his  land,  and,  therefore,  it  was 
v*>id.     If  a  man  give  land,  or  bargain  and  sell  land  to  his  son, 
n<>     use   arises  thereby.     If,  then,  a  valuable  consideration  be 
peeessary  to  raise  a  use,  the  next  question  will  be,  whether  the 
,r*strument  before  us,  upon  the  face  of  it,  imports  the  consider- 
ation required  in  a  bargain  and  sale,  under  the  statute  of  uses. 
"    it  does,  it  must  arise  either  from  the  internal  force  of  the 
words  "for  value  received,"  or  by  virtue  of  the  seal.     A  valu- 
a*>le  consideration  is  defined  in  the  books,  to  mean  money,  or 
ar*y  other  thing  that  bears  a  known    value.     (4   Cruise,   24.) 
*his  court,  in   the  case  of  Laming   v.   M'Killip,  (3  Caines, 
*8Q.)  considered  the  words,  for  value  received,  of  little  force  and 
lrnportance  of  themselves,  towards  making  out  a  consideration. 
Independently  of  that  decision,  however,  I   cannot  discover 
***ore  efficacy  in  these  words  than  in  many  others  which  have 
"Sen  used  in  instruments,  that  have  been  adjudged  inopera- 
tive as  bargains  and  sales.     AH  the  cases  I  have  cited  to  show 
the  necessity  of  a  consideration,  plainly  indicate,  that  if  it  is  to 
be  inferred  from  the  face  of  the  deed,  it  ought  to  be  #so  expressed 
Ss  necessarily  to  import  value.     It  must  not,  in  the  language 
of  Baron   Comyn,  i>e   too  general.     It  seems  to  me,  that  as 
tnuch  may  be  inferred  from  the  word  consideration  as  the  word 
value.     And  it  has  repeatedly  been  adjudged,  that  an  acknowl- 
edgment of  the  receipt  of  a  consideration  generally  was  not 
sufficient.     Although  this  may  have  the  semblance  of  a  tech- 
nical nicety,  incompatible  with  the  broad  principles  of  justice, 
yet  the  rule  appears  to  me  to  be  too  firmly  established  to  be 
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tK,  overturned.  Many  of  the  common  law  principles,  applicable  t<as^« 
8>  other  contracts,  cannot  be  applied  to  bargains  and  sales  undent  -^i 
N      the  statute  of  uses. 

In  Mild  may' s  case,  and  also  that  of  Ward  v.  Lambert,  befo: 
referred  to,  the  words,  divers  good  considerations,  were  consid- 
ered insufficient  to  raise  a   use,  being  but  general  parlance  ^^  -c, 
implying  nothing,  unless  express  considerations  were  shown     JKa; 
for  otherwise  none  would  be  intended.     So  in  Fisher  v.  Smith  ^^  A, 
(5   Vin.  Abr.   406.  note.)  the  court   were  clear,  that  if  on^^^ne 
pleads  a  bargain  and  sale,  in  which  no  consideration  of  money  Lf      is 
expressed,  then  he  ought  to  supply  it  by  an  averment  that  it  wa  ~o^  as 
for  money  ;  and  that  the  words,  for  divers  good  considerations^- 
shall  not  be  intended  for  money,  without  an  averment ;  but  it 
tlx3  deed  expresses,  for  a  competent  sum  of  money,  it  is  su 
cient,  without  showing  the  certainty  of  the  sum :  and  no; 
shall  say  that  no  money  was  paid  ;    for  against  this  exprea 
mention  in  the  deed,  no  averment  that  no  money  was  paif 
shall  be  admitted.     An  acknowledgment  in  the  deed  of 
receipt  of  money,  ex  vi  termini,  imports  value,  and  the  amoui 
of  the  consideration   is    immaterial.     It  has  been  repeated 
ruled  that,  if  in  pleading  a  bargain  and  sale,  no  valuable  cor 
sideration    is  shown,   it  will    be   ill    on   demurrer.     In  maar  <«ny 
cases  the  verdict  has  been  deemed  to  cure  this  defect,  wh»  JEich 
must  have  been  on  the  ground,  that  after  verdict,  the  co«z_aon- 
sideration  is  presumed  to  have  been  proved  on  the  trial.  (1 

Lord  Raym.  111.     1    Wils.  91.    2  H.  Black.  261.)     From  all 

the  cases  referred  to,  it  is  evident  that  the  court  did  not  a:     mm- 
sider  the  seal,  as  virtually  importing  the  requisite  consideratio^czDi]  ; 

[  #  491  ]       *for  the  instruments,  although  under  seal,  were  deemed  in< »p- 

erative,  as  bargains  and  sales.     It  would  have  been  competSHeat 
for  the  plaintiff,  in  the  present  case,  to  have  proved  a  cons      -id- 
era  tion  paid,  (5  Vin.  507.)  which,  in  my  opinion,  would  hp    Jve 
made  the  deed  effectual  to  transfer  the  title ;  the  word  gr^nnt 
being  sufficient  to  pass  the  land  by  way  of  use.    (2  Mod.  25-^S.J 
Under  this  view  of  the  case,  I  should  be  inclined  to  gran^t  a 
new  trial,  to  give  the  plaintiff  an  opportunity  of  producing  t_  lw 
proof,  if  in  his  power,  without  the  expense  of  a  new  action -»; 
but  according  to  the  stipulation  in  the  case,  a  judgment      of 
nonsuit,  in  my  opinion,  ought  to  be  entered. 

Kent,  Ch.  J.     I  am  of  opinion  that  the  deed  from  Brown 
to  Hudson  was  sufficient  to  convey  his  interest  in  the  premises. 

I  agree  that  the  deed>  if  it  operates  at  all,  must  operate  as  a 
Ai^gain  and  sale  under  the  statute  of  uses. 

At  the  common  law,  a  feoffment  or  lease  was  valid,  without 
any  consideration,  in  consequence  of  the  fealty  or  homage 
which  was  incident  to  every  such  conveyance.  The  law  raised 
a  consideration  out  of  the  tenure  itself.  But  after  the  statute 
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of  Quia  Emptores,  (18  Ed.  I.)  Perkhu  says,  that  a  consider-  new- york 
ation  became  requisite  even  to  the  validity  of  a  feoffment,  as  ^J^Jf^^ 
none  could  be  implied,  since,  according  to  the  statute,  no  feudal      Jackson 
duty  or  service  resulted  to  the  immediate  feoffor.     (Perkins,  I'NDER 

sect.  528 — 537.)     The  general,  and  the  better  opinion  is,  that 
the  notion  of  a  consideration  first  came  from  the  court  of  equity, 
where  it  was  held  necessary  to  raise  a  use  ;  and  when  convey- 
ances to  uses  were  introduced,  the  courts  of  law  adopted  the 
same  idea,  and  held  that  a  consideration  was  requisite  in  a  deed 
of  bargain  and  sale.     This  new  principle  in  the  doctrine  of 
assurances  by  deed,  met,  at  first,  with  a  very  strong  resistance 
from  the  ablest  lawyers  of  the  age.     Ploivden,  in  his  argument 
in  the  case  of  Sharington  v.  Stroffen,  (1  Plowden,  308,  309.) 
which  arose  upon  a  deed  under  the  statute  of  uses,  contended, 
with  great  force  of  reason  and  authority,  that  a  deed,  which 
*was  a  solemn  and  deliberate  act  of  the  mind,  did  of  itself  im-       [  *  492  ] 
port  a  consideration ;  that  the  will  of  the  grantor  was  a  suffi- 
cient consideration,  and  it  never  could  be  called  a  nudum  yac- 
turn.     Lord  Bacon,  in  his  reading  on  the  statute  of  uses,  takes 
notice  of  this  argument  of  Plowden,  and  gives  it  the  weight  of 
his  sanction.     "  I  would  have  one  case  showed,"  said  he,  "  by 
men  learned  in  the  law,  where  there  is  a  deed,  and  yet  there 
needs  a  consideration.     As  for  parole,  the  law  adjudgeth  it  too 
light  to  give  an  action  without  consideration  ;  but  a  deed,  even 
in  law,  imports  a  consideration,  because  of  the  deliberation  and 
ceremony  in  the  confection  of  it:  and,  therefore,  in  8  Regime, 
it  is  solemnly  argued  that  a  deed  should  raise  a  use  without 
any  other   consideration."     (Bacon's    Works,  v.  4.   p.   167.) 
But  notwithstanding  this  strenuous  opposition,  the  rule  from 
chancery  prevailed,  and  it  has  been  long  settled,  that  a  consid- 
eration, expressed  or  proved,  was  necessary  to  give  effect  to  a 
deed  of  bargain  arid  sale.     1  am  not  going  to  attempt  to  sur- 
mount the  series  of  cases  on  this  subject,  though  I  confess  my- 
self a  convert  to  the  argument  of  Plowden.     I  admit  the  rule 
that  a  consideration  is  necessary  to  a  conveyance  to  uses;  but 
I  think  that  here  is  evidence  of  a  consideration,  appearing  on 
the  face  of  the  deed  before  us,  sufficient  to  conclude  the  grantor, 
and  to  give  effect  to  it  as  a  bargain  and  sale. 

The  rule  requiring  a  consideration  to  raise  a  use,  has  become 
merely  nominal,  and  a  matter  of  form  ;  for  if  a  sum  of  money 
be  mentioned,  it  is  never  an  inquiry  whether  it  was  actually 
paid,  and  the  smallest  sum  possible  is  sufficient:  nay,  it  has 
been  solemnly  adjudged,  that  a  pepper-corn  was  sufficient  to 
raise  a  use.  (2  Vent.  35.)  Since,  then,  the  efficacy  of  the 
rule  is  so  completely  gone,  we  ought,  in  support  of  deeds,  to 
construe  the  cases  which  have  modified  the  rule,  with  the  utmost 
liberality. 

The  deed  in  the  present  case  states,  that  "for  value  received 
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NEW- YORK,  of  the  grantee,  he  doth  grant,"  &,c,  and  can  it  now  be  permittee  :-3\\ 
y^Zl  l^^y  t0  tne  grantor  to  say  there  was  no  value  received  ?      Valu  ^^  *ie 
Jacksow      received  is  equivalent   to  saying,  money  *was  received,  or  ;  a 

v-  chattel  was  received.     It  is  an  express  averment,  ex  vi  te/minm-  srii. 

Al  EXANDF.R  n  *  '  ' 

X  *  AQ<\  1  a  yu^  Pro  yvo'     ^n  Fisher  v.  Smith,  (Moore,  569.)  ther— m  =re 

i  "J  was  a  bargain  and  sale  for  divers  considerations,  and  it  was  hcl  M.  ^ld 
not  to  be  enough,  without  an  averment,  that  it  was  for  mone)^  ^_jy. 
"  But  if  the  deed  express  for  a  competent  sum  of  money,  this  ml  is 

sufficient  without  mentioning  the  certainty  of  the  sum,  an*  mtm:t\A 
against  this  express  mention  in  the  deed,  no  averment  or  ev  <%^  v 
dence  shall  be  admitted  to  say  that  no  money  was  paid."  A  -^sAL 
the  cases  that  I  have  examined,  which  say  that  a  general  consicL^  i  id- 
eration  is  not  sufficient,  are  cases  in  which  the  words  in  the:  ft  Jlh( 
deed  were  for  divers  good  considerations.  I  have  not  met  wiu  i  itl 
any  case  which  goes  so  far  as  to  say,  that  an  averment  in  tlrX  -M\\\\ 
deed  of  value  received  by  the  grantor,  was  not  sufficient.  It  zM  t  ii 
said,  in  2  Roll.  Abr.  (786.  pi.  n.)  that  "  an  averment  that  a  ba 
gain  and  sale  was  in  consideration  of  money  or  other  valuab 
consideration  given,  was  sufficient."  If  the  words  had  bee 
for  money  received  of  the  grantor,  then  the  deed  would  ba* 
fell  exactly  within  the  decision  in  Moore,  and  would  have  bee 
good,  according  to  the  admission  in  all  the  books.  I  cann 
perceive  any  essential  difference  between  the  two  averments 
value  received  does,  in  judgment  of  law,  imply  money,  or  £ 
equivalent.  The  grantor  must  be  estopped  by  this  expn 
averment  in  his  deed.  He  admits  not  only  a  value,  but 
value  received  from  the  grantee  ;  and  if  we  will  not  intend  tr 
value  to  be  something  valuable,  or  equal  to  a  competent  si 
of  money,  we  seem  not  to  construe  charters  as  they  did  in  t 
case  of  Fisher  v.  Smith,  and  as  the  law  axiom  requires  them 
be  examined,  benignly,  and  in  support  of  the  substance.  T 
statute  of  9  and  10  Wm.  III.  c.  17.  regards  those  words  of 
much  import,  that  if  a  bill  contains  them,  the  holder  is  th 
entitled  to  recover  interest  and  damages  against  the  drai 
and  endorser ;  and  in  Cramlington  v.  Evans,  (1  Show.  4. 
Carth.  5.)  Lord  Holt  laid  great  stress  on  these  words.  "If  L  JjG 
drawer,"  he  says,  "  mention  for  value  received,  then  he  ,s 
chargeable  at  common  law  ;  but  if  no  such  mention  is  made> 
[  #  491  ]  then  you  must  *come  upon  the  custom  of  merchants  only."  I 
mention  these  authorities  only  to  show  that  these  words  me»n 
something ;  and  that,  in  certain  cases,  at  least,  the  law  hm**j| 
attached  the  meaning  of  real  actual  value  to  the  averment  of 
value  received,  and  that  in  those  cases,  it  has  been  consider^** 
as  equivalent  to  saying  for  money  received. 

The  law  from  the  beginning  has  been  very  indulgent  in  helping 
out  deeds,  on  the  ground  of  consideration.     If  no  consideration 
be  expressed,  one  may  be  averred  in  pleading,  or  proved  upon 
the  trial.    (Mildway's  case,  1  Co.  175.    Fisher  v    Smith,  Moore* 
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569.)     In  pleading  a  bargain  and   sale,  in  which  no  considera-  new- York 
tion  is  expressed,  it  was  held,  (in  Smith  v.  Lane,  Moore,  504.)  VJ^!2^. 
that  the  bargainee  need  not  aver  payment  of  money,  because  it      Jackson 
was.  implied.     This  was  afterwards  held  otherwise;  but  it  has    A      v- 
been  lately  held  by  the  Court  <aC.  B.  (2  II.  Black.  259.)  that    ALEXANDER 
this  averment  was  but  matter  of  form,  and  the  omission  of  it 
cured,  on  a  general  demurrer.     This  last  decision  seems   to 
have  almost  done  away  even  the  f.rm  of  the  old  rule,  for  it  can 
hardly  be  necessary  to  prove  upon  trial,  under  the  general  issue, 
a  fact  which  is  matter  of  form,  and  not  of  substance.     A  plain- 
tiff is  bound  to  prove  only  what  would  be  considered  as  ma- 
terial averments,  and  matters  which  go  to  the  substance  of  the 
action. 

But  I  place  my  opinion  on  the  ground  that  the  deed  contains 
a  sufficient  averment  of  a  consideration,  to  estop  the  grantor, 
and  to  give  the  deed  operation,  under  .the  statute  of  uses.  I 
am  not  apprized  of  any  case  which  is  an  authority  against  this 
conclusion.  In  Lansing  v.  MKilli'p,  (3  Caines,  286.)  two  of 
the  judges  intimated  that  value  received  did  not  supersede  the  • 
necessity  of  averring  and  proving  a  consideration  in  a  special 
agreement ;  but  another  of  the  judges  went  largely  into  the  sup- 
port of  a  contrary  opinion.  The  case,  however,  was  not  decided 
upon  that  ground,  but  upon  another,  viz.  that  where  the  plain- 
tiff alleges  two  good  considerations  in  his  declaration,  he  must 
prove  them  as  laid. 

#The  next  point  in  the  case  is,  whether  the  words,  "  make  f  *  495 
over  and  grant,"  be  sufficient  to  convey  Brown's  interest  in 
the  land.  The  word  grant  has  been  held  sufficienl  to  pass  lands 
by  way  of  use.  (2  Mod.  253.  T.  Raym.  48.)  Though  in  its 
original  meaning,  the  word  applied  only  to  a  conveyance  of 
incorporeal  hereditaments,  which  could  not  pass  by  livery  of 
seisin,  yet  in  conveyances  under  the  statute  of  uses,  it  is  suffi- 
cient, if  the  granting  words  are  competent  to  raise  a  use ;  for 
the  statute  then  performs  the  task  of  the  ancient  livery  of 
seisin. 

My  opinion  on  both  points,  accordingly,  is,  that  the  plain 
tiff  is  entitled  to  judgment. 

Yap  Ness,  J.,  and  Yates,  J.,  were  of  the  same  opinion. 

Judgment  for  the  plaintiff. 
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NEW-  YORK, 

Nov.  1808. 

Jackson 

seaman.  Jackson,  ex  den}.  Hornbeck  and  others,  against 

Seaman. 

The  commjs-  THIS  was  an  action  of  ejectment,  for  lot  No.  64,  in  the  town 
Jand-office  had  of  Aurelius,  in  the  county  of  Cayuga.  The  cause  was  tried 
a  right  to  grant  before  Mr.  Justice    Spencer,  at  the    Cayuga   circuit,   the  2d 

certain  lots  of     j   ,       ,  Q~Q  ■*  *    °  7 

laud     reserved   July,  loUo. 

8Jhlh/?A°^he  ^ne  plaintiff  produced  in  evidence,  letters  patent,  dated  the 

1789,  10'maice  ^d    September,  1805,  reciting  that  by  letters  patent  from  the 

jP  certain  de-  people  of  the  state  of  New- York,  dated  the  29th  April,  1791, 

in    mentioned,  1  ?000  acres  of  land  were  granted  to  Benjamin  Hornbeck  and 

where  appiica-  four  others,  as  tenants  in  common,  which  land  had  since  been 

pensation  °°fbr  found  to  be  included  in  land  ceded  by  the  state  of  New-  York 

7*  iQaTCY  t0  t'ie  commonwealth  °f  Massachusetts ;  and  that  by  the  report 

[     496  J  •  0f  the  attorney  general,  #made  the  6th  October,  1802,  each  of 

on  or  before  the  the  patentees  was  entitled  to  a  patent  for  200  acres,  in  sever- 

1798  uar?Mary'  alty>  in  restitution  of  an  undivided  part  of  the  said  1,000  acres 

reserved  °  and  of  land  before  granted  to  them  in  common  ;  and  that  Benjamin 

not     appropri-  Hornbeck  being  deceased,   they  therefore  granted    unto  the 

up    such    de-  lessors,  being  the  executors  and  l.egal  representatives  of  Bcnja- 

ficiencies before  m{n  Hornbeck,  deceased,  200  acres  of  land  to  be  laid  out  in  a 

hetd  imfo  e'bf  square,  as  nearly  as  might  be,  in  the  north-west  corner  of  lot 

unappropriated  No.  64,  in  the  township  of  Aurelius,  in  the  military  tract,  &c. 

oe  disposed  of  It  was  admitted  that  the  town  of  Aurelius,  in   which  the 

as  sucn,pursu-  premises  in  question  are  situated,  is  a  part  of  the  military  tract, 

of  the  legisia-  and  was  erected  into  a  town  prior  to  the  6th  of  April,  1796, 

ture.  A  person  anc[  that  the  premises  in  question  are  a  part  of  one  of  the  four 

such     a    lot,  lots  reserved  by  the  6th  section  of  the  act  of  the  legislature, 

against    whom  entitled,  "  An  act   to  appropriate  the  lands  set  apart  for  the 

an     action     01 

ejectment  was  use  of  the  line  of  this  state,  lately  serving  in  the  army  of  the 
br°ugJ^  byw  *  United  States,  and  for  other  purposes  therein  mentioned," 
Ceid  not  entitled  passed  the  8th  February,  1789,  to  satisfy  the  surplus  shares  of 
i->  any  compen-  non-commissioned  officers  not  corresponding  with  the  division 

sation     lor    bis 

improvements     of  600  acres,  and  to  compensate  such  persons  as  might  by 
on  the  land.       chance  have  drawn  any  lot  or  lots,  the  greater  part  of  whicn 
might  be  covered  with  water. 

On  the  part  of  the  defendant  it  was  contended,  that  by  the 
oci  of  the  legislature,  entitled,  "  An  act  supplementary  to  an 
act,  entitled,  An  act  authorizing  the  surveyor-general  to  ascer- 
tain the  eastern  boundary  line  of  the  lands  ceded  by  this  state 
to  the  commonwealth  of  Massachusetts,  and  for  other  purposes 
therein  mentioned, "  parsed  the  6th  April,  1796,  the  commis- 
sioners of  the  land-office  had  no  right  to  issue  the  letters  patent 
to  the  lessors  of  the  plaintiff,  for  the  premises  in  question 
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The  defendant's  counsel  offered  also  to  produce,  and  read  in  NEW- YORK, 
evidence,  an  act  of  the  legislature,  entitled,  "  An  act  for  the  ^^IjJS^ 
sale  of  the  unappropriated  lands,  and  for  other   purposes/'      Jackson 
passed  the  (ith  April,  1803;  and   to  prove  further  that  the  v- 

defendant  was  in  possession  of  the  premises,  prior  to  the  6th 
*  April,  1803,  and  had  made  improvements  thereon,  since  that       [  #497  ] 
time,  to  more  than  the  value  of  25  dollars ;  but  this  evidence 
was  objected  to,  and  overruled  by  the  judge. 

The  jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  on  a  case  containing  the  above  facts,  with 
liberty  for  the  defendant  to  enter  a  judgment  of  nonsuit,  in 
case  the  court  should  be  of  opinion  that  the  plaintiff  was  not 
entitled  to  recover. 

Kellogg,  for  the  plaintiff. 

Richardson,  for  the  defendant. 

Thompson,  J.,  delivered  the  opinion  of  the  court.  The 
lessors  of  the  plaintiff  claim  title  to  the  premises  in  question, 
under  a  patent  to  them,  bearing  date  the  3d  September,  1805, 
for  200  acres  of  land,  in  lot  No.  64,  in  the  town  of  Aurelius,  in 
the  military  tract.  It  was  admitted  on  the  trial,  that  the  prem- 
ises were  a  part  of  one  of  the  four  lots  reserved  by  the  6th  sec- 
tion of  the  act  of  the  legislature  of  this  state,  entitled,  "  An  act 
to  appropriate  the  lands  set  apart  to  the  use  of  the  troops  of 
the  line  of  this  state,  lately  serving  in  the  army  of  the  United 
States,  and  for  other  purposes  therein  mentioned,"  passed  the 
8th  February,  1789.  (Greenleaf's  ed.  v.  1.  p.  284.)  These  lots 
were  reserved  for  the  purpose  of  making  up  certain  deficiencies 
designated  in  the  act.  The  objection  taken  on  thf;  part  of 
the  defendant,  to  the  operation  of  the  patent,  is,  that  the  com- 
missioners of  the  land-office  were  not  authorized  by  law  to 
appropriate  this  land,  in  the  manner  they  have  done  by  this 
grant.  The  objection  does  not  appear  to  us  to  be  well  taken. 
By  the  act  of  the  24th  of  March,  1795,  (Greenleaf's  ed.  v.  3. 
p.  200.)  provision  is  made  for  restitution  to  persons  to  whom 
lands  had  been  granted,  which  fell  within  the  tract  previously 
ceded  by  this  state  to  the  commonwealth  of  Massachusetts. 
The  lessors  of  the  plaintiff  are  persons  of  this  description  ,  and 
other  lands,  in  lieu  thereof,  were  to  be  granted  to  them  out  of 
any  unappropriated  lands  within  this  state.  It  is  said,  how- 
ever, that  the  land  contained  in  this  patent  was  appropriated  to 
the  objects  mentioned  in  the  act  of  February,  1789.  By  this 
*act,  no  time  is  limited  within  which  the  deficiencies  should  be  [  *  4C* 
ascertained.  But  by  an  act  of  the  1 1th  April,  1799,  (Greenleafs 
ed.  v.  3.  p.  351.)  no  compensation  for  any  deficiency  was  to 
be  made,  unless  application  for  the  same  was  made  on  or 
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flEW-YORK.  before  the   1st  January,  1798.     All  these  reserved  lots,   no! 
Ncv.  i8os.      appropriated  to  make  up  such  deficiencies,  previous  to  that 
time,  would,  of  course,  become  unappropriated  lands.     And  by 
an  act  of  the  11th  April,  1804,  (27th  sess.  ch    3.)  these  re- 
served lots  are  expressly  declared  to  be  unappropriated  lands. 

Admitting  the  plaintiffs  right  to  the  land,  the  defendant 
claims  compensation  for  the  improvements,  under  the  8th 
section  of  the  act  of  the  11th  April,  1803.  (26th  sess.  ch.  106.) 
If  the  commissioners  of  the  land-office  had  a  right  to  issue  a 
patent  to  the  lessors  of  the  plaintiff,  in  the  manner  they  have 
done,  this  is  not  a  case  coming  within  the  act  under  which 
compensation  for  improvements  is  claimed.  This  provision 
applied  only  to  cases  where  the  sales  were  made  under  that 
act,  and  the  improvements  were  to  be  ascertained  and  paid  for, 
before  the  letters  patent  were  to  be  issued.  In  the  present  case, 
the  patent  was  not  issued  under  the  authority  of  the  act  of  the  6th 
April,  1803,  and,  of  course,  none  of  the  provisions  relative  to 
a  compensation  for  improvements,  are  applicable. 

The  court  are,  therefore,  of  opinion,  that  the  plaintiff  is 
entitled  to  judgment. 

Judgment  for  the  plaintiff 


[*499]      Jackson,  ex  dent.   Vandeuzen   and   others,    against 

Scissam. 

An  acknowi  THIS  was  an  action  of  ejectment,  for  land  in  Kinderhook, 
pereon"1  under  m  tne  countv  of  Columbia.  The  cause  was  tried  before  the 
whom' the  de-  chief  j us tice,   at   the    Columbia   circuit,  the    17th    December, 

fondant  in  eject-    «  qhA 

ment  claims  to    10V°-  ...  r  , 

hold  the  land,       The    plaintiff  proved,    that    in    the   year    1778,    Johannes 

mw  posseS  Huyck,  Lucas  Goes,  John  D.  Goes,  William  Klaw  and  Burger 

under  the  les-  Huyck,  being  freeholders  and  inhabitants  of  the  county  of 

dlmtiff^s  con-  Kinderhook,  took   possession   of  a  tract  of  land,  containing 

elusive 'against  about  400  acres,  comprising  the  premises  in  question,  by  cut- 

tenan^r.^x)1^  tmg  a  possession-fence,  and  lopping  bushes  round  the  tract: 

at  which  time  no  person  was  in  possession  of  the  premises, 

which  are  situated  within    the    Kinderhook  patent ;  that  two 

years  afterwards,  the  same  persons  renewed  their  possessions, 

and    that   they  cut   fire  wood   and   fencing  materials  on  the 

(a)  See  Jackson  v.  Harper,  5  Wend.  Rep.  246,  and  the  cases  there  cited.    Jack*** 
v.  Davis,  5  Cow.  Rep.  129. 

382 


OF  THE  STATE  OF  NEW-YORK  49ftf  > 

land,  but  none  of  them  lived  on  the  land,  or  cultivated  anj  NEW- York, 
part  of  it ;  that  the  greatest  part  of  the  land  was  held  and  sj^^^ 
cultivated  by  persons  in  opposition  to  the  claim  or  possession      Jackson 
above  stated.  e   v- 

Several  witnesses  testified,  that  the  proprietors  above  named 
had,  at  several  times,  particularly  in  1786  and  1790,  renewed 
the  possession-fence,  and  had  cut  wood  in  various  parts  of  the 
enclosed  tract ;  and  it  appeared  that  at  the  time  of  the  trial, 
the  lessors  of  the  plaintiff  had  various  actual  possessions  on 
the  tract,  amounting  to  171  acres. 

The  plaintiff  then  produced  in  evidence  the  last  will  and  tes- 
tament of  John  U.  Goes,  one  of  the  proprietors,  dated  the 
23d  January,  1789,  by  which  he  empowered  his  executors, 
therein  named,  to  sell  his  real  estate ;  a  deed  from  John  D. 
Goes  to  William  Pulen,  one  of  the  lessors  of  the  plaintiff, 
dated  the  4th  May,  179*2,  for  an  undivided  sixth  part  of  the 
tract  of  land  above-mentioned ;  a  deed  from  Johannes  Huyck, 
another  of  the  proprietors,  to  Jacob  Vandeuzen,  another  of 
the  lessors  of  the  plaintiff,  for  an  Undivided  sixth  part  of  the  [  *  500  ] 
same  tract ;  the  last  will  and  testament  of  Lucas  Goes,  dated 
the  25th  August,  1803,  devising  all  his  real  estate  to  his  exec- 
utors therein  named,  two  other  lessors  of  the  plaintiff;  a  deed 
from  Peter  Van  Beuren,  dated  7th  September,  1804,  to  Wil- 
liam Pulen,  one  of  t!ie  lessors  of  the  plaintiff,  for  an  undivided 
sixth  part  of  the  said  tract ;  a  deed  of  surrender  from  Samuel 
Van  Huyck,  to  the  lessors  of  the  plaintiff,  of  16  acres  of  land, 
part  of  the  said  tract,  dated  23d  November,  1805. 

It  was  admitted  that  Wi'liam  Klaw  died  in  1806;  and  his 
heirs  are  also  lessors  of  the  plaintiff. 

The  plaintiff  also  produced  the  Kinderhook,  or  general 
patent,  as  it  is  called,  dated  in  1686,  and  offered  to  prove,  that 
no  partition  of  the  patent  had  ever  been  made,  and  that  the 
freeholders  and  inhabitants  of  the  town,  universally,  held  their 
lands  pursuant  to  possessions  originally  taken,  in  the  same 
manner  as  the  possession  under  which  the  lessors  of  the  plain- 
tiff claim  ;  but  this  evidence  was  overruled  by  the  judge. 

It  was  proved  that  one  Samuel  Smith  occupied  the  premises 
in  question,  and  that  the  defendant  came  into  possession 
under  nton ;  that  while  Smith  was  in  possession,  he  said  theit 
he  held  under  Lucas  Goes  and  Andries  Klaw,  a  son  of  Wil- 
liam Klaw ;  that  in  1790,  or  1791,  when  Smith  first  entered 
on  the  premises,  he  was  warned  off,  when  Smith  said,  that 
he  settled  under  William  Klaw,  one  of  the  proprietors. 

It  was  also  proved,  that  both  Smith  and  William  Klaw,  when 
Smith  first  settled  on  the  premises,  declared  that  Smith  was  to 
have  the  premises  for  six  years,  and  to  pay  twelve  pounds,  and 
to   be  compensated  for  his  improvements  at  the  enc   of  the 
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NEW-YORK,  term.     Several  witnesses  also  testified  to  similar  declarations 

^^^  of  Smith. 
Jackson  The  defendant  produced  a  deed  from  Samuel  Smith,  to  hitran, 

dated  the  29th  April,  H99,  for  the  consideration  of  300/.  wi  ill 
full  covenants.  Smith,  having  been  released  by  the  defend- 
ant, was  admitted  as  a  witness,  and  testified,  that  he  nev  ^r 

[*501  ]       settled  under  Klaw,  nor  had  any  leave  from  *him,  nor  h^axl 
ever  said  that  he  had  settled  under  him ;  that  he  cleared  tA~~ie 
land  himself,  except  a  small  part  previously  cleared  by 
Peter  H.    Gardinier ;  and  that  he  had   known   the  premis 
about  16  years ;  he  also  proved  a  deed  from  Gardinier  to  hii 
dated  in  August,  1790;  that  he  built  a  shop  on  the  premises  s, 
and  had  lived  quietly  thereon  for  8  years,  without  any  dema] 
of  rent  being  made.     Gardinier  also  testified,  that  he  on  m 
lived  near  the  premises,  and  gave  the  deed  to  Smith ;  th*> 
William  Klaw  was  his  next  neighbor,  and  never  complain* 
of  the  sale,  and  knew  that  he  had  cleared  a  part  of  the  pre«rm- 
ises  before  he  sold  them  to  Smith. 

Another  witness  testified  that,  six  years  ago,  William  Kl§ 
told  him  that  Smith  erred  in  selling  the  land,  for  it  belonj 
to  Peter  H.  Gardinier. 

The   chief  justice  charged  the  jury,  that   the   Kinderh<^  o~k 
patent  h«d  no  relation  to  the  cause :  that  it  gave  no  right         to 
the  lessors  of  the  plaintiff  to  take  possession,  nor  did  thmoy 
derive  any  right  from  the  possession-fence,  as  it^vas  called,        or 
the  renewal  of  it ;  that  the  proof  of  the  tenancy  of  Smith  v^^as 
not  sufficient,  admitting  even  that   he  made  the  declaratm  on 
stated  by  the  witnesses ;  that  there  must  be  either  a  lease,  o*r  a 
■payment  of  rent,  to  constitute  a  tenancy.     The  jury,  under  -the 
direction  of  the  judge,  found  a  verdict  for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  n  ^^ 
trial,  on  the  ground  of  the  misdirection  of  the  judge. 

Van  Beuren  and  E.  Williams,  for  the  plaintiff.     1 .  Eviden*  cf 
of  possession  must  be  according  to  the  subject  matter.     E^1"" 
dence  of  the  possession  of  a  house  will  be  stronger  and  mc7re 
decisive,  than  that  of  a  piece  of  woodland.     The  enclosi  **f£ 
of  land,  followed  by  repeated  acts  of  ownership,  ought,  acco^**~ 
ins  to  the  circumstances  of  the  case,  to  be  sufficient  evident &e 
of  a  possessory  title.     If  the  acts  of  possession  are  such  as    t° 
afford  public  and  notorious  evidence  of  ownership,  it  is  all  th#* 
can  reasonably  be  required. 
[  *  502  ]  *The  case  of  Jackson,  ex  dem.  Hardcnbergh  and  others,  *• 

Schoonmaker  (2  Johns.  Rep.  230.)  may,  perhaps,  be  cited  t<* 
the  contrary;  but  that  case  was  different  from  the  present- 
There,  the  defendant  offered  to  establish  an  adverse  possession, 
taken  with  a  view  to  defeat  a  title ;  and  the  court,  in  favor  of 
right,  very  properlv  required  the  highest  evidence  of  possession 
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Here  was  evidence  of  a  previous  possession,  and,  under  the  NEW- York 
Kind*  rhoolc  patent,  such  possession  would  be  /awful.     It  was     N^- ,808 
not  necessary  to  show  a  possession  for  20  years.     (2  Johns.      Jackson 
Rep.  22.     3  Burr.  1563.)  0    v- 

The  question,  in  this  case,  as  to  what  will  be  sufficient  evi- 
dence of  a  possession  to  enable  the  plaintiff  to  recover,  is 
important  to  the  whole  town  of  Kinderhook,  which  has  been 
possessed  under  the  general  patent.  The  evidence  produced 
showed,  that  the  manner  in  which  the  lessors  of  the  plaintiff 
took  possession,  had  been  invariably  practised  by  the  inhab- 
itants, and  it  is  fairly  to  be  presumed,  that  this  mode  of  desig- 
ns ting  the  property  of  the  different  possessors,  was  sanctioned 
by  the  town  meeting.  The  fence  which  enclosed  the  tract 
was,  emphatically,  a  possession-fence ;  it  is  not  evidence  of  a 
mere  right  of  possession,  but  of  an  actual  possession  ;  and  when 
accompanied  by  the  repeated  acts  of  cutting  wood,  affords  the 
only  evidence  of  the  possession  of  woodland,  of  which  the  sub- 
je<  t  matter  is  susceptible.  But  it  also  appears  that  the  lessors 
of  the  plaintiff  actually  cultivated  170  acres  of  the  tract.  All 
tk  ese  acts  established  a  reputation  that  the  proprietors  were 
tLe  real  possessors  of  the  land  ;  and  ought  to  prevail  against  a 
mere  intruder,  without  any  title. 

2.  The  defendant  claims  under  Smith,  and  must,  therefore, 
l»e  bound  by  his  acts  and  declarations.  Six  witnesses  testified, 
that  Smith  confessed  that  he  had  entered  under  one  of  the 
lessors  of  the  plaintiff.  Having  admitted  his  tenancy,  he  is 
estopped  from  setting  up  any  adverse  or  outstanding  title  in 
another.  (1  Caines,  144.  See  Jackson,  ex  dem.  Dobbin,  ante, 
p.  223.)  The  evidence  of  this  acknowledgment  of  title  was 
conclusive  against  the  defendant. 

Van  Vechten  and  Foot,  contra.  When  a  plaintiff  in  eject- 
ment sets  up  a  possessory  title,  he  must  show  it  to  be  *such  a  [  *  503  ] 
title  as  the  law  will  recognize.  Title  implies  right,  and  a  per- 
son who  claims  by  a  possessory  title,  must  show  a  right  of 
possession.  A  defendant  in  ejectment,  who  claims  to  hold  by 
such  a  title,  must  prove  an  adverse  possession  of  20  years,  to 
bar  the  plaintiff's  right  of  entry ;  such  a  possession  being  evi- 
dence of  a  legal  title  or  fee.  (Cowp.  597.  Runnington, 
14.  17.) 

If  proof  of  20  years'  adverse  possession  is  necessary  to  pro- 
tect the  defendant  in  his  possession,  then,  e  converso,  such  a 
possession  is  requisite  to  enable  a  plaintiff  to  recover  on  a 
possessory  title ;  for  it  would  be  absurd  to  allow  a  plaintiff  to 
recover  possession,  on  less  evidence  than  would  be  sufficient 
to  enable  a  defendant  to  retain  it.  Possession  affords  only  a 
legal  presumption  of  right,  and  the  law  has  fixed  a  period, 
when  it  shall  be  considered  as  a  fee  or  title.     There  is  a  naked 
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new-youk,  possession,  sine  aliquo  vestimento,  as  Bracton  expresses  it,  un- 

Nov.  1308.       r  •     ,       ...    *         a.a1  ,'•  r  ,.,,  -d1  u 

s^^^^^^y  accompanied  with  any  title  or  cktim  of  title.  By  such  a  pos- 
Jackson  session,  no  right  is  acquired,  on  which  the  party  can  maintain 
Scissam  an  acti°n  °f  ejectment.  (2  Term  Rep.  749.  J  East,  246.) 
The  felling  or  lopping  of  trees  was  an  arbitrary  act,  not  done 
with  reference  to  any  right  or  title.  Had  the  lessors  of  the 
plaintiff  marked  the  trees  round  the  land,  it  would  have  been 
equal  evidence  of  a  possession.  Cutting  wood  is  an  equivocal 
act,  and  may  be  done  by  a  trespasser,  as  well  as  by  the  owner. 
The  case  of  Jackson,  ex  dem.  Hardenbergh,  v.  Schoonmaker, 
(2  Johns.  Rep.  230.)  is  strong  and  decisive  on  this  point. 

2.  A  mere  permission  to  another  to  go  on  the  land,  without 
any  agreement  as  to  rent,  will  not  amount  to  a  tenancy.  To 
jconstitute  the  relation  of  landlord  and  tenant,  there  must  be  a 
contract  or  agreement,  as  to  the  terms  on  which  the  land  is  to  be 
held.  It  is  true,  one  witness  has  said,  that  Klaw  was  to  have 
twelve  pounds  a  year,  and  pay  for  the  improvements;  but 
there  was  no  evidence  that  any  rent  was  ever  demanded  or  paid 
Had  there  been  any  such  agreement  to  pay  rent,  there  would, 
no  doubt,  have  been  some  proof  of  a  demand  of  rent,  during 
near  fifteen  years. 

|  *  504  ]  #3,  The  evidence  as  to  the  Kinderhook  patent  was  properly 

rejected,  as  it  merely  concerned  the  rights  and  acts  of  third 
persons,  and  could  not  establish  any  right  of  the  lessors  of  th* 
plaintiff  against  the  defendant. 

Thompson,  J.,  delivered  the  opinion  of  the  court.  The 
confessions  and  acknowledgments  of  Samuel  Smith,  from  whom 
the  defendant  derives  his  title,  appear  to  be  conclusive  in  this 
case,  according  to  the  principles  repeatedly  recognized  in  this 
court.  From  the  testimony  of  one  witness,  it  appears  that 
Smith,  while  he  was  in  possession  of  the  premises,  told  him 
that  he  settled  there  under  Lucas  Goes  and  Andries  Klaw,  son 
of  William  Klaw.  Another  witness  testified,  that  thirteen  or 
fourteen  years  ago,  when  Smith  first  settled  there,  he  was 
warned  off  by  Peter  M.  Van  Beuren,  one  of  the  proprietors, 
upon  which  Smith  told  him,  that  he  settled  there  under 
William  Klaw,  another  of  the  proprietors.  To  another  witness 
he  acknowledged,  that  he  settled  on  the  premises  under 
William  Klaiv ;  that  he  was  to  have  the  same  for  six  years,  for 
twelve  pounds ;  and  that  Klaw  was  to  pay  him  for  the  improve- 
ments at  the  end  of  the  term.  Similar  declarations  were  made 
to  a  number  of  other  witnesses.  Here  appears,  then,  to  be  a 
full  and  ample  recognition  of  the  title  under  which  the  lessors 
of  the  plaintiff  claim. 

In  the  case  of  Jackson,  ex  dem.  Low,  v.  Reynolds,  (3  Caines, 
444.)  the  proof  was,  that  the  defendant  had  confessed  that  he 
had  entered  without  title,  and  that  he  had  agreed  to  purchase 
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from  the  lessors  of  the  plaintiff  the  premises  in  question,  as  NEW- YORK, 
soon  as  the  Onondaga  commissioners  should  award  the  lot  in  v^Il^w/ 
which  they  were  contained,  to  Low.     Upon  which,  the  court      Jackson 
said,  that  the  defendant  had,  by  his  admissions,  recognized  Low  v- 

as  his  landlord,  and  could  not,  therefore,  be  allowed  to  dispute 
his  title. 

In  the  case  of  Jackson,  ex  dem.  Sagoharie  and  others,  v. 
Dobbin,  (ante,  223.)  the  court  decided  the  very  point  now  in 
question.  It  is  there  ruled,  that  an  acknowledgment  #by  the  [  *  505  ] 
defendant,  that  he  went  into  possession  under  one  of  the 
lessors  of  the  plain tifY,  was  sufficient  to  enable  the  plaintiff  to 
recover.  The  same  principle  was  fully  recognized  in  the  case 
of  Davies  v.  Pierce,  (2  Term  Rep.  53.)  It  was  there  con- 
sidered not  as  a  new  rule,  but  one  long  since  settled. 

In  the  case  now  before  us,  Smith  was  examined  as  a  witness, 
and  denied  ever  having  made  the  acknowledgments  imputed  to 
him.  Whether  he  or  the  other  witnesses  were  most  worthy  of 
credit,  was  a  question  for  the  decision  of  the  jury,  and  had  they 
passed  upon  it,  the  verdict,  perhaps,  ought  not  to  be  disturbed. 
But  the  jury  were  expressly  told,  that  the  proof  of  Smith's  ten- 
ancy was  insufficient  to  entitle  the  plaintiff  to  recover.  This 
broad  direction  was  made  on  the  ground,  that  Smith's  acknowl- 
edgments, admitting  them  to  have  been  made  as  testified  on 
the  part  of  the  plaintiff,  were  not  sufficient  to  entitle  the  plain- 
tiff to  a  verdict. 

In  this  respect,  the  jury  was  misdirected,  and  the  verdict 
must  be  set  aside.     The  costs  are  to  abide  the  event  of  the  suit. 

Van  Ness,  J.,  having  formerly  been  concerned  as  counsel  in 
the  cause,  declined  giving  any  opinion. 

New  trial  granted. 
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NEW- YORK, 

Nov.  1808.    « 


*Howes  against  Barker. 

articles  ^>7  b^  THIS  was  an  action  of  assumpsit.  The  declaration  contained 
greement,  cov-  three  counts.  1 .  For  money  had  and  received  to  the  use  of  the 
and"cmive  S to  p'a'nt'ff-  2.  For  money  paid  out  and  expended.  3.  For  money 
H.  a  tract  of  lent  and  advanced.     The   defendant  pleaded    non  assumpsit. 

S"reaud9acCed  ^e  cause  was  t"ec'  u$f°re  Mr.  Justice  Thompson,  at  the 
was  according-  Dutchess  circuit,  in  September,  1807. 

lie^^rdias^  ^ne  p'am^^s  counsel,  on  opening  the  cause  to  the  jury, 
money  paid  ac-  stated,  that  the  plaintiff  and  defendant,  on  the  20th  August, 
quantify10  ^  1^98,  executed  articles  of  agreement,  under  their  hands  and 
acres  expressed  seals,  by  which  the  defendant  agreed  to  sell  and  convey  to  the 

was'heid^tnat  Pontiff*  f°r  tne  sum  °f  mwe  pounds  per  acre,  a  certain  parcel 
no  parol'  evi-  of  land,  mentioned  in  the  agreement,  and  covenanted  to  exe- 
miSe^Mo  cute  a  S°°^  warranty  deed  for  the  same,  on  or  before  the  1st 
show  that  there  day  of  April  following,  on  the  plaintiffs  paying  him  for  the 
in^the  "uant^6  'an(^5 at  tne  terms  agreed  upon  ;  that  the  defendant,  afterwards, 
mentioned  in  on  the  1st  April,  1799,  executed  a  deed  to  the  plaintiff,  in  the 
!k!,  dfed  '  ?nd  usual  form,  and  with  the  usual  covenants,  in  which  the  prem 

that  au    action   .  '  .    .     7  r     m 

for  money  had  ises  conveyed  were  described  as  containing  275  acres,  exclusivt 

toaco^erback  °^  anv  aH°wance  f°r  highways,  and  the  plaintiff  paid  to  the  de 
the  money  paid  fendant  6,187  dollars  and  50  cents,  being  the  price  of  275  acres 

oT  ^acres"1  ai-  at  ^"  Per  acre  »  ^at  tne  pi"emises  mentioned  in  the  agreement, 

icgcd    to    be  and  described  and  conveyed  in  the  deed,  on  actual  mensura- 

notfic,eroaintain^  ^on'  afterwards,  were  found  to  contain  only  263  acres,  there 

able  being  a  deficiency  of  1 2  acres  ;  by  means  of  which  deficiency  in 

the  supposed  quantity  of  the  land,  the  defendant  had   paid  hv 

mistake,  270  dollars  over  and  above  the  value  of  the  land,  at 

the  rate  agreed  to  be  paid  for  the  same;  to  recover  which  sum, 

with   the  interest  thereon,  the  present  action    was  brought. 

Upon  this  statement  of  the  case,  the  defendant  moved  for  a 

[  #  507  ]       nonsuit,  on  the  ground  that  the  action  was  *not  maintainable, 

and  the  judge  was  of  opinion,  on  the  facts  disclosed,  that  no 

action  could  be  sustained. 

The  plaintiff  then  offered  to  prove,  that  at  the  time  the  deed 
was  executed,  the  defendant  agreed  with  the  plaintiff,  that  the 
quantity  of  acres  conveyed,  should  be  the  subject  of  future  in- 
quiry, and  that  the  sum  paid  should  be  rectified  by  the  actual 
quantity  of  land  ;  but  this  evidence  was  overruled  by  the  judge. 
The  plaintiff  then  offered  to  prove  that  the  defendant,  after 
the  execution  of  the  deed,  had  acknowledged  the  mistake,  and 
had  promised  to  refund  the  money,  so  received  by  mistake,  and 
for  that  purpose,  produced  a  letter  written  by  the  defendant  to 

(a)   WinehtU  v.  Latham,  6  Cow.  Rep  690. 
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tht  plaintiff,  which  was  admitted  and  read,  in  which  he  says,  new-york 
"  I  will  come  down  next  week,  and  early  enough  in  the  day  to  vJ^I^!!i?\ 
send  for  Mr.  Baldwin.     All  1  want  is  to  be  convinced  of  the       Howes 
quantity  of  land,  and  Baldwin  says  he  can  do  it."     The  judge  v- 

being  of  opinion  that  neither  the  facts  stated,  nor  the  evidence 
produced,  were  sufficient  to  support  the  action,  ordered  the 
plaintiff  to  be  called,  and  a  nonsuit  was  accordingly  entered. 
A  motion  was  afterwards  made  to  set  aside  the  nonsuit. 

J.  Talhnadge,  for  the  plaintiff.     The  plaintiff  does  not  com- 
plain of  any  breach  of  the  agreement  between  him  and  the  de- 
fendant, but  admits  that  the  deed  was  a  complete  fulfilment  of 
that  agreement.     The  present  action  is  not  brought  to  impeach 
or  destroy  the  written   agreement,  or  the  subsequent  deed. 
The  plaintiff  alleges  that  the  defendant  has  received  money, 
which  he  ought  not  in  justice  to  retain,  and  the  agreement  is 
produced  as  evidence  of  that  fact.     If  the  plaintiff,  on  the 
ground  of  fraud  or  mistake,  could  find  relief  in  a  court  of  equity, 
there  is  no  good  reason  why  he  should  not  obtain  the  same 
justice  in  a  court  of  law,  in  this  form  of  action.     Fraud,  or  mis- 
take, is  as  much  a  ground  of  relief  in  the  one  court,  as  in  the 
other.     Suppose  a  bond  had  been  given  for  a  prior  debt,  and  it 
should  be  shown,  that  there  had  been  an  #error  in  the  calcula-       [  * 
tion  of  the  sum  expressed  in  the  bond,  would  not  a  court  of 
law  correct  the  mistake  ?     (Sugden's  Law  of  Vendors,  1 19.  201. 
2  Equity  Cases,  Ab.  688.) 

Emott,  contra.     Parol  evidence  of  conversations   between 
parties,   prior  to  a  written   agreement,  are  never  admitted. 
Where  there  is  a  solemn  deed  or  agreement  in  writing,  no  parol 
Agreement  can  be  set  up,  to  alter  or  vary,  in  any  manner,  the 
Written  contract.     (2  Wm.  Black.  1239.     1  Johns.  Rep.  414.) 
Admitting  that  there  was  a  special  agreement  about  the  quan- 
tity of  the  land,  to  be  estimated  afterwards,  it  ought  to  have 
been  declared  on,  that  the  defendant  might  come  prepared  to 
meet  the  plaintiffs  demand.     It  would  be  improper  to  admit 
the  evidence  of  such  an  agreement,  under  a  general  money 
count.     The  authorities  cited  show  that  a  mistake  of  the  kind 
alleged  can  never  be  rectified  in  a  court  of  law,  which  has  not 
power  to  afford  adequate  relief.     The  plaintiff  is  estopped  in  a 
court  of  law,  to  aver  a  mistake,  in  his  own  solemn  deed.     If  he 
cannot  allege  a  mistake  in  the  deed,  he  cannot  recover  in  a 
form  of  action  grounded  on  such  mistake.     If  there  had  been 
a  fraud  on  the  part  of  the  defendant,  and  it  could  be  fairly 
brought  before  the  court,  the  •  plaintiff  might,  perhaps,  find  re- 
lief at  law  ;  but  not  in  the  present  form  of  action.     He  must 
bring  a  special  action  on   the  case,  stating  the  fraud,  which 
must  be  fully  proved.     But  the  plaintiff  does  not  pretend  that 
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NEW  iork,  there  was   any  fraud,  but  grounds  his  claim   wholly  on  the 
J^j!^  mistake. 

Howes 

v-  Thompson,  J.     Could  the  plaintiff's  action  in  this  case  V*e 

sustained  at  law,  without  infringing  upon  what  I  consider  w^\\ 
settled  principles,  I  should  think  the  nonsuit  ought  to  be  &e 
aside  ;  for  if  the  facts  offered  to  be  proved  were  true,  there  h*aa 
been  a  mistake  made  in  the  deed,  which  ought  to  be  rectified. 
But  relief,  in  my  opinion,  is  not  to  be  had  in  a  court  of  le^y. 
There  is  no  pretence  of  any  fraud  having  been  practised  upon 
the  plaintiff.     The  most  that  can  be  alleged  is,  that  there  has 
been  a  mistake  with  respect  to  the  insertion  of  the  considera- 
tion-money in  the  deed.     The  contract  between  the  parties, 
according  to  the  articles  of  agreement,  was  executory,  and  hav- 
[  *  509  ]       ing  been  *executed,  and  consummated,  by  the  deed  subsequent 
ly  given,  the  agreement  became  null  and  of  no  further  effect 
If  it  remained  in  force,  the  action,  if  at  all  sustainable,  should 
have  been  upon  the  covenant.     This  is  not  like  the  case  of 
Weaver  v.  B  entity  y  (I    Caines,  48.)     The    court    there  sus 
tained  the  action  for  money  had  and  received,  on  the  ground 
that  the  defendant  having  altogether  failed  to  perform  the  con- 
tract, on  his  part,  the  plaintiff  had  his  election,  either  to  pro- 
ceed on  his  covenant  for  damages,  or  to  disaffirm  the  contract, 
and  to  bring  his  action  to  recover  back  the  money  he  had  paid 
The  present  case,  however,  is  not  one  where  the  plaintiff  claims 
the  right  of  disaffirming  the  contract,  but  has  consummated  it 
by  the  acceptance  of  a  deed.     The  deed  cannot  be  considered 
as  an  execution  of  the  contract  in  part  only.     If  an  executnn 
at  all,  it  must  be  of  the  whole  contract,  and  the  articles  <f 
agreement  are  a  nullity      If  so,  the  testimony  offered  in  sup 
port  of  the  plaintiff's  action,  to  show  that  the  consideration  ex- 
pressed in  the  deed  was  more  than  ought  to  have   been  paid, 
could  be  viewed  in  no  other  light,  than  as  parol  evidence,  re- 
pugnant to  the  written  contract.     That  such  testimony  is  not 
admissible,  has  been  repeatedly  ruled  in  this  court.     (2  Caines, 
H51.     1   Johns.  Re}).  418.)     The  language  of  the   court,  in 
those  cases,  was,  that  it  cannot  be  a  safe  or  salutary  rule,  to 
allow  a  contract  to  rest  partly  in  writing,  and  partly  in  parol. 
Whenever  it  is  reduced  to  writing,  that  is  to  be  considered  the 
evidence  of  the  agreement,  and  every  thing  resting  in  parol 
becomes  thereby  extinguished.     I  cannot  perceive  why   any 
parol  agreement,  varying  the  consideration-money  expressed  in 
the  deed,  does  not  fall  within  this  rule,  as  much  as  if  it  related 
to  any  other  part  of  the  contract.     There  is,  however,  an  ex- 
press adjudication  of  this  court  on  that  point,  in  the  case  of 
Schemcrhorn  v.    Vanderheyden,    (I   Johns.    Bcp.    140.)     The 
court  there  say,  "  The  consideration  for  the  assignment  is  e* 
390 
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pressly  stated  in  the  deed  of  assignment  itself,  and  the  parties  NEW -YORK, 

are  thereby  precluded  from  setting  up  any  greater  or  different  ^^Iljf^lx 

consideration.     To  allow  #of  parol  evidence  for  that  purpose,       Howes 

would  be  to  extend,  or  substantially  vary,  the  language  of  a      B   v- 

written  coptract.     Though  the  promise  in  question  may  have       .  *  519  1 

been  made  previously  to  the  assignment,  yet  after  the  execu-       L 

tion  of  the  instrument,  we  must  presume,  that  the  father  and 

son  altered  the  consideration  mentioned  at  first,  and  finally 

acted  upon  that  which  is  set  forth  in  the  assignment."     So  in 

the  case  before  us,  we  must  presume,  after  the  execution  of  the 

deed,  that  the  consideration  therein  mentioned,  was  the  one 

finally  agreed  on  between  the  parties.     The  testimony  offered, 

to  show  an  agreement,  at  the  time  the  deed  was  executed,  to 

have  the  land  surveyed,  and  the  price  regulated  by  that  survey, 

was  properly  rejected,  as  coming  within  the  principle  adopted 

b)  this  court  in  the  case  of  Mumford  v.  M  'Pherson,  (1  Johns. 

Rep.  414.     See  also  Bradley  v.  Blodget,  Kirby's  Rep.  22.) 

The  plaintiff  was  permitted  on  the  trial  to  adduce  testimony  to 

show  that  the  defendant  had,  after  the  execution  of  the  deed, 

acknowledged  the  mistake,  and  promised  to  refund  the  money, 

but  he  altogether  failed  in  establishing  such  a  promise. 

Whatever  view,  therefore,  is  taken  of  the  case,  I  think  the 
nonsuit  ought  to  stand  ;  and  that  the  present  motion  must  be 
denied. 

Spencer,  J.,  was  of  the  same  opinion. 

Kent,  Ch.  J.  I  am  of  the  same  opinion.  I  confess  that  I 
have  struggled  hard,  and  with  the  strongest  inclination,  to  see 
"f  the  action  for  money  had  and  received  would  not  help  the 
plaintiff  in  this  case ;  but  I  cannot  surmount  the  impediment 
«>f  the  deed,  which  the  plaintiff  has  accepted  from  the  defendant, 
ftnd  which  contains  a  specific  consideration  in  money,  and 
e  quantity  of  acres  conveyed,  with  the  usual  covenant  of 
isin.  Sitting  in  a  court  of  law,  I  think  I  am  bound  to  look 
that  deed,  as  the  highest  evidence  of  the  final  agreement  of 
e  parties,  both  as  to  the  quantity  of  the  land  to  be  conveyed, 
nd  the  price  to  be  given  for  it.  If  there  be  a  mistake  in  the 
eed,  the  plaintiff  must  resort  to  a  court  of  equity,  which  has 
ad  a  long  established  jurisdiction  in  all  such  *cases;  and  [*511  ] 
here  even  parol  evidence  is  held  to  be  admissible  to  correct  the 
istake.  (1  Vesey,  317.  3  Bro.  C  C  454.  5  Vesey,  jun. 
95,  596.  6  Vesey,  jun.  333,  334.)  The  motion  to  set  aside 
lie  nonsuit  must  be  denied. 

Van  Ness,  J.,  having  formerly  been  concerned  as  counsel  in 
ie  cause,  gave  no  opinion. 
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NEW.  york,       Yates,  J.,  not  having  heard  the  argument  in  the  cause.  ga.w 

Nov.  1808.       __    _    •„•    n  w 

k^^-**^*^;  no  opinion. 

The  People  Judgment  of  nonsuit— 

V. 

Petti  t 


The  People  against  Pettit 

«Vhere  aa  in-       THIS  cause  came  before  the  court,  on  the  return  to  a  •m*t>rtt 
dictineni  stated  0  f  crror  to  the  General  Sessions  of  the  county  of  RcnsseFtaer. 

inai  we  prison-     «i         ...  ..  i        i    /•       « 

cr.  with  force  The  indictment  returned  against  the  defendant  stated,  that     the 
wiidwiur,knWel°  defendant,  at,  &c,  with  force  of  arms,  to  wit,  with  kni^ves. 
,  hatchets,   &c.)  hatchets,  and  tomahawks,  in  and  upon  Elijah  Guppin,  of,  cfec, 

SwiT^^wUh  *n  the  Peace  °f  the  people,  then  and  there  being,  did  make  an 
intent  to  com-  assault,  and  with  intent  to  commit  murder  upon  the  said  Elijah, 
upon  hinTand  ^  *hen  an(*  there  cut>  beat,  strike,  wound,  and  evil  treat  him, 
did   then'  and  the  said   Elijah,  and  other  wrongs   to   the  said   Elijah,  then 
l^r'ikeCUwwn6   anc*  there  did,  to  the  damage  of  the  said  Elijah,  and  against 
and  ill-treat  the  the  peace,  &c.     To  this  indictment  the  defendant  pleaded  not 
bisd  Edama^e°  gu*'ty,  and  was,  in  October,  1807,  convicted  and  sentenced  to 
&c.,and  against  three  years'  imprisonment  in  the  state-prison. 
UwaTheid^to      ^he  error  assigned  was,  that  the  indictment  was  bad,  in  not 
i>e  sufficient,  it  setting  forth,  that  the  act  was  done  feloniously,  wilfully,  anJ 
•8taten°wfh  the  °^  mahce  aforethought,  and  in  not  accurately  describing  tho 
usual  precision,  instruments,  &c,  or,  in  other  words,  that  it  had  not  the  pre 
sary^to8  constl"  c*s*on  requisite  in  an  indictment  for  murder,  and  was  nothing 
tuie  an  assault  more  than  an  indictment  for  an  assault  and  battery. 

and       battery, 

[     512]  *Per    Curiam.     The   intent  to  commit   murder  was  here 

tent  with  which  charged  in  the  words  of  the  statute,  and  we  think  that  was 
it  was  made,  sufficient.  The  indictment  is  for  an  assault  and  battery,  and 
the  quo  animo  was  to  be  collected  from  the  circumstances.  B 
was  enough  to  state,  with  the  usual  precision,  the  facts  requi- 
site to  constitute  an  assault  and  battery,  and  to  aver  the  intent 
with  which  it  was  made.  This  intent  might  have  been  inferred 
and  proved,  from  the  declarations  of  the  defendants  previous  to 
the  assault.  The  indictment  required  no  other  facts  than  were 
necessary  to  establish  an  assault  and  battery.  The  crime 
charged  was,  after  all,  but  a  misdemeanor.  It  was  not  a  felony, 
though  the  intent  was  to  commit  one. 

We  are,  therefore,  of  opinion,  that  the  judgment  be  affirmed 

Judgment  affirmed. 
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Jackson,  ex  dem.  Heet  and  Gourley,  against  Bush. 


new- YORK, 

Nov.  1808. 

Jackson 

v. 

Bush. 


THIS  was  an  action  of  ejectment,  for  part  of  lot  No.  34,  in  i^/3^ 
the  town  of  Aurelius,  in  the  county  of  Cayuga.  The  cause  land,  i»  the  mili- 
was  tried  before  Mr.  Justice  Spencer  at  the  Cayuga  circuit,  in  ^7  coio^of  "a 

Jll'y,   1808.  bona  jde   pur- 

Upon  the  trial,  the  plaintiff  gave  in  evidence,  a  patent  for  p^io  the  5th 
the  lot,  to  one  Christian  Blue :  an  act  of  the  legislature,  passed  April,  1803, 
the  7th  April,  L806,  for  the  relief  of  Heet,  one  of  the  lessors  J^11*  |£J£! 
of  the  plaintiff ;  and  a  patent  for  the  premises,  to  Heet,  from  sion,  until  he  is 
the  commissioners  of  the  land-office,  in  pursuance  of  the  said  dements  ac- 
act.  He  also  proved,  that  Blue  died  before  the  27th  March,  cording  to' the 
1783,  to  wit,  in  the  year  1781,  without  issue.  ^Ap^im. 

The  defendant  gave   in  evidence,  a  deed   from   one  John  {Laws of  N.  Y. 
Hegeman  to  Austin  and  Tyler,  dated  the  14th  December,  1794,  gect3,2  vP*  m 
for  450  acres  of  the  lot,  including  the  premises,  *and  a  deed       r  *  513  1 
from  Tyler  to  the  defendant,  dated    15th  April,  1803,  for  120 
icres,  being  the  premises  in  question.     The  defendant  was  in 
possession  prior  to  the  5th  April,  1803,  had  paid  a  considerable 
part  of  the  consideration-money,  and  had  made  large  improve- 
ments prior  to  the  5th  April,  1803.     Thejury  gave  a  verdict  for 
the  plaintiff,  and  also  found  the  fact,  that  the  defendant  had 
settled  under  color  of  a  bona  fide  purchase,  made  prior  to  the 
5th  April,  1803.     A  question  was  reserved,  whether  the  plain- 
tiff should  be  permitted  to  sue  out  execution,  until  he  had  paid 
for  the  improvements,  deducting  a  reasonable  compensation  for 
the  use  and  occupation  of  the  land. 

Henry,  for  the  plaintiff. 

Richardson,  for  the  defendant. 

Per  Curiam.  The  defendant  is  entitled  to  compensation  for 
us  improvements,  as  he  brings  his  case  within  the  2d  section 
of  the  act  of  the  5th  April,  1803.  The  act  of  the  7th  April, 
1805,  granting  the  lot  to  one  of  the  lessors  of  the  plaintiff,  does 
not  interfere  with  the*  provision  in  the  act  of  1 803.  It  only 
vests  the  lot  in  Heet,  a3  fully  as  if  he  had  been  the  lawful  heir 
.of  Blue  ;  and  assuming  him  to  be  such  heir,  he  is,  nevertheless, 
bound,  by  the  former  act,  to  pay  for  the  improvements.  The 
two  acts  can  have  full  operation,  without  impairing  the  pro- 
visions of  either. 

Judgment  for  the  plaintiff. 
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NEW-  YORK, 
Nov.  18U8. 

Pears all 

v. 

Law  hence 

and  Doe. 


*Pearsall  against  Lawrence  and  Doe,  Bail  of  Lamp 


Before  a   suit       THIS  was  an  action  of  debt,  on  a  recognizance  of  bail.     Tin 
can    be  com-  declaration  was  in  the  usual  form.     The  defendant  pleaded 
ba1ucaafa.nor  tnat  the  plaintiff  ought  not  to  have  and  maintain   his  action, 
test.  ca.  sa.  a-  &,c.,  because  that  after  the  judgment  against  Lamb,  the  principal, 
fipaT  musiTbe  an(^  before  the  suing  out  of  the  capias  ad  respondendum,  in  this 
sued   out    aud  suit  against  the  defendant,  as  bail  of  Lamb,  there  was  no  caput 
ed'witli nanest  ad  satisfaciendum  or  testatum  ca.  sa.  issued  against  Lamb,  upon 
inventus      en-  the  said  judgment,  directed  to  the  sheriff'  of  the  county  of  DtL- 
audTfiled In* the  ware>  (m  which  county  the  said  Lamb  was  arrested,  by  virtue 
clerk's  office,     of  the  process  upon  which  the  said  judgment  was  had,)  uj;on 
which  ca.  sa.  or  test.  ca. sa.,  such  sheriff*  had  returned  that  the  said 
Lamb  was  not  found,  &c,  wherefore  he  prayed  judgment,  <fcc. 
The  plaintiff  replied  that  a  test.  ca.  sa.  was  sued  out  on  the 
judgment  against  Lamb,  directed   to  the  sheriff  of  the  county 
of  Delaware,  returnable  on  Friday,  the  6th  day  of  February, 
1807,  and  which  was  delivered,  at  least  four  days  before  the 
return  thereof,  to  the  under-sheriff  of  the  county  of  Delaware, 
the  defendant  then  being  sheriff  of  the  said  county,  upon  which 
writ,  the  sheriff  returned  non  eat  inventus,  and  which  writ  of 
test.  ca.  sa.  with  the  said  return  endorsed  thereon,  was  filed  in 
the  clerk's  office,  in  Albany,  on  the  27th  February,  1807,  and 
that  the  capias  ad  respondendum  in   this  cause  was  tested  the 
6th  February,  1807,  &c.     The  defendant  rejoined,  that  the 
sheriff  of  Delaware  did  not  return  on  the  test.  ca.  sa.  mentioned 
in  the  plaintiff's  replication,  that  the  said  Lamb  could  not  be 
found  in   his  county,  until  the  capias  ad  respondendum,  men- 
tioned in  the  said  replication,  had  been  sued  out  against  the 
defendant  as  bail,  and  was  returnable,  to  wit,  until  the  27th 
day  of  February,  1807,  and  this,  (fee. 
[  #  515  ]  #To  this  rejoinder  there  was  a  general  demurrer,  and  joinder 

Sherwood  and  Hawkins,  in  support  of  the  demurrer.  The 
replication  does  not  state  that  the  test.  ca.  sa.  was  actually 
returned  before  the  capias  ad  respondendum  issued.  It  was 
four  days  in  the  sheriff's  office,  and  the  actual  return,  or  filing, 
is  matter  of  form.  A  capias  ad  respondendum  may  be  issued 
against  bail,  on  the  same  day  that  the  ca.  sa.  against  the 
principal  is  returnable.  (I  W.  Black.  393.  2  Tidd,  (2d  ed.) 
1015,  1016.)  The  statute  (Lows  of  N.  Y.  v.  1.  p.  446.)  does 
not  require  that  the  ca.  sa.  should  be  actually  filed,  before 
process  can  issue  against  bail.  Suppose  the  sheriff  does  not 
file  it  with  the  clerk,  is  the  plaintiff  to  be  delayed  in  his  pro- 
ceedings against  bail,  by  his  negligence  ?  Every  writ  is  sup* 
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posed  to  be  returned  on  the  day  it  is  made  returnable.     It  is  Nrw-VoRK, 
enough  that  the  return  appears  on  the  ca.  set.,  though  it  may  NJ^^!!^>, 
n*.t  have  been  actually  returned,  until  after  the  issuing  of  the     pkarsall 
capias  ad  respondendum.     But  the  defendant  in  this  case  ought  v- 

to   be   estopped    from    making   this   objection.     He  was    the     ami  Do* 
sheriff  of  the  county,  and  ought  not  to  be  allowed   to  take 
advantage  of  his  own  laches. 

Henry,  contra.  The  only  question  is,  whether,  by  the 
statute,  there  should  be  a  return  in  fact  of  the  ca.  sa.  previous 
to  the  issuing  of  process  against  the  bail,  or  only  a  return  by 
relation.  The  statute  was  intended  for  the  relief  of  bail,  and 
to  guard  them  against  surprise.  It  declares,  that  "no  suit 
v»hall  be  commenced  upon  any  recognizance  of  bail,  in  any 
civil  action,  until  a  writ  of  capias  ad  satisfaciendum,  or  testatum 
ca.  sa.  shall  have  issued  against  the  defendant  in  the  original 
action,  directed  to  the  sheriff  of  the  county,  in  which  such 
defendant  was  arrested  and  taken,  and  such  sheriff  has  return- 
ed thereon,  that  the  said  defendant  was  not  found  in  his  county ; 
and  if  any  action  shall  be  commenced  upon  such  recognizance, 
and  it  shall  not  appear  on  the  trial,  that  a  writ  of  ca.  sa.  or  test. 
ca.  sa.  was  so  issue  d  and  returned,  a  verdict  shall  be  found  for 
the  defendant."  It  is  made  the  duty  of  the  sheriff  to  en- 
deavor to  serve  the  writ  on  the  defendant,  notwithstanding 
*any  directions  to  the  contrary  from  the  plaintiff's  attorney.  [  *  516  | 
The  act  is  remedial,  and  was  intended  to  prevent  an  existing 
practice,  by  which  bail  were  often  taken  by  surprise.  It  ought 
to  have  a  liberal  construction  in  favor  of  bail. 

Again,  the  plaintiff  cannot  take  a  step  in  the  cause,  until 
the  writ  is  actually,  returned.  Until  a  return,  in  fact,  it  is 
impossible  to  know,  with  legal  certainty,  what  the  return  is. 
While  the  writ  is  in  the  hands  of  the  sheriff,  and  until  it  is 
actually  filed  in  the  clerk's  office,  he  may  make  any  return 
that  he  thinks  proper,  and  it  may  be,  that  a  return  of  cepi 
corpus  may  be  endorsed.  The  sheriff,  by  the  rules  of  the 
court,  is  allowed  20  days  after  term,  to  return  and  file  his 
writs,  and  it  cannot  be  imputed  to  him  as  a  fault,  that  the 
writ  was  not  returned  on  the  day  on  which  it  was  made 
returnable.  In  making  this  defence,  therefore,  the  sheriff 
does  not  take  advantage  of  his  own  wrong,  for  he  has  violated 
no  duty,  nor  has  he  been  guilty  of  any  laches.  The  sheriff  is 
not  the  only  party,  for  John  Doe  is  also  a  defendant. 

Thompson,  J,,  delivered  the  opinion  of  the  court.  This 
case  comes  before  the  court  on  a  demurrer  to  the  rejoinder. 
The  action  was  in  debt,  on  recognizance  of  bail.  The  ques- 
tion presented  by  the  pleadings  is,  whether  it  be  necessary 
that  a  return  in  fact  of  non  est  inventus,  upon  the  capias  ad 
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new  vork,  satisfaciendum  against  the  principal,  should  be  made  previous 

No.  1808.     {0  j]ie  commencement  of  a  suit  against  the  bail.     The  return 

Pearsall     day  in  tne  execution  was  past,  but  the  rejoinder  states,  that 

v-  the  sheriff  did   not  return  nan  est  inventus  upon  the  ca.  sa. 

and  Doi£E    until  after  the  capias  in  the  present  suit  was  sued  out.     This 

the  demurrer  admits. 

That  it  is  indispensably  necessary  to  sue  out  a  ca.  sa.  against 
the  principal,  previous  to  commencing  a  suit  against  the  bail. 
is  not  denied.     This  is  the  proper  notice  to  the  bail,  that  the 
plaintiff  has  made  his  election  to  proceed  against  the  body, 
rather  than  the  property,  of  the  principal ;  and  the  reason  of 
[  *  517  J       the  rule  is  obviously,  #that  the  bail  ought  to  be  enabled  to 
ascertain  what  has  been  done  upon  the  execution,  in  order  to 
determine  his  own  liability.     This  he  could  not  do,  while  the 
sheriff  has  the  execution  in  his  possession,  as  he  cannot  know 
•      what  the  return  upon  it  will  be.     The  only  question  which 
appears  to  have  created  any  doubts  in  cases  of  this  kind  is, 
whether  an  actual  filing,  as  well  as  a  return,  was  requisite. 
(1  Black.  Rep.  393.     Lutw.  1273.     1   Lev.  225.     2  Crowp. 
75.)     Our  statute  is  explicit,  that  no  suit  shall  be  commenced, 
upon  any  recognizance  of  bail,  in  any  civil   action,  until  a 
capias,  or  testatum  capias  ad  satisfaciendum,  shall  have  issued 
against  the  defendant,  in  the  original  action,  directed  to  the 
sheriff  of  the  county  in  which  such  defendant  was  arrested ; 
and   such   sheriff  shall   have  returned   thereon,  that   the  said 
defendant  was  not  found  within  the  county ;  (Rev.  Laws,  v. 
1.  p.  449.)  and  the  want  of  such  return  is  declared  to  be    a 
substantial  defence  upon  the  trial  against  the  bail.     The  isst*" 
ing  of  the  ca.  sa.  against  the  principal,  is  not  mere  matter  oj 
form,  for  the  purpose  of  charging  the  bail.     The  sheriff    "*s 
expressly  required,  to  endeavor  to  serve  it  upon  the  defendar*  ^> 
any  directions  which  he  may  receive  from  the  plaintiff  or  h»  l9 
attorney  to  the  contrary  notwithstanding. 

The  court  are,  therefore,  of  opinion,  that   the  defends  :* ]l 
must  have  judgment. 

Judgment  for  the  defendant. 
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Hoyt,  Survivor,  &c,  against  Wildfire, 


NEW-YORK 

Nov.  1808.  ' 

Hoyt 
t. 
Wildfire. 


seaman  was 


THIS  cause  came  before  the  court   upon  a  return  to  a  A 
scrtijrari,  directed  to  the  Justices'  Court  in  the  city  of  New-  hired  for  a  voy 

\r     l„  age  from  New- 

LJ,h"t  <  York  to  Bom- 

fVildjire  declared  against  Hoyt,  in  the  court  below,  in  an  bay,  and  from 
action  of  trespass  on  the  case,  for  the  non-payment  of  wages  J^^J  back 
clue  to  him,  as  a  seaman  on  board  the  ship  Hampton,  (Skil-  to  ' New- York. 
Hugs,  master,)  of  which  Hoyt,  survivor  of  Hoyt  fy  Tom,  was  Sen  Swuh  Tr- 
owner.  Hoyt  pleaded  nan  assumpsit,  and  on  the  trial,  before  tides  contra- 
the  justices,  Wildfire  produced  two  seamen  as  witnesses,  who  a^3  while  Waiu 
were  on  board  the  same  ship,  and  had  like  demands  for  wages  the  course  of 
against  Hoyt.  They  were  objected  to,  as  incompetent,  on  the  Bo\nbay?Se \he 
ground  of  interest,  but  were  admitted  by  the  court.  The  master,  under  a 
plaintiff  below  then  called  on  the  defendant  for  his  shipping  wanTof  water* 
articles,  who  refused  to  produce  them,  alleging  as  a  reason,  which  was  not 
that  the  suit  was  against  the  owner,  and  not  against  the  deviated,  in  or- 
master,  who  was  absent,  and  must  be  supposed  to  have  the  der  to  put  ino 
articles,  and    because   he  had  not  had  reasonable  notice  to  Glance/  and 

produce  them.  while  proceed- 

The  further  hearing  of  the  cause  was  then  postponed,  from  ™S  Sat  island* 
the  1 1th  August  to  the  1st  September,  to  give  Hoyt  an  oppor-  and  out  of  the 
tunity  to  produce  the  shipping  articles.  On  that  da)'  the  ostensible  voy- 
parties  appeared,  and  Hoyt  failing  to  produce  the  articles,  age,  was  cap- 
Wildfire  was  allowed  to  give  parol  proof  of  their  contents.  ^British  cruiser3, 
He  proved,  that  on  the  9th  April,  1806,  he  shipped  on  board  and   condemn- 

.1         tt         j.  i_         •       •  xL  i       !_•       •       *  ed.  The  seaman 

the  Hampton,  as  a  seaman,  by  signing  the  usual  shipping  was  put  0n 
articles,  on  a  voyage  from  New- York  to  Bombay,  and  from  lJoarf.,^  t,,e 
thence  to  Canton,  and  from  Canton  back  again  to  New-York,  a'nd"  aVen^s 
at  18  dollars  per  month.  The  ship  was  loaded  with  pitch,  tar,  shipped  to /.w- 
canvass,  rigging,  anchors,  and  other  naval  stores,  being  contra-  whence  he  saii- 
ban  I  of  xvar.  The  #ship  left  the  port  of  New-York,  and  after  f  *  519  ] 
being  out  about  four  months,  and  while  on  her  direct  course  edto  warning- 
to  B)tnl)ay,  she  was  ordered  to  put  into  the  Isle  of  France,  fp^t' ence "o 
under  pretence  of  being  in  want  of  water.  After  being  48  New- York,  in 
hours  out  of  her  course  to  Bombay,  and  in  her  deviated  route  SinsfJJl^owner 
to  the  Isle  of  France,  and  in  sight  of  the  port  in  that  island,  for wages.it was 
she  was,  on  the  1st  August,  1805,  captured  by  an  English  ww'enimifi  iS 
frigate,  and  the  vessel  and  cargo  were,  afterwards,  condemned,  his  wages,  ao- 
When  the  Hampton  altered  her  course  for  the  Isle  of  France,  comraft,l0froh.n 
and  at  the  time  of  her  capture,  she  had  plenty  of  water  on  the    time    he 

shipped  on 

board,  until  his 

arrival  in  New~York}  deducting  such  w^es  as  he  had  earned  and  received  during  his  absence. 

One  seaman  is  a  competent  witness,  in  a  suit  brought  by  another  seaman  for  wages,  earned  <  n  hoard    f 

the  same  ship,  though  he  may  have  a  common  interest  with  the  plaintiff,  as  to  the  point  in  controversy 

The  o  >jection  goes  only  to  his  credit. 
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*  ^ 


.\E\v- vork   board,  and  was  in  no  distress.     The  captain,  when  he  vwfc* 
0^!-^L^  proceeding  to  the  Isle  of  France,  charged  the  crew  to  say  ^  YfV 
Hoyt        case  the  ship  should  be  boarded  by  an  English  man  of  nw.-=ax, 
w    v-  that    they  were  putting  in  for  want  of  water,  when,  in  f?        vc\ 

there  were  several  casks  concealed  in  the  hold.     The  plain         tift 

below  was  put  on  board  the  English  frigate,  and,  after  be =,ini 

detained  for  some  time,  he  left  her,  and  sailed  for  Lonc^m>-Jon 
where  he  arrived  on  the  15th  April,  1607.  From  Londoru:^s  h< 
came  to  Wilmington,  and  from  thence  to  New-York,  where^^s  hi 
arrived  about  the  20th  August  following,  after  an  absence^^  of 

16  months.     From  the  time  of  his  capture,  until  his  return 1  t0 

New-  York,  he  had  been  two  months  on  wages,  and  had  ^^Eilso 
received  two  months'  wages  in  advance,  at  the  commencem^e/u 
of  the  voyage. 

Hoyt  proved,  that  it  was  customary  for  a  vessel  to  clear       out 
for  one  port,  when  she  was,  in  fact,  destined  for  another ;  '•Jiat 
this  practice  made  no  difference  as  to  seamen's  wages,  nor    was 
it  customary  to  acquaint  seamen  with  the  concealed  port  o/ 
destination. 

The   court   below    decided,    that   the   act  of  Congress    o/ 
20th  July,  1796,  makes  it  obligatory  upon  the  master  of  a  ship, 
when  he  enters  into  a  contract  with  a  seaman,  to  go  a  voyage, 
not  only  to  define  the  voyage  particularly,  but  imposes  the  per- 
formance of  it  as  a  duty  ;  that  this,  act  is  to  be  construed  strictJy ; 
that  no  custom  can  be  set  up  to  destroy  or  vary  a  contract 
520  |       entered  into  in  good  faith,  under  *a  statute ;  that  the  contract 
here  was  not  kept  in  good  faith  ;  and  that  a  deceit  was  practised 
upon  the  plaintiff,  who  was,  therefore,  entitled  to  judgment  for  his 
wages,  according  to  the  contract,  from  the  time  he  shipped  on 
•  board,  until  his  return,  deducting  the  sums  paid  in  advance, 
and  the  wages  received  while  in  another  service ;  and  a  judg- 
ment was,  accordingly,  entered  for  the  plaintiff  below,  for  213 
dollars. 

The  cause  was  submitted  to  the  court  without  argument. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  gen 
eral  rule  of  maritime  law  is,  that  if  freight  be  lost,  during  the 
course  of  the  voyage,  by  a  disaster  or  peril,  arising  from  accident, 
or  superior  force,  the  seamen  lose  their  wages  ;  but  if  the  same 
be  lost  by  the  fraud  or  other  wrongful  act  of  the  master,  the  reason 
of  the  rule  does  not  apply.  It  is  just,  as  well  as  agreeable  to  the 
maritime  law,  to  distinguish  between  the  cases,  in  which  the 
.  services  of  the  seamen  have  not  been  rendered,  in  consequence 
of  the  perils  of  the  sea,  and  in  which  they  have  not  been  ren- 
dered, by  reason  of  the  act  of  the  master  or  owner.  If  a  sea- 
man be  wrongfully  discharged  from  the  service,  his  wages  will  still 
continue  down  to  the  termination  of  the  voyage.  {Abbott,  354.) 
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So  if  the  voyage  be  interrupted  and  lost,  by  the  act  of  the  master  new- YORK, 
or  owner,  the  seamen- have  a  valid  claim  for  an  adequate  com-     Nov.  1808. 
pensation.     The  maritime  ordinance  of  Lewis  XIV.  (dcs  Loy-        hoyt 
ers  des  Matelots,  art.  3.)   provides  for  this  case,  by  ordaining,  v- 

that  if  the  voyage  be  broken  up,  after  it  has  commenced,  by 
the  act  of  the  owner  or  master,  the  seamen  hired  for  the  voy- 
age shall  be  paid  their  entire  wages  for  the  voyage,  and  those 
hired  by  the  month,  the  wages  due  for  the  time  they  had 
served,  and  for  the  time  necessary  to  enable  them  to  return  to 
the  port  of  departure.  '•  The  master,"  says  Pothier,  in  his  re- 
marks on  this  article,  (Lmage  dcs  Matelots,  n.  203.)  "  ought 
not  *to  be  discharged  from  his  engagements,  because  the  [  *  52il 
breaking  up  of  the  voyage  was  his  own  act,  and  a  debtor  can- 
not, by  his  own  act,  discharge  himself  of  his  obligation"  The 
judgment  in  the  court  below  was  conformable  to  this  rule  of 
the  French  law ;  and  the  rule  on  this  subject  in  the  English 
law  does  not,  as  I  apprehend,  differ  from  the  marine  law  of 
France,  though  I  have  not  met  with  any  adjudged  case  that  is 
in  point,  and  a  recent  nisi  prius  decision  looks  strongly  the 
other  way. 

In  Eaken  v.  Thorn,  (Abbott,  3d  ed.  444.     5  Esp.  JV.  P.  6.) 
it  was  ruled  by  Lord  Ellenborough,  that  if  a  ship  be  not  sea- 
worthy when  she  sails,  and  the  voyage  is  lost  by  that  means, 
the  seamen  cannot  recover  their  wages  ;  for  the  rule  is.  general, 
that  the  ship  must  perform  her  voyage  to  entitle  the  seamen 
to  wages,  and  the  neglect  of  the  owner,  in  sending  out  an  un- 
seaworthy  ship,  might  be  the  object  of  a  special  action  on  the 
case.     Whether  the  loss  of  freight,  by  Feason  of  the  want  of 
seaworthiness  in  the  vessel,  forms  one  of  the  exceptions,  I  am 
not  prepared  to  say;  but  the  rule  that  the  voyage  must  be  per- 
formed, is  certainly  not  universal,  and  without  exception.     A 
voyage  lost  by  the  fraud  or  misconduct  of  the  master,  and  that 
so  palpable  as  not  to  be  denied,  is  not  within  the  reason  of 
the  maxim,  that  freight  is  the  mother  of  wages.     The  policy 
of  the  rule  was  well  and  distinctly  assigned  in  a  case  in  1  Sid. 
179.  where   it  was   held,  that  if  the  ship  perish  by  tempest, 
enemies,  fire,  &c.   the  mariners   lose  their  wages,  "  for  if  the 
mariners  were  to  have  their  wages  in  those  cases,  they  would 
not  use  their  endeavors,  nor  hazard   their  lives  for  the  safety 
of  the  ship."     The  counsel  for  the  plaintiff,  in  the  case  of 
Abernethy  v.   Lvndale,  (D >?/o\  539.)  stated  it  to   have  been 
held,  that  if  a  ship'be  seized  for  debt,  or  for  having  contraband 
goods  on   board,  the  sailors  had  a  right  to  their  wages;  up  to 
the  time  of  the  seizure.     What  decision  or  authority  was  alluded 
to,  does  not  appear :  but  this  is  undoubtedly  the  settled  doctrine 
in  the  treatises  on  the  English  marine  law.     In  "  the  discourse 
of  owners  and  masters  of  ships  and  ^mariners,"  contained  in  the       [  #  522  ] 
"sea-laws,"  p.  457,  it  is  stated  as  the  rule  of  law,  that  "  if  n 

399 


522  CASES  IN  THE  SUPREME  COURT 

Nkw-york,  ship  happens  to  be  seized  for  debt,  or  otherwise  to  become  for 

Nov.  18(3.      feited,  the  mariners  must  receive  wages,  unless  in   seme  casej 

Hoyt         where  the  wages  are  forfeited  as  well  as  the  ship  ;  as  if  they  have 

v-  letters  of  marque,  and  instead  of  that,  they  commit  piracy,  by 

reason  of  which  there  ensues  a  forfeiture  of  all.       But   lading 

prohibited  goods  on  board  a  ship,  as  wool  and  the  like,  though 

it  subjects  the  vessel  to  a  forfeiture,  yet  it  does  not  deprive  the 

mariner  of  his  wages ;  for  the  mariners  having  honestly  performed 

their    parts,   the   ship  is  tacitly  obliged  for  their  wages."(fl) 

The  same  doctrine  is  maintained  in  Malynes's  Lex  Mcrcatorin, 

(p.  105.)  and  in  the  collection  of  sea-laws  annexed  to  MaJines. 

We  may,  therefore,  consider  this  as  a  rule  of  the  marine 
law,  both  in  France  and  England. 

The  act  of  the  master,  in  sailing  to  the  Isle  of  France,  with 
articles  contraband  of  war,  under  the  pretence  of  a  want  of 
water,  was  a  fraudulent  act,  and,  from  the  testimony  in  the  case, 
there  is  every  reason  to  conclude,  that  this  was  the  original 
destination  of  the  ship,  known  to  the  owner,  though  concealed 
from  the  seamen.  The  contract  entered  into  with  the  seamen 
|  *523  ]  was  not  kept, in  good  faith,  *and,  as  the  court  below  observed, 
a  deceit  was  practised  upon  the  plaintiff.  The  ship  and  freight 
were  justly  lost,  by  a  wilful  violation  of  neutral  duty  ;  and  the 
plaintiff  below  had  the  soundest  claim  upon  the  owner,  for  the 
equitable  compensation  which  was  allowed  to  him. 

A  question  was  made  in  the  court  below,  whether  the  other 
seamen,  who  had  a  common  interest  in  the  point  in  contest,  were 
competent  witnesses.  The  fact  would,  no  doubt,  work  strongly 
against  the  credit  of  their  testimony,  and  they  have  been  held 
incompetent  in  a  court  of  admiralty.  (1  Peters*  s  Adm.  Dec.  21 1.) 
But  as  they  were  not  directly  interested  in  the  event  of  the 
suit,  they  were  competent  witnesses,  by  the  rules  of  this  court. 

We  are,  therefore,  of  opinion,  that  the  judgment  below 
must  be  affirmed. 

Judgment  affirmed. 

(a)  These  are  the  words  of  Molhy,  in  his  treatise  de  jure  Mari'imo,  (v.  1.  p.  364.  b.  i. 
c.  3.  sect.  7.) 

R(ircus  seems  to  think  that  the  seamen  are  entitled  to  their  stipulated  wages,  if  the 
voyage  is  not  performed,  provided  they  have  been  guilty  of  no  fault,  by  which  their 
wages  would  be  forfeited.  Salarium  nautce  debetur,  quanao  navis  magister  ante  letnput 
conrentionis  comjlHvm,  licenticnt  ei  dedn-it,  ant  enm  in  ten  am  reliquerit  et  per  evtn  srr- 
vire  non  steterit.  Item  debetvr  nautm  sat  a  Hum  conventum  enm  ma  fist  ro  nam's,  etiam  si 
magister  non  nariget  ex  casu  fortnito,  et  sine  cii/pa  ipsius  magistri,  licet  nauta  von 
serriat,  dummodo  ipse  nauta  absque  licentia  magistri  navem  non  aerelinquat.  [De  nar.  d 
naulo.  no.  43.) 

The  principle  that  the  seaman  is  entitled  to  his  full  wages,  though  he  does  not  perform 
the  voyage,  when  ihe  defect  of  service  is  not  imputable  to  his  fault,  or  where  the  loss  of 
the  ship  "or  service  is  owing  to  the  fault  or  misconduct  of  the  owner,  is  recognized  by 
Judge  Peters,  in  several  cases  which  came  before  him  in  the  District  Court  of  Pennsylvania 
(Petersfs  Adm.  Dec.  v  1.  p.  118.  122.  193.  276.  and  note,  p.  481.) 
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NEW- YORK, 

Nov.  1808. 


Read  agaiiisl  Markle. 

THIS  was  an  action  of  trover,  for  a  quantity  of  wheat,  in  the  Goods  were 
siu  af,  and  a  quantity  of  hay.  The  declaration  was  entitled  of  ecutfo™  wh?ch 
February  term,  1807,  and  alleged  the  conversion  to  have  been  was  afterwards 
on  the  1st  November,  1802.  The  defendant  pleaded  not  S^taSy/m 
guilty,  and  the  statute  of  limitations.  There  was  a  general  action  of  trover 
replication  to  the  second  plea,  and  issue  taken  thereon.  an"  theorem}' 

The  cause  was  tried  at  the  Herkimer  circuit,  before  the  ant  pleaded  the 
chief  justice,  the  30th  May,  1808.  ^  J^°R; 

On  the  24th  August,  1799,  the  sheriff  of  Herkimer  county  held,  that  the 
iook  the  property  in  question  by  virtue  of  a  writ  of fieri  facias,  f^e^ar"  was"! 
issued  out  of  this  court,  in  favor  of  one  Peter  Smith,  against  the  nullity,  and  that 
present  plaintiff  and  one  William  Tater,  and  having  sold  it,  Jj  statuteWbe" 
paid  th^  money  to  the  defendant,  by  whose  order,  and  for  whose  gan  to  operate, 
benefit,  the  sale  was  made.  It  appeared  also,  from  a  certified  w^  ^JL1!!? 
copj'  of  a  rule  entered  in  this  court,  which  was  admitted  in  the  goods;  and 
evidence,  *that  on  the  14th  November,  1 802,  the  fieri  facias  [  *  524  ] 
above-mentioned,  and  all  the  proceedings  thereon,  so  far  as  n.ot  from  |J» 
related  to  the  money  levied  for  the  use  of  the  defendant,  were  execution  wu 
ordered  to  be  set  aside,  for  irregularity.  Two  objections  were  «et  aside. 
made,  at  the  trial,  on  the  part  of  the  defendants. 

1.  That  the  statute  of  limitations  must  run  from  the  time 
whon  the  property  was  taken  and  sold  under  the  execution, 
ana  lot  from  the  time  it  was  vacated ;  and  that  the  rule  for 
vacating  the  fieri  facias,  ought  not  to  have  been  admitted  in 
evidence,  under  the  general  replication,  but  the  fact  should 
have  been  replied  to  specially.  The  judge  overruled  both 
these  objections,  and  the  jury,  under  his  direction,  found  a 
verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict. 

Van  Vechtcn,  for  the  defendant.  The  conversion  of  the 
propeUy  was  in  August,  1799,  the  time  when  the  sheriff,  by 
direction  of  the  defendant,  sold  the  goods.  The  conversion  is 
the  gist  of  the  action.  The  statute  of  limitations  ought,  there- 
fore, to  be  considered  as  beginning  to  operate  at  the  time  when 
the  plaintiff's  right  of  action  accrued.  Thus,  in  an  analogous 
case,  where  a  statute  required  that  an  action,  against  any  per- 
son acting  under  the  revenue  laws,  should  be  commenced 
within  three  months  next  after  the  matter  or  thing  done,  which 
was  the  cause  of  the  action,  it  was  held,  that  the  limitation 
commenced  from  the  time  of  the  original  seizure  by  the  officer, 
though  a  suit  was  pending  in  the  Exchequer,  as  to  the  right  of 
seizure.  (2  H.  Black.  14.    2  East,  254.)  The  execution,  having 
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new- york,  heen  set  aside  for  irregularity,  must  be  considered  asf  •Voifl,  and 
JI^^L  a  nu,lit.v  from  the  beginning.  (3  Wxh.  345.)  It  is  the  sritne  as 
Read  if  no  execution  had  ever  existed.  But  admitting  the  execu- 
tion to  be  merely  erroneous,  the  plaintiff  ought  to  be  barred, 
for  he  should  have  applied  at  the  next  term  to  set  it  aside.  Set- 
ting aside  the  feri  facia*  for  irregularity  destroys  the  defence 
under  it. 

Again,  the  rule  of  court  ought  not  to  have  been  received  in 
evidence  under  the  general  replication,  but  should  have  been 
|  #  525  ]  specially  pleaded.  The  statute  operates  in  all  *cases  not  with- 
in the  exceptions ;  (2  Wih.  420.)  and  where  it  is  pleaded,  the 
matter  which  is  to  take  the  case  out  of  the  operation  of  the 
statute  must  be  specially  replied.  (2  Sellon,  468.) 

Gold,  contra.  Courts  have  manifested  a  disposition  to  pre- 
vent the  operation  of  the  statute  as  far  as  possible,  by  laying 
hold  of  slight  circumstances,  that  may  save  the  right  of  the 
plaintiff.  In  trover,  if  goods  are  left  in  the  hands  of  another, 
.  the  statute  of  limitations  does  not  run  from  the  time  of  delivery, 
but  from  that  of  the  demand  and  refusal.  (1  Esp.  Cas.  20.) 
The  cause  or  right  of  action  must  be  complete  and  perfect 
before  the  statute  begins  to  operate.  (4  Bac.  Abr.  474.  Limit. 
D.)  Thus,  where  a  person,  in  consideration  that  another  would 
deliver  him  a  deed,  promises  to  redeliver  it  on  request,  the 
cause  of  action  does  not  arise  on  the  promise,  or  delivery  of 
the  deed,  but  upon  the  refusal  to  redeliver  it,  after  the  request. 
Until  the  execution  was  set  aside,  the  plaintiff  could  have  no 
right  of  action.  If  a  party  sues  out  an  execution  on  a  judgment, 
after  a  year  and  a  day,  without  a  previous  scire  facias,  no  action 
of  trespass  lies  against  him,  for  the  process  is  held  voidable 
only.  (3  Caines,  270,  271.)  Process  may  be  considered  as 
void  or  voidable,  according  to  the  circumstances  of  the  case, 
and  for  different  purposes.  It  may  be  considered  as  voidable, 
so  as  to  enable  a  party  to  defend  himself  against  the  irregularity, 
without  its  being  a  nullity,  as  it  regards  the  statute  of 
limitations. 

The  doctrine  as  to  the  replication  is  not  applicable  to  torts , 
but  if  jt  should  be  so  considered,  the  plaintiff  ought  to  be 
allowed  to  amend. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  It  is  ex 
pressly  stated  in  the  case,  that  the  execution  was  set  aside  for 
irregularity ;  if  so,  this  case  is  not  distinguishable  from  that  of 
Parsons  v.  Lloyd,  (3  Wih.  345.)  In  that  case,  the  court  dis- 
tinguished between  erroneous  and  irregular  process ;  the  latter 
they  held  to  be  void  and  a  nullity  from  the  beginning;  that, 
under  the  first,  a  party  might  justify  until  it  be  reversed,  but 
not  under  an  irregular  process,  because  it  was  his^  own  fiiult 
402 


OF  THE  STATE  OF  MEW-YORK.  525 

that  it  was  irregular  and  void  at  first.     The  execution  issued  new-york 
in  favor  *of  Smith  and   Tater,  against  the  plaintiff,  being  ad-  ^^1 
m  it  ted  to  be  irregular  and  unexplained,  is  to  be  considered  as       ci.os* 
void.     The  plaintiffs  action,  therefore,  accrued  when  the  goods    _     v- 
were  first  taken  ;  and  the  plaintiff,  having  delayed  to  bring  a       !*-.>• 
suit  within    six    years    from  the  time  of  the  trespass,  is  un-       *■     °  J 
doubtedly  barred  by  the  statute.     We  forbear  to  consider  the 
other  point,  because  it  is  unnecessary  to  the  decision  of  the 
cause.     The  defendant  is  entitled  to  a  new  trial,  with  costs  to 
abide  the  event  of  the  suit. 

New  trial  granted. 


Close  against  Gillespey. 

A  JUDGMENT  had  been  entered  up,  in  this  cause,  on  a  A  judgment  had 
warrant  of  attorney.  The  judgment  was  regularly  signed  and  Upon  a  warrant 
docketed  ;  but,  through  mistake,  the  name  of  the  defendant's  of  attorney,  and 
attorney  was  not  signed  to  the  plea,  filed  with  the  other  papers,  re|uiariy  signed 
nor  was  his  name  inserted  in  the  roll.  Execution  had  been  and  docketed  j 
issued  by  the  plaintiff,  and  also  by  one  Manciui,  who  had  ob-  HgencV  of  "Sfe 
tained  a  subsequent  judgment  against  the  defendant.  Both  attorney,  the 
executions  were  delivered  to  the  sheriff,  and  each  claimed  a  rendam  was  not 
preference  :  but  the  plaintiffs  execution  was  first  received  by  signed,  nor  was 

V        i_      •  a*  •'the  name  of  the 

the  sneritl.  defendant's  at- 

A  motion  was  made,  on  behalf  of  the  plaintiff,  to  amend  the  !orn«y  inserted 
record,  nunc  pro  tunc,  by  adding  the  name  of  the  defendant's  The  plaintiff 
attorney  to  the  plea  on  file,  and  by  inserting  it  in  the  record.     was  allowed  to 

J  r  amend  the  rec- 

ord, nunc    pro 

P.  S.  Lush,  Foot,  and  Slcinner,  for  the  plaintiff,  cited  1  Strange,  tUT'c>  iho"&  a 
114.  445.  641.     4  Burr.  2446.     1  Saund.  247.     3Caines,  267.  pg$eT  had 

beeu  entered  up 

Henry  and  Van  Vechten,  contra.  fendant,       on 

which    a    pre£ 

Spencer,  J.,  delivered  the  opinion  of  the  court.     There  claimed. 
can  be  no  doubt  that  an  amendment  is  proper,  and  ought  to 
be  granted  ;  but  whether  nunc  pro  tunc,  so  as  to  give  a  prefer- 
ence to  the  plaintiff's  execution,  is  the  question. 

#In  the  case  of  Seaman  and  others  v.  Drake,  (1   Caines,  9.)       [  *  527  | 
this  court  ordered  an  amendment  to  be  made  nunc  pro  tunc,  in 
a  judgment,  after  the  lapse  of  several  terms,  where  the  clerk 
who  taxed  the  costs  had  neglected  to  sign  the  roll,  he  having 
regularly  docketed  the  judgment,  and  this  was  against  bail.     It 
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NSW-Y6RK,  was  done  on  the  principle,  that  the  omission  proceeded  frort 
J^Jf^.  an  officer  of  the  court.  So  the  Court  of  K.  B.  in  England, 
Flkming  have  permitted  amendments,  rendered  necessary  by  the  mistake 
of  one  of  their  attorneys.  (4  Burr.  2449.)  I  cannot  discover 
any  difference,  as  to  the  allowing  of  an  amendment,  whether 
the  mistake  has  happened  through  the  omission  of  an  attorney, 
or  by  that  of  the  rlerk.  Botli  are  equally  officersof  the  court. 
In  the  presmt  case,  the  judgment  having  been  docketed, 
Mancins  had.  in  legal  intendment,  notice  of  it,  and  it  does 
not  appear  that  his  debt  has  been  contracted  since  the  entry  of 
Close's  judgment.  Had  error  been  brought,  there  might  have 
been  more  doubt.  I  cannot  perceive  that  Mancius  has  any 
right  to  avail  himself  of  the  irregularity  which  has  intervened. 
Nor  can  I  perceive  that  our  right  to  amend,  in  case  of  the 
mistake  of  one  of  our  officers,  is  to  be  controlled  by  the  effect 
which  may  be  produced  in  another  case.  All  amendments 
affect,  more  or  less,  third  persons. 

The  court  are  of  opinion,  that  the   motion    ought  to  be 
granted. 

Rule  granted. 


[*52S]  ^Fleming  against  Gilbert. 

The  time  of  the       THIS  was   an   action    of  debt  on  a   bond,  dated    the  3^     "d 

fherc3onof  November,  1805,  to  which  there  was  the  following  condition       *'. 

a  bond  maybe  that  if  the  said  Elias  Gilbert,  his  heirs,  <fec,  shall,  by  the  ls=-"~3't 

pwJP  agree*  day  of  January  next,  procure,  or  cause  to  be  procured  and  de^^^' 

ment    of    the  Hvered  to  the  said  J.  F.,orhis  heirs,  &c,  free  from  any  expens-^-^f 

where* '  certain  °r  cost,  a.  certain  mortgage  and  bond,  given  by  the  said  J.  I      ~mmt- 

ootswere  done  to  one  Isaiah  Gilbert,  bearing  date  the  25th  March,  1806,  foj-^rnr 

amollntin^To  the  sum  of  500  dollars,  and  also  discharge  the  same  from  th^      ^ 

a    substantial,  record  of  the  said  county  ;"  then,  &c.     The  defendant  pleader:^** 

literal, peHbrm^  the  general   issue,  with  notice  of  special  matter,  to  be  offereu-^1 

anre  ot  the  con-  jn  evidence  at  the  trial. 

held  "'that  eri!       The  cause  was  tried  at  the   Oneida  circuit,  on  the  6th  o 

denreofaparoi  June,  1808,  before  the    chief  justice.     At   the   trial,    the  de 

agreement     of  *   J 

ihe    obligee,  to 

waive  any  further  performance,  was  admissible,  (a)  ^  _  — 

Where  the  cause  of  action  is  trifling,  and  the  plaintiff  recovers  only  nominal  damages,  the  court  will  no    * 

set  aside  a  verdict  for  the  misdirection  of  the  judge,  if  the  plaintiff  will  elect  to  discontinue,  without  co*ts.(^    9 

(«)  Langworthy  v.    Smith,  2  Wend.  Rep.  587.     Pearl  v.  Wells,  6  Wend.  Rep.  291.    Frost  v.  Ei?" 
trett.  5  Cow.  Rep.  497.     Ex  parte  Bailey,  2  Cow.  Rep.  479,  and  the  cases  cited  in  note  a.     See  Door^ 
v.  Deby,  20  Johns.  462. 

ik)  See  5  Wend.  Rep.  40 
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fendant  offered  to  prove,  that  on  the  20th  December,  1806,  he  new-york 
procured  the  bond  and  mortgage  mentioned  in  the  condition      Nov#  1808, 
of  the  bond,  on  which  the  present  action  was  brought,  and  on      Fleming 
the  same  day  tendered  them  to  the  plaintiff,  and  offered  to  do  v- 

any  act  which  he  should  require,  for  the  further  discharge  of 
the  bond  and  mortgage,  and  the  plaintiff,  not  being  advised 
what  further  acts  were  necessary  to  be  done  by  the  defendant, 
in  order  to  discharge  the  bond  and  mortgage,  agreed  that  the 
defendant  might  deposit  the  same  with  -one  Judson  Curtiss, 
with  whom  the  plaintiff  agreed  to  deposit  the  bond  given  by 
the  defendant,  which,  were  to  be  delivered  to  the  respective 
parties,  as  soon  as  the  defendant  should  perform  skich  further 
directions  as  the  plaintiff  should  give  to  the  said  Curtiss, 
relative  to  the  discharge  of  the  mortgage ;  that,  in  pursuance 
of  this  agreement,  the  defendant,  on  the  1st  January,  1807, 
deposited  the  bond  and  mortgage  with  Curtiss,  but  the  plain- 
tiff did  not  deposit  the  defendant's  bond  with  him,  or  give  any 
further  directions  as  to  the  bond  and  mortgage. 

*The  defendant  further  offered  to  prove,  that  the  plaintiff  [  *  5*29  * 
agreed,  on  the  20th  December,  1806,  that  the  defendant  might 
deposit  the  bond  and  mortgage  with  Curtiss,  any  time  be- 
fore the  1st  June,  1807;  that  soon  after  the  3d  November, 
1806,  and  before  any  money  was  due  on  the  mortgage,  the 
plaintiff  surrendered  the  deed  he  had  received  for  the  mort- 
gaged premises  from  Isaiah  Gilbert,  (to  whom  the  mortgage 
was  given  for  the  original  consideration-money,)  to  him,  and 
that  /.  £?.,  by  request  of  the  plaintiff,  and  pursuant  to  an  agree- 
ment between  the  plaintiff  and  one  Seely,  for  the  sale  of  the 
premises,  conveyed  the  premises  to  Seely,  who  preferred  that 
mode  of  conveyance,  to  receiving  a  deed  from  the  plaintiff; 
by  which  arrangement,  made  between  all  the  parties,  the 
mortgage  was  satisfied,  and  the  plaintiff  divested  of  all  inter- 
est in  the  mortgaged  premises,  and  could  not  be  prejudiced  by 
the  bond  and  mortgage,  which,  however,  were  produced  and 
offered  to  be  delivered  to  the  plaintiff  at  the  trial.  All  this 
evidence  was  overruled  by  the  judge,  as  matter  of  defence, 
but  was  allowed  to  go  to  the  jury,  in  mitigation  of  damages. 

The  jury,  under  the  direction  of  the  judge,  found  a  verdict 
for  the  plaintiff,  for  six  cents  damages. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Gold,  for  the  defendant.  It  was  competent  to  the  defend- 
ant to  set  up  the  parol  agreement,  to  enlarge  the  time  of  per- 
forming the  condition  of  the  bond,  or  to  waive  its  performance 
altogether.  No  objection,  as  to  surprise,  could  be  made,  a3 
the  whole  agreement  was  stated  in  the  notice  annexed  to  the 
plea.     (1  Esp.  Cas.  35.     See  also  Keating  v.  Price,  1  Johns. 
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new- york,  Cas.  22.     ]  Vernon,  240.    Ves.  376.)     Where  one  party  cove- 
NJ^^Jf^/  nants  to  perform  a  certain  thing,  and  the  other  stops  him,  or 
Flemixvg      prevents  the  performance,  it  is  sufficient ;  he  need  not  proceed 
further.     {Doug.  694.     1  Term  Rtp.  638.  545.)     A  tender  to 
perform,  in  such  case,  is  equivalent  to  a  performance,  and  nc 
action  will  lie  for  a  breach  of  the  covenant. 
[*  530  ]  *The  plaintiff,  then,  had  no  right  to  recover  for  the  breach 

of  a  condition,  the  performance  of  which  was  waived  by  his 
own  act,  and  from  the  non-performance  of  which,  He  had  suf- 
fered no  damage  whatever.  There  was  a  misdirection  of  the 
judge,  and  though  the  damages  are  trifling,  there  ought  to  be 
a  new  trial.  * 

In  the  case  of  Wihon  v.  Rastall,  (4  Term  Rep.  753.  But 
see  ante,  239.  Hyatt  v.  Wood.)  Lord  Kenyon  decided,  that  a 
new  trial  was  never  refused  where  there  had  been  a  misdirec- 
tion or  mistake  of  the  judge, 

Piatt,  contra,  insisted,  that  this  was  an  attempt  to  defeat  a 
bond  by  a  mere  parol  and  executory  agreement,  which  could 
never  be  done.  Accord  and  satisfaction  is  the  only  bar.  A 
mere  accord,  or  executory  agreement,  is  no  bar.  (1  Bac.  Air. 
43.)  The  plaintiff's  right  of  action  on  the  bond  was  per- 
fect at  law ;  and  the  special  matter  offered  in  evidence 
could  only  go  in  mitigation  of  damages.  The  notice  of  the 
agreement  was  also  defective,  and  not  according  to  the  statute, 
which  intended  that  such  notices  should  be  as  explicit  and 
certain  as  a  special  plea,  so  that  the  opposite  party  might  come 
prepared  to  meet  it.  It  did  not  appear  that  the  mortgage  had 
been  cancelled  as  the  act  requires. 

As  the  damages  were  nominal,  the  court  will  not  grant  a 
new  trial,  for  it  has  been  repeatedly  decided,  that  where  the 
cause  of  action  is  trivial,  a  second  trial  will  not  be  granted. 
(I    Johns    Rep.  287.     3  Johns.  Rep.  239.      1    Johns.    Cases 
250—255.) 

Thompson,  J.,  delivered  the  opinion  of  the  court.  The  first 
question  presented  by  this  case  is,  whether  the  facts  set  forth 
in  the  notice,  under  the  defendant's  plea,  afford  a  valid  defence 
to  the  present  suit.  I  am  inclined  to  think  that  they  do.  The 
condition  of  the  bond  substantially  is,  that  the  defendant 
should,  by  a  certain  day,  procure  and  deliver  to  the  plaintiff, 
a  bond  and  mortgage  which  he  had  given  to  Isaiah  Gilbert, 
and  to  discharge  the  same  from  the  record.  The  defendant, 
within  the  time  limited,  did  procure  the  bond  and  mortgage, 
and  tendered,  and  offered  them  to  the  plaintiff;  and  did  also 
offer  to  do  whatever  the  plaintiff  should  require  for  the  further 
discharge  of  the  bond  and  mortgage,  or  the  record  thereof; 
r  *  531  ]  but  the  plaintiff,  #not  knowing  at  that  time  what  was  further 
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necessary,  did  discharge  the  defendant  from  the  strict  and  literal  NEW  roRK, 
performance  of  the  bond,  and  entered  into  another  engagement  v^llj^l, 
respecting  the  further  proceedings.     The  plaintiff's  conduct  can      Fi.emin  a 
be  viewed  in  no  other  light  than  as  a  waiver  of  a  compliance      „    v- 

•  •  GxII  BERT 

with  the  condition  of  the  bond,  so  far  as  it  related  to  a  dis- 
charge of  the  mortgage  on  record ;  and  I  see  no  infringement 
of  any  rule  or  principle  of  law,  in  permitting  parol  evidence  of 
such  waiver.  It  is  a  sound  principle,  that  he  who  prevents  a 
thing  being  done,  shall  not  avail  himself  of  the  non-perform- 
ance he  has  occasioned.  Had  not  the  plaintiff  dispensed  with 
a  further  compliance  with  the  condition  of  the  bond,  it  is  prob- 
able that  the  defendant  would  have  taken  measures  to  ascer- 
tain what  steps  were  requisite  to  get  the  mortgage  discharged 
of  record,  and  would  have  literally  complied  with  the  condi- 
tion of  the  bond.  We  find  the  rule  above  alluded  to,  recog- 
nized in  ancient  as  well  as  in  modern  decisions.  Thus,  where 
the  condition  of  a  bond  was  to  raise  a  mill,  the  obligor  came 
to  the  obligee,  and  told  him  every  thing  was  ready  to  erect  the 
mill,  and  asked  him  when  he  would  have  him  come  and  put  it 
up;  th**  obligee  answered,  that  he  would  not  have  it,  and  dis- 
charged him  entirely  of  the  erecting  of  the  mill,  and  that  was 
held  sufficient  to  excuse  him  from  the  performance.  (1  Roll. 
Abr.  453.  pi.  5.  Year  Book,  2  Hen.  VI.  37.) 

So,  also,  in  an  action  of  covenant  upon  a  charter-party,  for 
demurrage,  where  it  appeared  that  the  ship-owner  had  waived 
all  claim  to  demurrage,  and  consented  that  the  time  should  be 
enlarged  within  which  the  cargo  was  to  be  discharged,  Lord 
Kenyan  said,  that  if  the  matter  had  been  properly  pleaded,  it 
would  have  been  a  good  and  legal  defence  against  any  claim 
for  demurrage.     (1  Eip.  Cas.  35.) 

Upon  the  same  principle,  it  is  held  that  a  tender  and  refusal, 
or  waiver,  (which  must  always  rest  in  parol,)  is  equivalent  to 
an  actual  performance;  (1  Stra.  535.  Doug.  661.)  and  in 
Keating  v.  Price,  (I  Johns.  Cas.  23.)  this  #court  allowed  evi-  [  *  532  ] 
dence  of  a  parol  agreement  to  enlarge  the  time  of  perform- 
ance of  a  written  contract. 

There  was,  accordingly,  a  misdirection  at  the  trial,  in  over- 
ruling the  testimony  offered  as  a  defence  to  the  suit ;  but  as 
the  recovery  is  but  nominal,  and  the  only  contest  now  is  re- 
specting the  costs  of  the  suit,  it  cannot  be  advisable  that  there 
should  be  a  new  trial,  merely  to  give  the  defendant  an  oppor- 
tunity to  obtain,  by  a  verdict,  thp  costs  already  accrued, 
together  with  the  costs  of  such  new  trial.  It  appears,  there- 
fore, to  be  proper  that  the  motion  for  a  new  trial  should  be 
granted,  with  this  proviso,  that  the  plaintiff  may  elect,  by  the 
first  day  of  the  next  term,  to  discontinue  without  costs. 

The  court  has  frequently  decided,  (ante,  241.  and  the  cases 
there  referred  to,)  that  it  would  not,  upon  any  strictly  legal  or 
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NEW- York,  technical  objection,  taken  by  the  party  moving,  set  aside  9 

^^£1^^  verdict,  or  nonsuit,  and  grant  a  new  trial,  when  there  could  be 

Fleming      no  other  object  in.view  than  to  obtain  nominal  damages.     Two 

Gilb  rt      °^  tne  cases  tnere  referred  to,  were  actions  of  trespass,  but 

the  same  principle  applies  to  this  case  ;  and  if  the  plaintiff 

will  abandon  the  verdict  he  has  obtained,  it  cannot  be  fit  or 

discreet  to  add  the  trouble  and  expense  of  a  new  trial,  in  order 

to  give  the  defendant  the  benefit  of  a  verdict  for  costs.     The 

English  courts  exercise  their  discretion  on  the  subject  of  new 

trials,  under  the  same  rules. 

In  Deerhj  v.  Duchess  of  Mazarine,  (2  Salk.  646.)  the  court 
refused  to  grant  a  new  trial,  though  the  verdict  was  clearly 
against  law,  because  they  held  it  to  be  agreeable  to  the  justice 
of  the  case. 

In  Macroiv  v.  Hull,  (1  Burr,  11.)  the  defendant  obtained  a 
verdict  directly  against  evidence  and  the  strict  point  of  law, 
but  the  court  would  not  interfere,  because  the  trespass  was 
trifling  and  frivolous,  and  the  damages  only  nominal :  And  in 
another  case,  soon  after,  (1  Burr.  54.)  Lord  Mansfield  held,  that 
a  new  trial  ought  not  to  be  granted  to  gratify  litigious  passions, 
upon  every  point  of  summum  jus.  These  were  cases  where 
[  *  533  ]  the  jury  had  disregarded  #the  evidence,  and  the  law  arising  on 
it ;  but  the  same  reason  and  the  same  rule  apply,  where  the 
misdirection  of  the  judge  had  influenced  the  verdict.  It  is 
not  the  source  from  whence  the  mistake  originates,  but  the 
equity  of  the  verdict  in  the  one  case,  and  the  trifling  and  vex- 
atious object  of  the  new  trial  in  the  other,  that  prevents  the 
interference  of  the  court. 

In  Edmundson  v.  Machell,  (2  Term  Rep.  4.)  the  Court  of 
K.  B.  decided  that  they  would  not  grant  a  new  trial  on  a  tech- 
nical objection,  in  point  of  law,  to  the  direction  of  the  judge, 
when  they  saw  justice  had  been  done,  though  the  misdirection, 
in  that  instance,  clearly  swayed  the  jury.  When  a  question  on  a 
misdirection  arises,  the  first  inquiry  is,  whether  it  was  in  a  mate- 
rial point,  and  affected  the  merits  of  the  case.  The  court  always 
makes  this  inquiry,  (3  East,  455.  8  East,  352.)  and  they  are 
bound,  in  the  exercise  of  a  sound  discretion,  so  to  do ;  otherwise, 
there  would  be  no  end  to  new  trials,  and  the  remedy  would  be 
worse  than  the  disease.  "  Is  the  court  necessarily  to  grant  a 
new  trial,"  says  Lord  Ch.  Eldon,  (8  Vesey,  jun.  169.)  "if  ma- 
terial evidence  was  rejected  ?  or  is  it  not  at  liberty,  supposing 
it  material,  to  consider  in  what  degree  it  is  so ;  and  whether 
the  materiality  is  such,  that,  because  it  was  rejected,  a  new 
trial  must  be  granted  ?"  We  think,  therefore,  that  a  new  trial 
ought  not  to  be  g?  anted,  if  the  plaintiff  will  waive  the  verdict 

•  Rule  granted,  conditionally. 
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f>-^  NEW-YORK, 

O  Nov.  1808. 


*Bruce  and  Bruce  against  Pearson. 


Bruce 

v. 

Pkarson. 


THIS  was  an  action  of  assumpsit,  for  goods  sold  and  delivered,  if  a  person 
The  cause  was  tried  at  the  last  sittings  in  New  York,  before  lTt\Zchanx, 
Mr.  Justice  Van  Ness.  to  send  him  a 

On  the  1 1  th  December,  1 S05,  the  defendant,  who  resides  at  S^^XE 
Albany,  wrole  a  letter  to  the  plaintiffs,  who  are  merchants  in  certain  terms  of 
the  city  of  New-  York,  as  follows :-  Z^LX 

a  les*  quantity 

«  Albany ,  1 1  th  December,  1 805.       !?£>«£«* 

Gent.  and    the  goods 

"  Should  you  find  it  perfectly  agreeable  to  yourselves,  (not  JJ^11  ^ay,s\he 
otherwise,)  you  can  send  me  by  any  sloop,  provided  you  think  merchant  must  . 
the  river  will  keep  open,  the  goods  I  have  noted  at  foot,  and  foTthere  is°no 
payable  the  15th  May  next.     If  you  think  the  time  too  long,  contract,     ex- 
you  need  not  send  them."  £{££  £lw™- 

the  parties,  (a) 

The  goods  mentioned  were,  "  6  hogsheads  rum ;  JJiQgsJhead 
sugar  ;  Jj^apejjin  ;  1  pipe  brandy ;  4  quarter-chestsjry son-skin 
tea  ;  20  or  40  small  boxes  pipes,  if  low  ;   10  barrels  of  codfish." 

The  plaintiffs,  on  the  21st  December,  1805,  shipped  on  board 
of  a  sloop,  for  the  defendant,  "  3  hogsheads  rum ;  1  pipe 
brandy;  2  chests  tea;  1  hogshead  sugar,  and  I  pipe  of  gin." 
At  the  bottom  of  the  bill  were  these  words :  "At  three  months : 
interest  after,  till  paid." 

They  also  wrote  to  the  defendant  as  follows : — 

"  Dear  Sir, 
"Your  much  esteemed  favor  of  the  11th  inst.  we  only  re- 
ceived on  the  19th.  We  were  much  at  a  loss  to  know  how  to 
act ;  we,  however,  have  calculated  to  risk  the  getting  up,  and 
have  reduced  the  order,  and  shipped  per  the  Fair  Play,  as  on 
the  other  side." 

The  vessel  having  the  goods  on  board  (the  river  being  much 
obstructed  with  ice)  was,  during  her  passage,  cast  away,  and 
part  of  the  goods  wholly  lost.  The  master,  on  the  8th  January, 
1806,  having  left  the  vessel,  went  to  Albany,  and  delivered  the 
letter  of  the  plaintiffs  to  the  defendant,  *who,  having  read  it,  [  *  535  ] 
said  that  he  did  not  consider  the  goods  as  his,  as  the  plaintiffs 
had  not  sent  all  the  goods  ordered,  nor  on  the  terms  proposed. 
On  the  same  day,  the  defendant  wrote  to  the  plaintiffs,  inform- 

(a)  Corning  v.  Colt,  5  Weiid.  Rep.  256. 
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NEW- YORK,  ing  them,  that  the  vessel  was  ashore,  and  that  he  did  not  con 
^^^^^^  sider  the  goods  at  his  risk,  and  advising  them  to  give  directions 
IIrcce        for  their  preservation,  offering,  if  the  plaintiffs  considered  him 
PKAjisoN       as  naMe>  to  leave  the  question  to  be  decided  by  arbitrators. 

The  goods  were  charged  at  the  market  price  of  goods,  at 
three  months  credit. 

The  plaintiffs  offered  to  prove,  that  the  defendant  had  fre- 
quently, prior  to  the  11th  December,  1804,  sent  orders  to  the 
plaintiffs  for  goods,  which  were  executed  only  in  part,  and  that 
the  defendant  had  always  received  the  goods  sent,  without 
making  any  objection ;  and  that  it  was  a  general  usage  among 
merchants  in  the  city  of  New-  York,  to  send  to  their  customers 
in  the  country,  a  part  only  of  the  goods  ordered  ;  but  this  evi- 
dence was  objected  to,  and  overruled.  The  judge  was  about 
to  order  the  plaintiffs  to  be  called,  when  the  counsel  agreed 
that  a  verdict  might  be  taken  for  the  plaintiffs,  subject  to  the 
opinion  of  the  court  on  a  case  containing  the  facts  above  stated;  ■ 
and  that,  if  the  opinion  of  the  court  should  be  in  favor  of  the 
defendant,  a  nonsuit  should  be  entered. 

The  case  was  now  argued  by  D.  B.   Ogden  and  Boyd,  for 
the  plaintiffs  ;  and 

P.  W.  Radcliff,  and  J.  Radcliff,  for  the  defendant. 

• 
Per  Curiam.  The  order  sent  by  the  defendant  to  the  plain- 
tiffs was  for  6  hogsheads  of  rum,  and  other  articles,  at  a  credit 
of  six  months  ;  and  the  plaintiffs  sent  only  3  hogsheads,  and 
omitted  part  of  the  other  articles,  charging  those  sent,  at  a  credit 
of  three  months.  This  cannot  amount  to  a  contract.  There  is 
no  agreement,  no  aggregatio  menlium  between  the  parties,  as 
to  the  thing,  or  subject  matter  of  the  contract.  The  defendant 
[  *  536  ]  wished  to  have  *the  whole  of  the  goods  ;  a  part  of  them  might 
be  of  no  use ;  and  until  he  assented  to  receive  a  part  instead 
of  the  whole,  he  cannot  be  said  to  have  contracted  to  pay  for  a 
part ;  and  there  can  be  no  implied  assumpsit  to  pay,  as  the 
goods  sent  never  came  to  his  hands. 

Judgment  of  nonsuit. 
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NEW- YORK, 
Nov.  1808. 

Hackley 

Hackley,  Survivor,  &c,  against  Patrick,  impleaded     PaTr1CK. 

with  Hastie. 

THIS  was  an  action  of  assumpsit,  for  goods  sold  and  deliv-  if  one  partner, 
ered,  money  lent,  and  money  had  and  received.  The  cause  £'j£j  lJ0a^j°sJ 
was  tried  at  the  last  sittings  held  in  New- York.  the  debts  due 

Patrick  and  Hastie  entered  into  copartnership  in  1800,  and  ?°™h'heS!^ 

.     .  i     •      •       •  i  .       r.    ,T         ,$■     ,         jrx  '     .       ncrship,  alter  its 

carried  on  their  business  in  the  city  ot  New-  York.     On  the  dissolution,  ad- 
31st  December,  1801,  they  dissolved  their  partnership,  and  a  Jcu0sulnt  |£d  ®J|" 
notice  of  the  dissolution  was  published  in  the  gazettes  of  the  knowledges    a 
city,  in  the  following  words  :  "  Notice.     The  mercantile  con-  ^"from0  the 
cern,  under  the  firm  of  Henry  Hastie  fy  Co.  expired  on  the  copartnership, 
31st  ultimo,  by  its  own  limitation.     All  persons  having  any  edjLent^wiU 
unsettled  business  with  them,  will  please  to  call  on  the  sub-  not  bind  his  co- 
scriber,  at    No.   103,   Water  street,  for  an  adjustment  of  the  PartMr-(a> 
same.     In  future,  the  business  will  be  carried  on  by  Henry 
Hastie. 

"  Henry  Hastie. 
€€  January  7th,  1802." 

The  plaintiff  exhibited  an  account  against  Henry  Hastie  fy 
CV>.  dated  April  11,  1804,  on  which  was  endorsed  an  acknowl- 
edgment, subscribed  by  Henry  Hastie,  in  his  own  name,  as 

follows  ; 

"  Norfolk,  April  18,  1805. 
<cIf  the  dates  in  the  within  account  are  correct,  antecedent 
*°  the  dissolution  of  the  copartnership  of  Henry  Hastie  fy  Co. 
«*a.t  concern  owes  Richard  S.  Hackley  Sf  Co.  *1034  dollars,  f  *  53  f  1 
ar*<i  they  owe  me  289  dollars  and  37  cents,  which  deduct  from 
*ha.t  balance,  will  leave  Henry  Hastie  fy  Co.  in  their  debt, 
Principal,  744  dollars  and  37  cents." 

The  counsel  for  the  defendant  objected  to  this  acknowledg- 
ment, as  evidence  to  charge  the  defendant,  but  it  was  admitted 
by  the  judge.     The  defendant's  counsel  then  insisted  that  the 
Plaintilf  should  prove  that  the  dates  in  the  account,  prior  to  the 
dissolution  of  the  copartnership  of  Henry  Hastie  fy  Co.  were 
correct;  but  the  judge  said  that  it  was  unnecessary,  as  the 
"Urden  of  proof  lay  with  the  defendant  to  show  their  incor- 
rectness ;  and  that  the  acknowledgment  of  Hastie,  of  the  bal- 
ance on  that  account,  if  the  dates  were  correct,  was  conclusive 
evidence  against  the  defendant  in  the  cause. 

(a)  Walden  v.  Sherburne,  15  Johns.  424.  Hopkins  v.  Banks,  7  Cow.  Rep.  650.  Glea- 
jJJJ  v-  Clark,  Baker  v.  Stackpoole,  9  Cow.  57.  420.    Hammon  v.  Huntly,  4  Coto.  Rep. 


V. 

Patrick. 
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NKW-york,       The  jury  found  a  verdict  for  the  plaintiff,  for  the  biilana 
VJ^^^  there  stated,  and  the  interest  thereon. 
Hack  let  A  motion  was  now  made  to  set  aside  the  verdict,  and  fir  a 

new  trial,  for  the  misdirection  of  the  judge. 

Mulligan,  for  the  defendants,  contended,  that  it  had  been 
repeatedly  decided,  that  the  power  of  one  partner  to  bind  the 
other,  ceased  with  the  dissolution  of  the  partnership,  and  that,  if 
one  partner  could  not  give  or  endorse  a  promissory  note,  in  the 
name  of  the  partnership,  after  its  dissolution,  he  could  not,  foi 
the  same  reason,  by  his  acknowledgment  of  an  account,  charge 
his  copartner.  He  cited  Lansing  v.  Gaine  and  Ten  Eyck,  2 
Johns.  Rep.  300.     3  Esp.  Cases,  1 08. 

Coldcn,  contra,  insisted,  that  it  would  be  extremely  incon 
venient,  if  a  partner,  after  the  dissolution  of  the  firm,  was  not 
allowed  to  adjust  an  account,  and  bind  his  copartner  for  the 
balance  he  admitted  to  be  due.  It  is  true,  that  one  partner 
cannot,  after  the  dissolution  of  the  copartnership,  bind  his  co- 
partner by  a  new  contract ;  but  where  he  is  expressly  autho- 
rized to  settle  the  debts  of  the  former  copartnership,  he  may 
bind  his  copartner  in  relation  to  such  debts.  (1  Hen.  Black. 
155.)  The  authority  of  Hastie  was  not  only  implied,  but  ex- 
\  *  538  ]  press  ;  and  Patrick  ought,  therefore,  to  be  *bound  by  his  acts, 
in  relation  to  former  debts,  which  he  wTas  empowered  to  adjust. 

Wells,  in  reply,  wai  stopped  by  the  court. 

Pei  Curiam.  This  is  a  clear  case.  After  a  dissolution  of 
a  copartnership,  the  power  of  one  party  to  bind  the  others 
wholly  ceases.  There  is  no  reason  why  his  acknowledgment 
of  an  account  should  bind  his  copartners  any  more  than  his 
giving  a  promissory  note  in  the  name  of  the  firm,  or  any  other 
\  act.  The  plaintiff  ought  to  have  produced  further  evidence 
of  the  debt;  the  acknowledgment  of  Hastie  alone  was  not 
sufficient  to  charge  Patrick. 

There  must  be  a  new  trial  with  costs  to  abide  the  event  of 
the  suit. 

New  trial  granted. 
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Montgomery 

Montgomery  against  Hasbrouck  and  others,  hasbrouck 

A  CAPIAS  AD  RESPONDENDUM  was  issued,  at  the  in  an  aciioi, 

suit  of  the  plaintiff,  against  James  Hasbrouck,  Conrad  E.  El-  ™£j£*l9^'% 

mendorf  Daniel  Lewis,  and  seven  others,  to  answer  in  a  plea  etiam  clause  is 

of  trespass,  returnable  at  the  last  May  term.     The  writ  con-  j^fiynum! 

tained  no  ac  etiam  clause,  and  all  the  defendants,  except  Lewis,  her  'of  defend- 

having  been  taken,  their  appearance  was  endorsed  on  the  writ,  joSed"1^  one 

as  is  usual,  where  defendants  are  not  held  to  bail.  writ,  and   the 

A  declaration  was  filed  against  all  the  defendants,  who  had  flSSjJrds™^ 

thus  endorsed  their  appearance,  except  Conrad  E.  Elmendorf;  dare     against 

and  a  default  and  interlocutory  judgment  was  afterwards  duly  {i^ecourt°8ev! 

entered  for  want  of  a  plea.  eraiiy,   or    a- 

gainst       some, 
omitting       the 

C.  E.  Elmendorf,  for  the  defendants,  now  moved  to  set  aside  others.  («)• 
the  proceedings  in  the  cause  for  irregularity.  He  contended, 
that  there  was  a  variance  between  the  writ  and  the  declaration, 
as  the  name  of  one  of  the  defendants  taken  on  the  capias  had 
been  omitted  in  the  declaration.  He  cited  1  Sellon,  255.  2 
Wils.  85. 

Slosson,  contra.  The  mode  of  proceeding  by  bill  in  trespass, 
is  derived   from   the   practice  of  the  English  Court  of  K.  B., 

r   4  COO  " 

where  it  has  been  long  settled,  that  when  the  *defendant  is  L  &«y 
once  brought  into  court  by  the  process  in  trespass,  you  may 
declare  against  him  for  any  other  species  of  injury.  (1  Tidd. 
13.  1  H.  VI.  42.  22  II.  VI.  24.)  The  object  of  the  pro- 
cess is  merely  to  bring  the  party  into  court.  In  all  actions  not 
bailable,  or  where  the  cause  of  action  is  not  specified  in  the 
writ,  the  plaintiff  may  proceed  against  all  or  any  of  the  defend- 
ants brought  into  court. 

In  the  case  of  Holland  v.  Johnson,  (4  Term  Rep.  695.)  the 
Court  of  K.  B.,  in  England,  decided,  that  the  plaintiff  might 
join  four  defendants  in  one  writ,  and  sever  the  subsequent  pro- 
ceedings against  them.  And  in  Stables  v.  Ashley  and  others, 
(1  Bos.  Sf  Pull.  49.)  in  the  C.  B.,  the  court  said  that  they 
would  not  countenance  such  an  objection  as  is  now  made, 
unless  they  were  bound  by  the  strictest  authority;  and  they 
held  the  distinction  to  be,  between  process  bailable  and  not 
bailable  ;  and  that  in  the  latter,  the  plaintiff  may  declare  against 
one  defendant,  though  several  are  named  in  the  writ.  This 
distinction  was  also  recognized  by  the  Court  of  K.  B.  in  the 
case  of  Yardley  v.  Burgess,  (4  Term  Rep.  697.  in  note.)     In 

(a)  Knickerbocker  v.  Colver,  8  Cow.  Rep.  111.    Roosevelt  v.  Soulden,  16  Johns.  44. 
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NEW- YORK,  Allington   v.   Valvasor,  (1    Com.  Rep.  74.)  where    four   de« 
K^^^y  fendants  were  arrested  on  the  latitat,  and  appeared  severally, 

Jacksox      Ch.  J.  Holt  held,  that  the  plaintiff  might  declare  against  them 

Virg,l       severally. 

Per  Curiam.  Where  the  process  is  not  bailable,  or  the 
cause  of  action  is  not  specifie.d  in  the  writ,  the  plaintiff  may 
join  any  number  of  defendants  in  the  writ,  and  declare  against 
them  severally.  There  can  be  no  inconvenience  in  this  prac- 
tice. If  either  of  the  defendants  is  not  declared  against,  and 
he  wishes  to  get  rid  of  the  action,  he  must  proceed  by  obtain- 
ing a  rule  against  the  plaintiff  to  declare  against  him,  or  be 
nonsuited. 

Rule  refused. 


[*540]  *Jackson,  ex  dem.  Kenton,  against  Virgil. 

if  an  affidavit  HOPKINS  moved  for  an  attachment  against  the  defendant, 
begins  with  the  for  the  non-payment  of  costs.  The  affidavit,  on  which  the 
narae"cnwhhout  motion  was  founded,  was  not  signed  with  the  name  of  the 
bein^  subscrib-  party,  but  it  was  in  the  usual  form,  and  had  the  jurat  of  a 
ient  "  proper  magistrate. 

Per  Curiam.  As  the  affidavit  begins  with  the  name  of  the 
party  making  it,  and  appears  to  have  been  duly  sworn  to  before 
a  proper  magistrate,  we  think  it  sufficient.  (3  Caines,  190. 
Haff  v.  Spicer  and  Potter.) 

Ruie  granted 
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N  Jackson 

Reynolds  against  Lammond.  Meyers. 

SED  G  WICK  moved  to  set  aside  the  capias  ad  satisfaciendum  Where  a  per. 
issued  against  the  defendant  in  this  cause,  for  irregularity.  The  juL^n^b* 
defendant  had  obtained  a  judgment  before  a  justice,  against  the  fore  a  justice, 
present  plaintiff  for  1 1  dollars,  on  which  a  certiorari  was  brought  [°nrd  ^i^eaTS 
to  this  court,  and  at  the  last  term,  the  judgment  below  was  a  soldier  in  the 
reversed,  and  a  judgment  of  reversal  in  this  court  was  entered,  tfSLf°LJwr! 
and  on  which  the  costs  amounted  to  above  20  dollars.  On  the  and  the  judg. 
26th  July  last,  the  defendant  enlisted  as  a  soldier  in  the  army  ^TvSS 
of  the  United  States.  It  was  contended,  that  the  judgment  in  this  court, 
of  the  costs  on  the  reversal  being  subsequent  to  his  enlistment,  moum?™18'  "« 
no  execution  could  issue  against  the  defendant.  more  than  20 

dollars,  it   was 

held,  that     the 

JFoot)  COntra.  costs      referred 

back      lo     the 
#  #  time  of  the  ori- 

Per  Curiam.  The  costs  must  be  considered  as  referring  ginai  judgment, 
back  to  the  original  judgment,  and  that  being  prior  to  the  en-  fendanfin  error 
Hstment,  and  the  sum  above  20  dollars,  the  defendant  is  not  wasnoi«mitied 
entitled  to  a  discharge.     (See  ante,  p.  445.)  fromt.?S 

tion  issued    on 

Rule  refused.      ^SSST^ 


"Jackson,  ex  dem.  Ludlow,  against  Meyers,  [  *  541  ] 

r.  TALLMADGE,  for  the  defendant,  moved  for  judgment  J?^  J  bnee* 
I*  in  case  of  nonsuit,  for  not  proceeding  to  trial  at  the  last  cir-  granted,and  the 
cu't  in  Dutchess,  on  the  usual  affidavit.  plaintiff    does 

7  not  bring  on  the 

cause  to    trial, 

J.  Radcliff,  contra,  said  he  was  ready  to  stipulate,  but  sup-  pursuant  to  no- 
posed  that,  as  the  cause  had  been  once  tried,  and  a  new  trial  oTnonsu^wUi 
granted,  the  plaintiff  was  not  now  obliged  to  stipulate.  will  hemmed, 

o  »  r  °  *    .  unless  he  stipu- 

lates to  try  (hfl 

Per  Curiam.     It  makes  no  difference  whether  there  has  been  cauf°    at..  Ilw 
one  trial  or  not.     In  every  case  where  the  plaintiff  does  not 
bring  on  the  cause  pursuant  to  notice,  he  must  be  nonsuited, 
unless  he  stipulates  to  try  the  cause  at  the  next  circuit,  or  be 
nonsuited. 
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Falls  against  Stickney. 

Where  a-  plea  GRIFFEN,  for  the  plaintiff,  moved  for  judgment  by  de- 
lUpiaintiffcon-  fault,  in  this  cause,  on  the  ground,  that  the  plea  which  had 
•iders  as  fr.vo-  been  put  in,  was  a  nullity. 

lous,  or  a   nul- 
lity,   he     may 

either  enter    a         Foot,  contra. 
default  for  want 
of   a    plea,    or  m 

demur, but  must  Per  Curiam.  The  plea  is  clearly  bad,  but  it  may  have  been 
counTor  judgt  put  in,  bona  fide.  If  a  plea  is  bad  or  frivolous,  the  plaintiff 
mem  by  de-  ought  either  to  demur  to  it,  or  treat  it  as  a  nullity,  and  enter  a 
fr»»t.  (a)  default,  without  any  application  to  the  court.     Had  the  plain- 

tiff demurred,  the  defendant  might  have  obtained  leave  to 
amend.     The  present  motio'n  was  unnecessary. 

Rule  refused. 

(a)  Sharp  V.  Sharp,  1  Wend.  Rep.  14. 


f  *542]  *Main  against  NeWson. 

fn  every  case  BALDWIN,  for  the  plaintiff,  moved  to  bring  on  the  argo- 

mentC,  the  pafty  ment  of  this  cause,  when   *S.  Jones,  jun.,  for  the  defendant, 

who  is  to  open  called  for  the  points  which  were  to  be  insisted  on,  in  the  argu- 

must  dSlvSr1  to  nient.     Baldwin  replied,  that  the  case  came  before  the  court 

the  court,  and  on  a  point  reserved  at  the  trial,  and  it  did  not,  therefore,  come 

seiche  ;3*  within  the  rule  of  practice  requiring  the  party  bringing  on  the 

he'  meaiw   to  argument  to  furnish  the  court  and  opposite  party  with  the 

insist  on.  *J5„ia 

points. 

Per  Curiam.  The  rule  is  general,  and  the  party  must  de- 
liver the  points  in  every  case,  before  the  argument  Comes  on. 
Though  a  single  question  was  reserved  by  the  judge  at  N.  F. 
yet  that  may  give  rise  to  various  and  distinct  points  of  argument 

Rule  refused. 
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GENERAL  RULE. 

November  21,  1808. 

K  ORDERED,  that  hereafter,  a  plaintiff  in  any  cause,  at  any  cir- 
cuit court  or  sittings,  may,  at  the  opening  of  the  court,  on  each 
day,  or  on  such  day  as  the  presiding  judge  shall  allow,  and  be 
fore  the  court  shall  proceed  to  try  any  litigated  cause,  take  an 
inquest :  provided,  the  intention  of  the  plaintiff  to  take  an  in- 
quest shall  be  expressed  in  the  notice  of  trial :  and  unless  (be- 
fore a  jury  are  empannelled  to  take  the  inquest)  the  party  de- 
fendant, or  his  attorney,  shall  file  with  the  clerk  of  the  circuit 
or  sittings,  an  affidavit,  satisfactory  to  the  judge  presiding  at 
the  circuit  or  sittings,  that  such  defendant  has  a  good  and  sub- 
stantial defence,  and  serve  a  copy  thereof  on  the  opposite 
party,  the  defendant  shall  be  held  liable  to  pay  the  costs  of  the 
trial,  provided  the  inquest  is  afterwards  set  aside,  together  with 
the  costs  of  the  application. 


END    OF    NOVEMBER  TERM. 
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ARGUED   AND    DETERMINED 


»   THE 


eoutt  for  tt|t  &xial  of  Kmptutymtntu 


AND 


THE  CORRECTION  OF  ERRORS 


OF   THE 


STATE  OF  NEW-YORK, 

FEBRUARY   AND   MARCH,  1806. 


David  Deas,  appellant, 
against 
Daniel  Thorne,  William  Thorne,  Richard  V.  W. 
Thorne,  John  Thorne,  jun.  and  Henry  G.  Wis- 
ner,  who  are  impleaded  with  the  President  and 
Directors  of  the  Marine  Insurance  Compant 
of  New-York,  respondents. 

^^appeai  QN  the  5th'  May,  1806,  the  appellant  filed  a  bill  in  the 
of  the  Court  of  Court  of  Chancery  against  the  respondents.  From  the  nature 
[  *  544  ]  of  the  appeal,  and  the  decision  of  this  cpurt  upon  it,  *it  be- 
Chancery,post-  comes  unnecessary  to  state  the  pleadings,  or  the  facts  on  which 

i^ofacbc;  lhe  merits  of  the  cause  rest- 

until  the  assign-       The  respondent  John  Thorne,  jun.  filed  his  separate  answer 

^p^iXwho  to  the  bi,1>  on  the  6th  June>  1806-     Richard   V.  W.  Thome 

.  become  in-  filed  his  separate  answer  on  the  25th  June,  1806.     On  the  6th 

iogVentne  ^  J*™>  1806>  Daniel  Thorne  and  William  Thorne  filed  their  joint 

should  be  made 

parties,        this 

court  will  not  hear  or  decide  on  the  merits  of  the  cause.    On  an  appeal  from  an  interlocutory  order  of  tba 

Court  of  Chancery,  this  court  will  not  permit  evidence  to  be  read,  which  was  not  read  in  the  court  below, 

nor  will  they  hear  and  decide  on  the  merits,  unless  the  merits  have  also  been  heard  in  the  court  below. 

Where  a  party  in  a  cause  in  chancery  becomes  insolvent  pending  the  suit,  his  assignees  must  oe  made  oar 

ties  before  the  cause  can  be  heard. 
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and  several  answers  ;  and  Henry  W.  Wisner  put  in  his  separate  IN  ekkcr 
answer  on  the  same  day.  Albany 

To  these  answers,  the  appellant  filed  a  general  replication,     Feb.  isos. 
on  the  3d  July,  1808.  ^^Deas^^ 

On  the  7th  August ,  1806,  the  Marine  Insurance  Company  v. 

put  in  their  answer,  to  which  the  appellant  replied  on  the  3d   TH°fh*fs and 
September,  1806. 

The  respondents  jR.  V.  W.  Thome  and  John  Thome,  jun. 
who  were  original  and  necessary  parties  to  the  bill,  having  be- 
come insolvent,  obtained  on  the  8th  December,  1806,  their  dis- 
charge under  the  insolvent  act,  having  assigned  all  their  estate, 
in  pursuance  of  the  act,  to  John  Thome  the  elder,  and  Wil- 
liam Thome,  one  of  the  respondents.  In  April,  1807,  John 
Thome,  jun.  and  R.  V.  W.  Thome,  presented  a  petition  to  the 
chancellor,  stating,  that  since  they  had  filed  their  answers  to 
the  bill  of  the  appellant,  they  had  obtained  their  discharge 
under  the  insolvent  act,  and  prayed  leave  to  file  further  answers 
to  the  said  bill,  and  that  they  might  have  the  benefit  of  their 
discharge,  among  other  matters  of  defence,  to  the  suit.  The 
prayer  of  the  petition  being  granted,  they  filed  further  and  sep- 
arate answers,  on  the  17th  Jane,  1807,  setting  forth  their  dis- 
charges under  the  insolvent  act,  and  praying  the  benefit  of 
them  in  defence.     Replications  were  put  in  to  these  answers. 

In  September,  1807,  the  cause  was  regularly  set  down  for  a 
hearing,  before  the  chancellor,  and  a  motion  being  made  by 
the  appellant's  counsel  for  that  purpose,  the  counsel  for  the 
respondents  objected  to  the  cause  being  heard,  for  the  want 
of  proper  parties,  insisting,  that  William  Thome,  one  of  the 
assignees  of  John  Thome,  jun.  and  *R.  V.  W.  Thome,  in  his  [  *  545  A 
character  of  assignee,  ought  to  be  brought  before  the  court,  and 
that  John  Thome  the  elder  was  also  a  necessary  party.  The 
hearing  of  the  cause  was,  therefore,  postponed ;  and  in  Decem- 
ber, 1807,  the  chancellor  decreed,  that  the  assignees  of  John 
Thome,  jun.  and  JR.  V.  W.  Thome  were  necessary  parties, 
and  ordered,  that  the  hearing  of  the  cause  should  be  further 
postponed,  until  they  were  brought  before  the  court  as  parties. 
From  this  order,  an  appeal  was  entered,  on  the  28th  December, 
]807,  to  this  court. 

The  reasons  for  this  order  were  thus  assigned  by  his  honor, 

The  Chancellor.  The  object  of  the  bill  was  to  recover  against 
Richard  V,  W.  Thome,  and  JohnThome,  jun.  a  sum  of  money 
due  on  two  policies  of  insurance,  amounting  to  about  4,000  dol- 
lars*, which  the  appellant  alleged  were  delivered  to  him  by  them, 
as  security  for  debts  due  by  them  to  him,  amounting  to  3,198 
dollars  and  30  cents,  but  which  policies  they  afterwards  got  into 
their  possession,  and  fraudulently  assigned  to  Daniel  Thome  and 
William   Thome.     There  were  other  allegations  in  the  bill, 
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Feb.  1808. 

Djcas 

v. 

Thorn e  and 

others. 


[•54*J  J 


t  Since  report- 
ed in  1  Johns, 
Vas.  436, 


ty  error,  which  it  is  not  necessary  now  to  state.     All  the  transaction! 
Albany,     between  the  respondents,  to  the  prejudice  of  the  appellaDt, 
were  charged  in  the  bill  as  fraudulent. 

The  appellant  showed  that  the  property,  for  which  he  claim- 
ed to  be  compensated,  was  transferred  to  him  merely  as  secu- 
rity. A  comparison  of  the  original  sums  stated  to  have  been 
due,  with  the  indication  of  the  value  of  the  subjects  trans- 
ferred, from  the  appellant's  own  showing,  warranted  the  infer- 
ence, that  the  value  of  the  property  amounted  to  about  the 
sums  for  which  it  was  pledged ;  but  part  of  the  sums,  it  was 
alleged,  had  been  paid. 

If  there  should  be  a  surplus,  Richard  V.  W.  Thome  and 
John  Thome,  jun.  would  be  entitled  to  it,  and  their  assignees, 
representing  their  interests,  had  a  right  to  come  in,  as  parties 
to  the  account,  and  to  repel  the  allegation  of  fraud. 

#The  assignment,  under  the  insolvent  law,  vested  the  inter- 
est of  the  insolvent  in  his  assignees,  jointly.  Having  a  joint 
interest,  both  ought  to  have  been  brought  in  as  parties ;  and 
it  is  no  answer  to  say,  that  one  of  them  was  already  a  party 
before  the  court,  since  he  was  brought  in,  in  a  different  capa- 
city, to  litigate  on  grounds  with  which  his  interest,  as  an  as- 
signee, had  no  necessary  or  immediate  connection.  I  was, 
therefore,  of  opinion,  that  the  cause  ought  to  stand  over,  for 
want  of  parties. 

Baldwin,  for  the  appellant,  was  then  proceeding  to  argue 
the  cause  on  its  merits,  (the  whole  of  the  pleadings  and  evi- 
dence being  stated  in  the  cases  delivered  to  the  court,)  when 
the  court  desired,  that  a  preliminary  question  might  first  be 
argued,  whether,  on  such  an  appeal,  this  court  would  hear  and 
decide  on  the  merits  of  the  cause. 

Baldwin.  In  the  case  of  Johnson  v.  Stagg,  (2  Johns.  Rtp* 
510.)  there  was  an  appeal  from  an  interlocutory  order  of  the 
chancellor,  referring  it  to  the  master  to  ascertain  the  amount 
of  principal  and  interest,  due  on  a  bond  and  mortgage,  set 
forth  in  the  bill,  and  directing  him  to  report  thereon ;  and  this 
court,  on  the  appeal,  heard  and  decided  on  the  merits.  Every 
order  of  the  court  below,  of  whatever  kind,  may  be  appealed 
from,  and  if  all  the  facts  and  merits  in  the  cause  are  brought 
before  this  court,  on  the  appeal,  there  is  no  reason  why  this 
court  should  not  finally  decide  on  them,  without  putting  the 
parties  to  the  trouble  and  expense  of  going  back  to  the  Court 
of  Chancery  to  have  the  merits  there  discussed  and  decided, 
and  again,  perhaps,  brought  up  here  by  an  appeal. 

In  the  case  of  Le  Guen  v.  Gouverneur  fy  Kemblefi  whew 
there  was  an  appeal  from  an  order  of  the  chancellor,  directing 
an  issue  to  be  tried  at  law,  this  court  heard  and  decided  on 
the  whole  merits  of  the  cause. 
420 


OF  THE  STATE  OF  NEW-YORK. 


54« 


Dkas 


*Per  Curiam.  In  the  cases  in  which  this  court  have  de- 
cided on  the  merits,  on  appeals  from  interlocutory  orders  of  the 
Court  of  Chancery,  the  whole  merits  had  been  discussed  before 
the  chancellor.     The  party  has  a  right  to  have  his  cause  heard 
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Riggs  and  Van  Vechten,  contra.     This  is  a  court  of  appel-  IN  error 
/ate  jurisdiction,  instituted   to  correct  the  errors  of  inferior     albany 
courts      It  has    no  original  jurisdiction    whatever;   but   the     Feb.  1808. 
present  appeal  is  an  attempt  to  convert  it  into  a  *court  of       ~    ~ 
original  jurisdiction.     It  would  be  absurd  for  this  court  to  pro- 
ceed  to  correct  errors  in   the  decision  of  the   court  below,   Th£££*  and 
when  no  decision  had  been  made  in  that  court.     Such  a  decree 
would  be  original,  not  corrective ;  since  it  would  be  founded 
on  evidence   never  read    or  considered  in   the  court  below. 
Parties  have  a  constitutional  right  to  have  their  causes  decided 
on  the  merits,  in  the  courts  below,  and  to  have  any  supposed 
errors  in  those  decisions  corrected  by  this  court :  But  if  the 
present  mode  of  proceeding  is  to  be  sanctioned,  they  will  be 
deprived  of  the  benefit  of  the  Court  of  Chancery. 

Again,  the  statute  (Laws.  v.  1.  p.  185.  sect.  9.)  limits  the 
right  of  appeal  from  all  interlocutory  orders  or  decrees  to 
15  days;  but  parties  have  five  years  within  which  to  appeal 
from  a  final  decree.  If  the  present  attempt  succeeds,  this 
provision,  as  to  the  right  of  appeal  from  final  decrees,  will  be 
rendered  nugatory. 

In  the  cases  which  have  been  cited,  there  was  a  full  hearing 
of  the  cause,  on  the  merits,  and  the  chancellor  ought  to  have 
pronounced  a  final  decree ;  and  this  court  did  no  more  than 
the  Court  of  Chancery  ought  to  have  done.  So  in  every 
other  case,  where  this  court  has  decided  on  the  merits,  on  an 
appeal  from  an  interlocutory  decree,  it  will  be  found,  that  the 
orders  were  made,  after  a  full  hearing  on  the  merits  in  the 
court  below.  In  the  present  case,  none  of  the  evidence  taken 
in  the  cause  was  read,  but  the  hearing  was  postponed,  on  a 
preliminary  objection  for  the  want  of  the  proper  parties.  No 
evidence  can  be  read  here,  which  was  not  read  in  the  court 
below.  It  is  a  universal  principle,  that  on  an  appeal,  the 
cause  must  be  heard  on  the  same  evidence,  that  was  read  in 
the  inferior  court.  (Eden  v.  Bute,  1  Bro.  P.  C.  465.  2d  ed. 
1  Vern.  443.  Prec.  in  Cha.  295.  496.)  This  rule  is  observed, 
even,  on  the  rehearing  of  a  cause,  on  an  appeal  from  the 
master  of  the  rolls,  before  the  chancellor,  in  England,  thougn 
it  is  in  the  same  court.  The  practice  contended  for  by  the 
appellants  would  be  subversive  of  the  course  of  judicial  pro- 
ceedings, established  by  the  constitution  and  laws.  The  busi- 
ness of  this  court  would  be  increased  to  such  a  degree,  as  to 
render  it  extremely  inconvenient,  if  not  impracticable,  to  des 
patch  it. 
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!N  error,  on  the  merits,  in  that  court,  as  well  as  here.  In  the  case  of  h 
Guen  v.  Gouverneur  and  Kemttle,  the  court  went  far  enough ; 
but  there,  the  merits  were  discussed  and  deliberated  on  by  the 
chancellor,  before  he  awarded  an  issue.  In  the  present  case, 
there  is  an  appeal  from  an  order,  directing  the  hearing  of  the 
cause  to  be  postponed  for  want  of  proper  parties.  The  evi 
dence  was  not  read,  nor  the  merits  examined  before  the  court 
below.  This  court  ought  not  to  hear  evidence  which  was  not 
read  before  the  chancellor ;  and  if  we  were  to  pronounce  a 
final  decree  on  the  merits,  it  would  be  going  beyond  all  the 
precedents.  Some  of  the  exhibits  in  the  cause  were  to  be 
proved  at  the  hearing  before  the  chancellor ;  and  those  proofs 
cannot  be  received  here.  By  such  a  course  of  proceeding,  the 
Court  of  Chancery  would  be  rendered  nugatory  ;  and  this  court, 
possessing  only  an  ajtpcllate  jurisdiction,  would  depart  from  its 
peculiar  province  of  correcting  the  errors  of  that  court,  and 
assume  an  original  jurisdiction.  The  party  is  not  only  entitled  to 
the  benefit  of  the  opinion  of  the  court  belcrw,  on  the  merits  of  his 
cause  ;  but  this  court  ought  to  be  in  a  situation  to  have  the  benefit 
of  the  reasons  of  the  chancellor,  which  it  is  his  duty,  by  the  con- 
stitution, to  state.  The  argument  must,  therefore,  be  confined 
to  the  question,  as  to  the  propriety  of  the  order  postponing 
the  hearing,  and  directing  the  assignees  of  i?.  V.  W.  Thome 
and  John  Thorne,  jun.  to  be  made  parties. 

Baldwin  then  contended,  that  the  assignees  of  JR.  TV.  W* 
Thorne  and  John  Thorne,  jun.  were  not  necessary  paities. 
The  bill  charges  R.  V.  W.  Thome  and  John  Thouie,  jun. 
with  fraud ;  and  though  exonerated  from  their  debts  by  the 
insolvent  act,  they  are  not  discharged  from  the  fraud  They 
were  necessary  parties ;  and  if  they  are  to  remain  before  the 
court  as  proper  parties,  it  cannot  *be  necessary  to  have  their 
assignees  brought  in  as  parties.  No  person  need  be  made  a 
party,  against  whom  there  can  be  no  decree ;  and  no  decree 
can  be  made  against  the  assignees,  on  the  ground  of  fraud 
A  bankrupt  need  not  be  made  a  party  to  a  suit  against  his 
assignees,  because  his  interest  is  contingent.  (3  P.  Tfmh 
311.)  If  the  policies  were  not  pledged  to  the  appellant,  then 
the  bill  ought  to  have  been  dismissed.  If  they  were  pledged, 
it  will  be  seen  from  the  evidence,  that  it  was  for  a  sum  greater 
than  the  amount  of  the  policies,  so  that  there  would  be  no 
surplus,  which  the  assignees  could  claim.  Besides,  if  there 
should  be  a  surplus,  the  person  retaining  it  would  be  a  trustee 
for  the  assignees,  to  the  extent  of  the  surplus;  and  there 
would  be  no  occasion  of  making  the  cestui  que  trusts  parties, 
who  are  also  trustees  for  the  creditors,  and  who,  on  the  sami 
principle,  must  also  be  made  parties. 
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Riggs,  contra.  It  is  admitted,  that  R.  V.  W.  Thome  and  in  error 
John  Thorne,  jun.  were  proper  parties,  and  interested  in  the 
subject  matter  of  litigation.  If  so,  then  their  assignees, 
having  succeeded  to  all  their  rights*  must  be  also  interested. 
The  objection  that  the  bill  charges  fraud,  cannot  avail. 
Courts  of  equity  do  not  punish  fraud.  Proceedings  in  that 
court  are  purely  of  a  civil  nature.  It  can  only  award  costs. 
In  truth,  the  whole  controversy  relates  to  money  transactions, 
and  is  a  question  of  debtor  and  creditor.  It  has  been  said, 
that  the  whole  fund  has  been  pledged,  and  that  there  is  no 
surplus  which  can  come  into  the  hands  of  the  assignees:  But 
this  is  anticipating  the  decision  of  the  court  on  this  fact,  and 
the  assignees  ought  to  be  made  parties,  for  the  purpose  of 
enabling  them  to  contest  the  account,  and  receive  the  surplus, 
if  there  should  be  any.  They  claim  a  right  to  the  property, 
and  that  right  cannot  be  decided,  unless  they  are  parties.  It 
is  as  requisite  that  executors,  administrators,  assignees,  trustees, 
and  the  legal  representatives  of  parties  should  be  brought  before 
the  court,  as  it  was  to  bring  the  parties  themselves.  The  as- 
signees are  the  representatives  of  the  creditors ;  *and  when  the 
legal  representative  is  a  party,  it  cannot  be  necessary  to  bring  in 
the  principal.  Though  William  Thorne  is  already  a  party,  yet 
he  is  not  so,  in  the  character  of  an  assignee ;  and  John  Thorne 
the  elder,  the  other  assignee,  is  not  a  party  ;  as  the  assignment  is 
to  them  jointly,  one  cannot  act  without  the  other.  It  is  a  funda- 
mental rule  of  practice,  in  the  Court  of  Chancery,  which  it  is 
always  most  anxious  to  observe,  that  all  persons  who  may  be 
affected  by  its  decrees,  should  be  made  parties.  (Har.  Ch, 
P.  32.     M%t.  Plead.  58.     3  P.  Wins.  333.) 

Van  Ness,  J.  The  decision  of  the  preliminary  question 
which  was  raised  in  this  cause,  leaves  but  a  single  point  to  be 
disposed  of  now,  and  that  is,  whether  the  chancellor  was 
correct  in  suspending  the  proceedings  before  him,  until  the 
assignees  of  R.  V.  W.  Thorne  and  John  Thorne,  jun.  were 
made  parties  to  the  suit. 

The  subject  matter  of  the  controversy  relates  to  certain 
policies  of  insurance,  of  which  R.  V.  fV.  Thorne  and  John 
Thorne,  jun.  were  once  the  indisputable  and  acknowledged 
ewners.  These  policies  are  now  claimed  by  the  appellant,  on 
the  .one  hand,  and  by  the  respondents  Daniel  Thorne  and 
William  Thorne,  on  the  other;  each  founding  their  claim 
upon  an  assignment,  alleged  to  have  been  made  to  them  by 
R.  V.  W.  Thorne  and  John  Thorne,  jun.  The  rights  originally 
involved  in  this  cause,  therefore,  were,  1st.  Those  of  the  in- 
solvents, R  V.  W.  Thorne  and  John  Thorne,  jun.  2d.  Of 
the  appellant,  and  3d.    Of  the   respondents    Daniel   Thorne 
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and   William  Thome.     The  other  parties  to  the  suit,  for  the 
purposes  of  the  present  inquiry,  need  not  be  noticed. 

That  the  insolvents  were  necessary  and  proper  parties  to  the 
suit,  in  the  first  instance,  is  admitted  on  all  hands.  The  coun 
sel  for  the  appellant  proceeded  under  that  impression,  by  actually 
making  them  parties.  Their  rights,  in  the  progress  of  the  cause, 
were  necessarily  the  subject  of  investigation  ;  and  until  it  was 
ascertained  that  they  had  legally  divested  themselves  of  their 
interest  in  the  policies,  the  respective  claims  thereto  of  the 
appellant,  and  *of  the  respondents  Daniel  and  William  Thome, 
could  not  be  brought  into  view.  The  first  question,  therefore, 
arising  for  the  decision  of  the  chancellor;  upon  the  final  hearing, 
would  be,  whether  the  insolvents  had  made  any  assignment, 
or  other  transfer  of  the  policies,  at  all.  When  that  has  been 
determined  in  the  affirmative,  then,  and  not  till  then,  does  it 
become  material  that  the  interest  of  the  appellant,  and  Daniel 
and  William  Thome,  should  be  ascertained  and  determined 
According,  therefore,  to  the  established  rules  of  proceeding  in 
the  Court  of  Chancery,  {Mit.  89 — 144.)  the  admission  of  the 
parties,  and  the  reason  of  the  thing,  the  insolvents  were 
necessary  and  proper  parties  to  the  suit  when  it  was  first  com 
menced. 

Pending  the  suit,  the  insolvents  obtained  their  discharge, 
under  the  act  for  giving  relief  in  cases  of  insolvency ;  and  the 
respondent  William  Thome,  and  John  Thome  the  elder,  were 
duly  appointed  their  assignees.  These  facts  the  insolvents, 
by  leave  of  the  chancellor,  disclosed  in  further  separate  answers, 
and  prayed  the  benefit  of  them  in  their  defence. 

It  appears  to  me,  that  every  thing  which  has  been  said,  to 
show  that  the  insolvents  were  necessary  and  proper  parties  to 
the  suit,  before  their  discharge,  applies,  with  equal  force,  to 
prove  that  the  assignees,  after  that  event,  were  equally  so. 
They  stand,  in  relation  to  this  transaction,  precisely  in  the  place 
of  the  insolvents. 

The  assignees  have  succeeded  to  all  the  rights  of  the  in-  ' 
solvents,  which,  in  behalf  of  the  creditors,  they  are  bound  to 
protect  and  defend.  They  have  the  same  interest  in  the  final 
issue  of  the  cause,  and,  in  the  character  of  assignees,  are  en- 
titled to  be  heard.  They  have  a  right  to  insist  on  the  same 
defence  which  the  insolvents  had.  Admitting  that  the  policies 
in  question  have  been  assigned  to  the  appellant,  to  secure  the 
payment  of  the  demands  stated  in  the  bill,  still  the  amount 
actually  due  to  him  is  in  dispute.  In  this  question  the  assignees, 
in  behalf  of  the  creditors,  arc  materially  interested. 

*One  of  the  assignees  is  not  a  party  to  the  suit  at  all,  and 
the  other  is  not  a  party  in  that  character.  In  my  opinion,  the 
suit  cannot  proceed  until  both  the  assignees,  as  such,  are 
brought  into  court ;  and  this  opinion  is  in  conformity  with  the 
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It  was  said,  on  the  argument,  that  from  the  answers  and 
proofs  in  the  cause,,  it  was  evident  that  the  insolvents  had 
pledged  the  policies  in  question  to  the  appellant,  and  Daniel 
and  William  Thorne,  for  the  payment  of  a  greater  sum  than 
had  been  recovered  upon  them,  and  as  the  insolvents,  therefore, 
could  have  no  interest  in  the  decision  of  the  cause,  so  neither 
could  their  assignees.  This  argument  proceeds  upon  a  false 
basis.  A  fact  is  assumed,  in  this  stage  of  the  suit,  which 
cannot  be  judicially  recognized  to  be  true,  until  the  final  hearing 
of  the  cause.  Until  then,  every  person  whose  interest  may  be 
affected  by  that  fact,  must  be  a  party,  so  that  he  may,  if  he 
pleases,  controvert  it  if  false,  or  admit  it  jf  true.  The  ques- 
tion here  is,  Who  is  entitled  to  receive  the  sum  due  upon  the 
policies  ?  Before  that  question  can,  or  ought  to  be  decided, 
surely  every  one  interested  in  it  ought  to  be  heard.  If  the 
assignees  are  made  parties,  it  is  possible  (though  I  admit,  as 
the  evidence  now  stands,  it  is  very  improbable)  that  they  may 
be  deemed  to  have  a  right  to  receive  it. 

For  these  reasons,  my  opinion  is,  that  the  appeal  ought  to 
be  dismissed  with  costs,  and  that  the  order  of  the  Court  of 
Chancery  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court,  it  was, 
thereupon,  ordered,  adjudged  and  decreed,  that  the  order 
of  the  Court  of  Chancery  complained  of  by  the  appellant,  be 
affirmed ;  and  that  the  appellant  pay  to  the  respondents  100 
dollars,  for  their  costs  and  expenses,  on  the  appeal ;  and  that 
the  record  and  proceedings  be  remitted,  &c. 
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Judgment  of  affirmance. 

425 


4 


553*  CASES  IN  THE  COURT  OF  ERRORS 

IN  ERROR. 


ALBANY, 

Feb.  1308. 


v. 

Sl.EGHT. 


^^^  *Lewis  Farquh arson  and  others,  appellants, 

against 
Jacob  Mabee  and  others,  respondents. 

No  costs  are  al- 

loi|iantthe  ST  THE  respondents,  in  their  answer  to  the  petition  of  appeal 
cour"  oii"a  r«!  in  this  cause,  consented  that  the  orders  of  the  Court  of  Chancery, 
rcr*a/||Jea  de-  complained  of  by  the  appellant,  should  be  reversed,  the  pic 
bek»w.  (tt)C°      and  demurrer  allowed,  and  the  bill  dismissed,  with  costs. 

Hoffman,  for  the  appellant,  thereupon  moved,  that  the  re- 
spondents should  be  ordered  to  pay  a  sum  to  the  appellants,  to 
indemnify  them  for  the  costs  and  expenses  attending  the 
appeal. 

Per  Curiam/  In  the  case  of  Le  Guen  v.  Gouverneur 
fy  Kemble,  (1  Johns.  Cas.  522.)  the  question  of  costs  on  appeals 
was  much  discussed,  and  it  was  settled,  that  no  costs  are  to  be 
allowed,  on  the  reversal  of  a  decree.  The  bill  must  be  dis- 
missed with  the  costs  in  the  court  below  ;  and  each  party  must 
pay  his  own  costs  in  this  court. 

Motion  denied. 

(a)  Murray  v.  Blatchford,  2  Wend.  Rep.  221,  and  the  cases  cited  by  the  chancelloi 
in  nis  opinion. 


I  *  554  ]      *Hartshorne,  Rhinelander  and  others,  plaintiffs  ifl 

error, 

against 

John  Sleght  and  Cornelius  Sleght,  defendants  in 

error. 

Where  a  writ  AT  the  last  court,  a  writ  of  venire  facias  de  novo  was  awarded 
brou^°ronWaa  in  this  cause.  (2  Johns.^  Rep.  549.)  At  the  last  sittings  in 
bill  of  exccp-  New-  York,  the  chief  justice,  before  whom  the  cause  was  tried, 

tions  from    the 

Supreme  Court,  m  #  . 

and  the  cause  was  decided  in  favor  of  the  plaintiffs  in  error,  and  a  venire  de  novo  awarded,  and  oo  «J 
new  trial  of  the  cause  below,  a  second  bill  of  exceptions  was  taken  on  the  same  point,  and  a  second  writ « 
•error  brought,  this  court,  on  motion,  quashed  the  second  writ  of  error,  (a) 

(a)  Pvnney  v.  Gleason,  9  Cote.  Rep.  636. 
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gave  his  opinion,  that  the  paper  in  question   was  a  sea-Utter,  in  error. 

agreeably  to  the  decision  of  this  court,  when  the  cause  came  ~~ albwv 

before  them,  on  a  former  writ  of  error.     To  this  opinion,  the     Feb.  18O8.' 

counsel  for  the  plaintiffs  in  error  tendered  a  bill  of  exceptions. 

It  was  objected,  that  after  this  question  had  been  definitively 

settled  in  the  Court  for  the  Correction  of  Errors,  another  bill  of     Slkght 

exceptions    would   not  lie ;  but  the  chief  justice,  after  some 

consideration,  signed   it;  and   on    the    bill  of  exceptions,  a 

second  writ  of  error  was  brought  to  this  court.     From  the 

transcript  of  the  record  sent  up,  it  appeared  that  the  second 

bill  of  exceptions  was  precisely  similar  to  the  one  on  which 

the  former  writ  of  error  was  brought.  Errors  had  been  assigned, 

but  there  was  no  joinder  in  error. 

Hoffman,  for  the  defendants  in  error,  now  njoved  to  quash 
the  writ  of  error,  on  the  ground  that  a  second  writ  of  error 
would  not  lie  for  the  same  cause.  (2  Bac.  Abr.  477.  Error, .G. 
note,  2  Sdlon,  540.)  To  show  that  this  was  the  proper  court, 
in  which  the  writ  was  to  be  quashed,  and  not  in  the  Supreme 
Court,  he  cited  Doug.  336.    2  Sdlon,  538. 

Pendleton  and  Harison,  contra.  A  court,  whose  decisions 
may  be  revised  by  a  higher  tribunal,  will  not,  by  quashing  a 
writ  of  error,  deprive  the  higher  tribunal  of  the  power  of  re- 
viewing a  decree,  on  an  appeal.  An  appeal  lies  from  the  decis- 
ion or  decree  of  the  highest  court  of  law  or  equity,  in  any 
state,  to  the  Supreme  Court  of  the  United  States,  in  the  cases 
mentioned  in  the  25th  section  *of  the  judiciary  act ;  {Laws  U.  [  *  555 
S.  v.  1.  p.  47.)  and  as  this  case  draws  into  question  the  construc- 
tion of  a  treaty  of  the  United  States,  the  plaintiffs  in  error  have 
a  right  to  appeal  from  the  final  decision  of  this  court.  The 
former  decision  in  this  court  was  not  a  final  decree ;  no  final 
judgment  could  be  pronounced  on  the  record  then  before  the 
court;  it  was  necessary  to  award  a  venire  de  novo.  No  writ  of 
error  lies  but  on  a  final  judgment  or  decree.  (6  East,  333.) 
Suppose  a  writ  of  error  brought  from  the  Court  of  Common 
Pleas  to  the  Supreme  Court,  after  a  venire  de  novo  had  been 
awarded,  could  the  Supreme  Court,  by  quashing  the  second  writ 
of  error,  deprive  the  party  of  the  opportunity  of  bringing  his 
cause  to  this  court  ? 

A  writ  of  error  is  sometimes  quashed  for  informality  or  irreg- 
ularity ;  but  it  is  a  novel  attempt  to  quash  the  present  writ, 
because  the  law  has  been  settled.  It  is  objected,  that  a  second 
writ  cannot  be  brought  on  the  same  question  ;  but  how  is  this 
court  to  know  that  there  are  not  other  points  involved,  and  to 
De  decided,  on  the  second  bill  of  exceptions  ?  A  second  writ 
of  error  may  be  brought  where  the  first  has  been  abated  or 
discontinued,  or  in  case  of  a  voluntary  nonsuit,  though  it  may 
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m  ERROR,  not  be  a  supersedeas.     On  the  new  trial,  the  plaintiffs  in  errol 

Albany""  might  go  into  any  matter  of  defence  that  they  thought  proper. 

Feb.  1808/     The  judge,  at  the  sittings,  could  not  refuse  to  sign  the  bill  oi 

~        exceptions  tendered  to  him.     The  act  is  imperative.   (Laws  iV. 

v""  "    Y.  v.  1.  p.  276.  sect.  6.)  There  has  not  been  a  final  decree  in 

Sleght.      this  court ;  and  it  is  enough,  that  the  plaintiffs  in  error  have, 

prima  facie,  a  right  of  appeal  to  the  Supreme  Court  of  the 

United  States. 

T.  A.  Emmet ,  in  reply.  The  motion  is  novel,  because  it  is 
without  precedent,  that  where  a  question  has  been  settled  by 
a  court  of  dernier  resort,  the  cause  can  be  again  brought  before 
the  same  court  for  a  second  decision.  If  a  party  becomes  non- 
suited, on  a  writ  of  error,  he  cannot  have  a  second  writ  of 
error.  It  is  only  in  case  of  accident  or  inadvertence,  that  a 
second  writ  is  allowed.  This  is,  in  fact,  a  writ  of  error  to  this 
court,  to  review  its  former  decision.  If  the  plaintiffs  in  error 
[  *  556  ]  wished  to  *carry  the  cause  to  the  Supreme  Court  of  the 
United  States,  they  ought  to  have  appealed  from  the  decision 
on  the  first  bill  of  exceptions. 
i 

The  Chancellor.  (After  stating  the  facts  and  proceedings 
in  the  cause.)  The  parties  have  changed  situations.  The 
plaintiffs  in  the  court  below  having,  on  the  former  bill  of  ex- 
ceptions, maintained  the  errors  stated  in  their  general  assign- 
ment of  errors  in  this  court,  the  defendants  below  have  now 
brought  their  writ  of  error.  On  this,  they  have  made  a  special 
assignment  of  errors ;  that  by  certain  treaties  of  the  United 
States  with  the  French  nation,  the  Dutch  nation,  and  the  Span- 
ish nation,  respectively  made,  (which  nations  were,  on  the  13th 
.  day  of  October,  1798,  and  before  and  after,  at  open  war,  and 
with  all  which  nations  the  United  States  were  at  peace,)  in  case 
either  of  the  contracting  parties  should  be  engaged  in  a  war. 
the  ships  and  vessels  belonging  to  the  other  party  should  be 
furnished  with  sea-letters,  or  passports,  according  to  the  form 
annexed  to  the  said  treaties  respectively ;  one  of  which  sea- 
letters  was  to  be  delivered  to  every  vessel  belonging  to  a  citi- 
zen or  citizens  of  the  United  States,  by  the  direction  of  the 
executive  government,  as  is  set  forth  and  specified  in  the 
record  and  proceedings  in  the  cause  :  and  the  defendants, 
now  plaintiffs  in  error,  did  specially,  and  in  due  form  of  law, 
set  up  and  claim,  as  a  right  founded  on  the  true  construction 
of  the  said  treaties,  that  the  defendant  in  error  ought  to  prove 
that  the  said  vessel  had  sailed  with  such  sea-letter,  and  that,  not 
having  so  sailed,  they  were  not  entitled  to  recover  on  the  said 
policy,  which  claim  the  chief  justice  had  disallowed  on  the  trial. 
A  general  assignment  of  errors  was  added,  but  no  joinder  in 
error  has  been  filed. 
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A   motion  has  now  been  made  to  quash  the  second  writ  IN  error 
of  error,  because  the  bill  of  exceptions  presents  the  same  point     albany 
which  has  been  already  determined,  as  the  error  relied  on.  Feb.  lsoft^ 

The  writ  of  error  is  a  writ  of  right,  and  issues,  of  course,  at  ^^^^^^ 
the  instance  of  the  party  conforming  to  the  statutory  restraint,  v. 

which  requires  the  certificate  of  counsel  as  a  prerequisite  *to  its      Slkght. 
issu  ng.     If,  however,  this  legal  right  is  wrested  to  the  purposes       L     &&  *  J 
of  vexation  or  oppression,  I  have  no  doubt,  but  that  it  may  be 
met  in  a  summary  way,  by  quashing  the  writ ;  nor  is  it  con- 
tended, that  if  a  proper  case  presents  itself,  it  may  not  be  done, 
in  this  stage  of  the  suit,  and  in  this  court. 

There  are  several  cases  on  the  subject  of  quashing  writs  of 
error,  for  variance  between  the  writs  and  the  records.  So  in 
the  case  of  the  former  writ  being  nonprossed,  which  is  an 
evidence  that  the  second  is  brought  for  vexation  or  delay.  But 
in  ordinary  cases,  a  writ  of  error  operates  as  a  supersedeas,  and 
the  rule  that  a  second  writ  of  error  in  the  same  suit  shall  not 
so  operate,  shows  that  the  loss  of  the  one  is  not  always  a  bar 
to  bringing  another.  (Law  of  Errors,  116.  1  Vent,  353. 
Godb.  66.  68.) 

A  case  circumstanced  like  the  present  is  not  of  frequent 
occurrence.     It  is  settled,  that  in  determining  cases  in  error, 
a  court  of  error  must,  upon  reversal,  if  the  plaintiff  brings  the 
writ,  give  the  same  judgment,  which  the  court  below  ought  to 
have  given.  (Viner,  Error,  D.  b.  5.     1   Salk.  262.)  Hence, 
when  error  is  so  apparent  in  the  record,  as  to  put  it  in  the 
power  of  the  Court  of  Errors  to  dispose  of  the  cause  definitively, 
the  judgment  is  final.     Here  the  cause  came  up  originally  on 
an  exception  to  the  opinion  of  the  court  below,  which  had  ex- 
cluded some  of  the  evidence  offered.     That  evidence  having 
never  been  admitted,  could  not  afford  a  basis  for  a  final  judg- 
ment, and  it  became,  of  course,  necessary  to  render  a  judg- 
ment of  an  interlocutory  nature,  and  to  send  the  cause  back  to 
have  the  evidence  that  had  been  rejected  introduced. 

This  court  were  of  opinion,  that  the  evidence  which  the 
court  below  had  rejected,  was  proper,  and  gave  the  judgment 
Which  the  court  below  ought,  in  that  case,  to  have  given,  by 
deciding,  that  the  evidence  was  admissible ;  and  for  that  pur- 
pose, ordered  a  venire  facias  de  novo.     That  evidence  has, 
accordingly,  been  admitted ;  and  now  the  defendants  in   the 
court  below  have  brought  their  writ  of  error,  relying  on  the 
treaty  sea-letter;  and  alleging,  in  the  first  place,  that  in  admit- 
ting this  evidence,  without  permitting  them  to  prove,  by  parol, 
the  general  acceptation  *and  understanding  on  the  subject,  in       [  *  558 
the  terms  of  the  former  exception,  is  manifest  error,  and  relying 
on  the  general  assignment,  which  may  be  sustained  either  in 
the  exception,  if  well  taken,  or  by  some  error  apparent  on  the 
record. 
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in  error.  Unless  the  court  are  prepared  to  say,  contrary  to  the  intima* 
albany,  tion  which,  it  has  been  stated,  they  have  sanctioned  by  their 
!•  eb.  1808.     former  judgment,  that  if"  there  were  two  instruments,  one 

^TtshTr^  legalized  by  the  treaty,  and  the  other  by  statute  of  the  same 
denomination,"  parol  testimony  cannot  be  admitted  to  explain  ; 
unless  they  will  undertake  to  decide  that  there  are  no  errors 
apparent  in  the  record,  which  the  plaintiff  in  error  may  rely  on, 
for  the  reversal  of  the  judgment,  the  doctrine  contended  for, 
that  as  one  of  the  parties  has  had  a  judgment  reversed,  because 
there  was  an  error  in  excluding  the  evidence  which  he  offered, 
the  other  shall,  for  that  reason,  be  precluded  from  showing 
that  there  are  errors  to  his  prejudice  in  any  part  of  the  pro- 
ceedings, cannot  be  maintained. 

This  court  have  not  decided. that  a  certificate  of  ownership 
was  a  sea-letter.  If  they  had  done  so,  it  would  have  been  an 
extrajudicial  opinion,  on  a  point  not  in  controversy  between 
the  parties,  for  a  bill  of  exceptions  is  not  to  draw  the  whole 
matter  into  examination  again ;  it  is  only  for  a  single  point, 
not  appearing  in  the  record,  and  on  which  the  party  must 
place  his  finger,  and  not  wander  at  large  into  the  record.  (1 
Bac.  Abr.  527,  528.)  But  the  court  merely  decided  that  there 
was  error  in  pronouncing  that  it  was  v.ot  a  sea-letter.  This 
must,  of  course,  be  tested  by  its  relation  to  the  subject  mattei 
on  which  that  opinion  was  expressed,  and  that  was  the  excep- 
tion taken  on  the  trial. 

On  the  trial,  on  the  part  of  the  plaintiff,  in  the  court  below,  it 
was  contended,  that  the  treaty  sea-letter  was  exclusively  en- 
titled to  that  appellation  ;  and  on  the  part  of  the  defendants, 
that  the  certificate  of  ownership  had  received  the  denomina- 
tion of  sea-letter  from  general  understanding,  and  not  from  the 
laws  of  the  United  States,  and  though,  in   the  conclusion  of 

[  *  559  1  the  bill  of  exceptions,  it  is  #also  stated,  that  the  counsel  for 
the  plaintiffs  requested  the  court  to  charge  the  jury,  that  the 
sailing  with  such  certificate  was  a  compliance  with  the  war- 
ranty in  the  policy,  yet  that  request,  if  not  limited  to  the  evi- 
dence offered,  is  decidedly  at  variance  with  the  special  matter 
of  exception,  and  involves  the  absurdity  of  offering  pa rol  proof 
as  an  inducement  to  its  admission,  and,  without  any  additional 
matter  introduced,  insisting  upon  its  being  admitted  without 
such  proof.  From  the  mode  of  introducing  it,  I  therefore  think, 
nothing  more  is  to  be  legally  inferred  than  that  it  was  a  general 
claim,  formally  expressed,  in  all  events,  so  as  to  cover  the  par- 
ticular exceptions^  and  to  prevent  all  doubt  as  to  the  extent  of 
their  application. 

The  judgment  formerly  pronounced  in  the  cause,  by  this 
court,  which,  though  an  .unusual  departure  from  the  ordinary 
simplicity  of  the  judgments  of  the  courts  of  common  law,,  by 
declaring  that  the  court  below  had  erred  in  determining,  tha 
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'  the  paper  writing,  offered  by  the  plaintiffs  in  error,  on  the  tN  ERROR. 
trial,  was  not  a  sea-letter"  settled  the  precise  point  intended 
to  be  determined ;  for  whatever  might  be  the  reasoning  which 
led  to  it,  that  judgment  expresses  the  collective  opinion  of  the 
court,  and  must  be  the  governing  one ;  and  the  opinion  which 
dictated  that  judgment,  as  to  be  deduced  from  the  question 
submitted  by  the  parties,  on  the  bill  of  exceptions,  to  which  it 
ought  to  be  a  legal  response,  is,  that  the  paper  rejected  was  such 
an  one,  as,  from  the  latent  ambiguity,  of  the  policy,  became  a 
proper  subject  of  explanation  by  parol. 

If  the  opinion  had  stood  solely  on  the  ground,  that  the  cer- 
tificate of  ownership  was  a  sea-letter,  the  legal  effect  would 
have  been  to  affirm  that  both  that  and  the  treaty  document  were 
sea-letters ;  and  if  so,  a  vessel  sailing  with  one  or  the  other  of 
them  must  be  considered  as  complying  with  the  stipulation, 
that  she  should  sail  with  a  sea-letter;  no  latent  ambiguity 
could  then  exist,  to  become  a  proper  subject  of  explanation  by 
parol  evidence. 

*If  this  reasoning  is  correct,  there   can  be   no  ground  for 

quashing  the  writ,  merely  because  the  bringing  it  is  vexatious. 

As  to  the  arguments  which  have  been  urged,  relative  to  an 

ultimate  decision  in  the  Supreme  Court  of  the  United  States,  I 

think  the  path  of  duty  is  plain  and  unembarrassed.     This  court 

are  to  decide  as  if  no  revisionary  tribunal  existed.     If  it  were 

capable  of  taking  any  measures  to  evade  the  exertion  of  a  con 

stitutional  revision,  those  measures,  where  the  power  exists, 

would  probably  be  defeated.     This  court  would  not  tolerate  to 

have  its  justice  eluded  by  the  tribunals  whose  judgments  or 

decrees  they  are  authorized  to  correct,  and  that  justice  would 

always  be  enforced,  and  made  commensurate  to  its  legitimate 

jurisdiction ;  and  so,  I  trust,  will  be  that  of  the  Supreme  Court 

of  the  United  States. 

I  think,  upon  the  whole,  there  is  neither  authority  or  prin- 
ciple to  warrant  this  application,  and  that  the  motion  ought  to 
be  denied,  with  costs  for  resisting  it. 

Clinton,  Senator.  This  cause,  at  the  last  session  of  this 
court,  after  a  full  discussion,  and  deliberate  consideration,  was 
determined  in  favor  of  the  present  defendants  in  error.  At  the 
new  trial,  the  plaintiffs  in  erro*-  tendered  a  bill  of  exceptions  to 
the  opinion  of  the  court,  on  the  very  point  which  had  been 
solemnly  settled  here ;  and  we  are  now  called  upon,  a  second 
time,  to  decide  the  same  question.  This  mode  of  proceeding 
would  appear  to  be  intended  merely  for  delay  ;  but  we  are  told 
that  it  is  for  the  purpose  of  carrying  the  cause  to  the  Supreme 
,Jourt  of  the  United  States,  in  the  route  marked  out  by  the 
judiciary  act.  By  recurring  to  the  judiciary  act  of  the  United 
States,  it  will  be  found,  that  this  cause,  as  it  relates  merely  to 
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in  error,  the  proper  denomination  of  a  certain  instrument,  and  the  in 
~a~i  bany  tention  °f  the  contract  between  the  parties,  does  not  come 
Feb. -1808.'  within  the  jurisdiction  of  the  Supreme  Court  of  the  United 
States.  The  former  decision  of  this  court  did  not  controvert 
the  validity  of  any  treaty  or  statute  of  the  United  States ;  noi 
did  it  draw  into  question  #the  construction  of  any  treaty  oi 
statute ;  nor  did  it  decide  against  any  title,  right,  privilege,  or 
exemption  specially  set  up,  or  claimed  under  any  such  treaty 
or  statute.  On  tbe  contrary,  it  admitted  the  obligatory  force 
of  the  treaty,  the  legitimacy  of  the  sea-letter  mentioned  in  it, 
the  application  of  that  instrument,  as  recognized  in  the  laws 
of  the  United  States ,  to  this  case ;  and  established  a  con- 
struction favorable  to  the  party  claiming  the  benefit  of  a 
statute. 

But  the  plaintiffs  in  error,  if  they  wished  to  have  carried  the 
cause  to  the  Supreme  Court  of  the   United  States,  ought  to 
have  brought  a  writ  of  error,  for  that  purpose,  when  the  cause 
was  determined  by  this  court.     That  judgment  was  final,  as  to 
the  points  in  controversy  between  the  parties.     The  principle 
was  settled,  and  the  remitting  of  the  cause  to  the  Supreme 
Court  was  merely  for  the  purpose  of  ascertaining  the  damages. 
When  the  act  of  Congress  speaks  of  a  final  judgment,  or  decree, 
it  is  as  distinguished  from  an  interlocutory  judgment  or  decree; 
and  it  intends  the  application  of  the  law  to  the  case,  by  the 
court  of  supreme  jurisdiction,  and  in  the  last  resort.     If  the 
plaintiffs  in  erroj  have  mistaken  the  time  proper  for  bringing 
their  writ  of  error  to  the  Supreme  Court  of  the   United  States, 
it  is  their  own  laches,  and  they  ought  not  to  be  indulged  now, 
to  the  great  expense  and  delay  of  the  opposite  party. 

But  there  is,  in  my  mind,  a  decisive  answer  to  all  the  con- 
siderations arising  from  an  intention  to  carry  this  cause  to  the 
Supreme  Court  of  the  United  States.  A  court  ought  to  pro- 
nounce the  law  upon  the  merits  of  the  case,  without  reference 
to  other  tribunals ;  and  should  act  as  if  their  judgment  was  to 
be  final  and  conclusive.  It  ought  neither  to  accelerate  nor 
retard  appeals  from  its  decisions :  if  it  has  any  leaning  at  all,  in 
a  case  like  the  present,  it  ought  to  be  against  the  plaintiffs  in 
error.  Although  I  do  not  subscribe  to  the  maxim,  that  he  is  a 
good  judge,  who  enlarges  the  jurisdiction  of  his  court ;  yet  I  do 
not  hesitate  to  say,  that  it  is  the  duty  of  all  courts,  to  guard 
against  ^encroachments  upon  their  rights  ;  and  situated  as  the 
state  courts  are,  in  relation  to  those  of  the  general  government, 
and  with  volumes  of  experience  before  us,  showing  the  subtle 
contrivances  and  fictions,  by  which  some  of  the  higher  courts 
of  England  have  drawn  to  themselves  every  object  of  contro- 
versy, I  think  that  we  ought  not  to  go  out  of  our  way  to 
sustain  applications  like  the  present. 

But  to  return  to  the  merits  of  the  cause.  The  error  assigned 
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has  been  recently  decided  upon*     Shall  parties,  then,  be  per-  in  erkor. 
mitted   to   multiply  writs   of  error   without  end  ?     Shall  the  ~~A lean v 
woight  of  purse,  not  the  weight  of  justice,  preponderate  in  the     Feb.  i*;oj. 
i*c;de  of  contcoversy  ?  ^-^^^^w">  ^ 

Bills  of  exceptions  were  unknown  to.  the  commpn  law.     The  v. 

statute  authorizing  them  was  intended  to  permit  the  party  ag-  Slkght. 
giieyed  to  state. his. exception  to  the  judge,  with  a  view  of  hav- 
ing the  opinion  or  decision  reexamined  in  a  higher  tribunal. 
When  this  review  has  b*en  taken,  the  object  of  the  law  is 
answered,  and  its  intention,,  fulfilled..  The  act  does  not  go 
further.  The  application  for  a  bill  of  exceptions  ought,  there- 
fore, to  have  been  overruled,  as  oppressive,  vexatious,  and  not 
within  the  remedy  contemplated  by  the  statute.  The  cause 
is,  hqweyer,  before,  us,  and  it  does. not  avail  the,. plaintiffs  in 
error  to  say,  that  courts  may  and  ought  to  review  their  own 
decisions.  This  court  will  hardly  admit  that  doctrine,  Amotion, 
for  a  rehearing,  after  judgment,  has  never  been  made  or  sus-  ' 

tained.  When  a  cause  has  been  once  settled,  when  a  decision 
has  been  pronounced  here,  the  law  is  established,  and  no 
power  can  change  it  but  the  legislature.  The  rule  becomes 
binding,  not  only  upon.ajl  subordinate  tribunals,  but  upon  this, 
court.  That  we  ought  not  again  to  pronounce  the  law,  but? 
that  we  ought  to,  dismiss,  the,  cause  at  once,  without  a  hearing, 
appears  to,  me  to  bp  the  proper  course,  It  would/be  trifling  with 
the  court  to  rehear  it.  on  its  merits;  and  this  is  not  even  con- 
tended for*  or  desired,  by  the  plaintiffs  in  error, 

A  writ  of  error  must  he  quashed  in  the,cour;t  .where  it  is  re*-, 
turnable.     (Doug.  3390  ;  The  principal,  ground  for  *quashing .     [  *  563  J . 
is  for  informality  ;  bufcother  grounds  are  indicated,  as  the.  want: 
of  all  or  proper  parties ;  and  it  is  stated,  (2  Sellon>  406.)  that 
t:h$  court , would  not  .quash  a  writ  of  error  on  motipn,  though  it 
appeared  tojiave, been. brpught, ft wen tyTnine, years ;  because,  if 
they  did,  it  would  deprive  the  plaintiff  in  error,  of  the  benefit  of 
Replying  to  the  exceptions  in  the  statute,  admitting  clearly  that 
the,  writ  {would  have  been  quashed,  on,  thp:  merits  of  the  case,  if 
there  had  been  no  exceptions  in  the  statute,     Quashing,  or     * 
Annulling  a.  writ tof,  error. 4s,.  therefore,  not  confined  to  matters,.    | 
of  form.     The,  case  before  us.  is.  sui  generis..    A  similar  one  is     * 
n.ot  to  be  found  jn  the  history  of  judicial  determinations*    The 
decision  heretofore  made. in  thj&xas.e,  so  far  as  it-establishes  a 
geueral  principle,  is  the  Jaw  of  the  land*    So  far  as  it  is  confined  ; 
Exclusively  to  the  partes,,  it  is  the  law  of  'the  cafe,  and  can  never 
be  called  in  question,  or,  examined  in  any  court  of  this  state.   In 
quashing  this  writ,  w.e,  declaro  it  a  nullity.;  we, declare  that  it 
ought  not  to  haye,  been  issued  ;   and.. we  declare,   that  after 
having  deliberately  considered,  and,  solemnly  adjudged  the,  con- 
troversy before,  us,  w£  will.not  permit  a  round  of  vexatious 
liygation*  and  an  accumulation  of  .unnecessary  expense. 
Vol.  III.  55  433x     ' 
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IN  ERROR.       I  am,  therefore,  for  quashing  the  writ,  with  costs. 

ALBANY, 

Feb.  1808.  This  being  the  opinion  of  the  majority  of  the  court,  it  was, 

^^^^^  thereupon,  ordered  and  adjudged,  that  the  writ  of  eiror  in 

v.  this  cause  be  quashed,  (the  same  having  improvidently  issued.) 

Cuuger.      wjtn  cogts 

Motion  granted. 


[*564]         *William  Rogers  and  Ann,  his  Wife,  appellants 

against 
Bertram  Cruger  and  others,  respondents. 

Where,  on    a       \  MOTION  having  been  made  to  bring  this  cause  on  to 

petition  of  ap-  —         -  °-  -  ° 


peal,  the  appei-  be  heard,  Pendleton,  for  the  respondents,  objected,  that  the 
fant  omitted  to  petition  of  appeal  was  not  in  conformity  to  the  rule  of  the 

(tola      Inn      **£/!•  /» 

an.  court.     By  the  ninth  rule,  it  is  ordered,  that  the  petitions  of 
tnc  appeal,  instead  of  reciting  the  pleadings  at  large,  shall  only 


state    the    rea 

sons  in  the  a 

peal,    and    tl      _       __^ ___       _    

mere!}  The  pe-  recite  the  decree,  or  such  part  of  it  as  is  appealed  from,  and 
Im?'  jl  WhS  s'la"  ^  forth  the  reasons  of  such  appeal,  and  refer  to  the 
was'  too  late,  pleadings  and  exhibits  filed  with  the  clerk.  In  the  present 
afterwards,  to  case)  the  whole  proceedings  are  set  forth,  but  the  reasons  of 
delects  in  The  the  appeal  are  not  stated.  The  appellants  merely  state,  that 
petition  in  mat-  they  are  advised  that  the  decree  and  the  subsequent  orders 

ters  of  form.  J  * 

are  erroneous. 

Again,  William  Hayward  and  his  wife,  though  not  men- 
tioned in  the  petition,  are  made  parties  in  the  printed  case 
delivered  to  the  court. 

Benson  and  Harison,  contra.     That  all  the  proceedings  are 
inserted  in  the  petition,  can  be  no  reason  for  quashing  the 
appeal,  though  it  may  affect  the  costs.     Where  a  female  de- 
fendant is  married,  her  husband  may  be  added  without  a  bill 
of  revivor.     (Wyatt,  2.     4  Vin.  142.  sect.  2.     2  Eg.  Cas.  Abr. 
1.     1  Ves.  182.    Mitford,  55,  56.     1  Har.  Ch.  Pr.  128.)    The 
intermarriage  of  Sarah  Cruger  with   William   Hayward  was 
stated  by  the  respondents,  in  their  petition  for  a  rehearing' 
But  the  respondents  have  answered,  and  put  the  cause  at 
issue  in  this  court ;  and  it  has  been  set  down  for  a  hearing,  by 
consent.     It  is,  therefore,  too  late,  now,  to  make  this  objection 
Still,  it  is  optional  with  the  party  to  state  his  reasons,  or  not 
The  rule  was  intended  for  his  benefit,  and  was  never  before 
urged   as   a   ground   for   quashing   the   appeal.      There  afl 
434 


OF  THE  STATE  OF  NEW- YORK. 


564 


numerous  precedents,  in  this  court,  where  the  appellant,  after  JW  error 
setting  forth  the  proceedings,  merely  states  that  they  were  albanyT" 
erroneous,  without  specially  assigning  the  reasons.  Feb.  i808. 


*T.  A.  Emmet,  in  reply,  observed,  that  this  was  a  motion  to 
set  aside  the  appeal,  for  irregularity ;  that  this  was  a  case  of 
infants,  who  can  waive  no  right,  and  might,  in  any  stage  of  the 
cause,  object  to  matters  of  form. 

Per  Curiam.     The  petition  of  appeal  is  in  the  nature  of  a 
declaration;  and  the  respondents  having  answered,  have  there- 
by admitted  the  petition  to  be  competent,  and  have  waived 
objections  to  matters  of  mere  form.     The  present  object 
should  have  been  made  on  filing  the  petition,  and  before 
respondents  had  answered.     The  application  is  now  too  ) 
It  is  contrary  to  the  course  of  practice  in  all  courts,  to  ai 
of  objections  to  matters  of  form,  after  an  issue  is  joined  on 
merits  of  the  cause. 

The  motion   must   be  denied ;   and   the  argument  of 
cause  proceed  on  the  merits  of  the  appeal. 

Motion  denied,  (a) 


Rogers 

v. 
Cruger. 

[  *  565  J 


(a)  The  cause  was,  afterwards,  argued  on  the  merits  of  the  appeal}  and  the  report  of 
case  will  be  found  in  the  next  volume. 
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/iV  EftROR, 

ALBANY, 

Fob.  1807. 


*The  Trustees  of  the  Freeholders  and  Commonalty 

huwtiiigtow       of  the  Towu  of  IJuntingtpn,  Isaiah. J^rvis*  Silas 

niJoll.         Smith,  Jesse  Wickes,  Timothy.  Cqnklin,  Phineas 

Carll,  John  Oakley,  Samuel  Skidjhore,  Richard 

Conklin,  and  Nathaniel  Biggs,  appellants, 

against 
William  Nicoli?  an,  Ipiant,  bjy^  Selap;  Strong  and, 
Richarp  Udajll,  his  Gnarfljau^,  respondent. 

No  appeal  lies  IN  May,  1806,  Setah,  Strong  and  Richard  UdaH,  the  gen- 
la^?  order™1^  era'  guardians  of  the  person  and  estate  of  Wm.  Nicotic  the 
the  Court  of  respondent,  an  infant,  of  the  age  of  seven  years,  appointed  by 

SardbffrJan  in"-  the  Court  °f  Chancery,  filed  their  bill  in   that  court,  against 

junction;   and  the  appellants.     From  the  pleadings  in  the  causey  the  follow-? 

EtTexS  i"g I  facts  appeared.                             : 

the  appeal  was  On  the  4th  June,  l(38Sy  letters  patent,  were  issued  by  the 

m  appeal'  from  gove"y>r  of  the  province  of  New-York,  to  William  Nicoll,  an 

an  order  grant-  ancestor  of'  the  respondent,  for  "  all  those  islands  and  small 

#  Son  antotnJs?ay  's'es  °f  sandy  land,  and  marsh  or  meadow  grounds,  with  the 

proceedings  at  appurtenances,  situate,  lying  and  being  on  the  south  side  of 

wSi'  m?  Ch°eUaJ  Long  Island,  between  the  inlet  or.  gut  commonly  culled  Hwf* 

and  decide  on  ington  gut,  and  the  lands  of  the  said  Wm.  jSicolt,  at  a  certain 

SiSJritif0ftto  river>  Clllled  Conetqunt,  in   the  bay  or  sound,  that  is  between 

F  *  567  1  ^e      m  'an(*  °^  Long  ^Island  and  the  beach,  together  with  all 

court  below  bad  anc*  singular,  the  lands,  meadows,  marshes,  moors,  water-ponds, 

not  heard  the  hawking,  hunting,  fishing,  fowling,  and  all   the  rights,  profits 

merits  °nbefore  hereditaments   and    appurtenances,  to    the   said    islands  and 

the  order,  (aj  premises  belonging,  or  in  any  wise  appertaining."      Wm.  Nicoll, 

n^o^nTtheCourt  tne  Patentee,  took  possession  of  the  islands  described  in  the 

of  Chancery,  letters  patent,  consisting  of  four  islands,  called  Fire  Island, 
o7prevent?n7a   Captree  Island,  Oak  Island  and   Grass  Island,  the   three  last 

multiplicity  of  of  which  are  the  subject  of  controversy  in  this  cause.    The 

f^have  the' title  patentee,  and  his  descendants,  the  ancestors  of  the  respondent, 

tried  and  finally  were  successively  seised  and  possessed  of  the  said  islands, 

suhltnd^r  '!he  until  the  );ear  1799>  when  the  father  of  the  respondent  died, 

i-rection  of  the  Upon    his  death,    the   title  to    the  islands    vested  in  the  re- 

^/«e,that  the  spondent ;    and    the   guardians   of   the    respondent,  having 

bill  win  be  sus-  been  appointed  in  the  same  year,  immediately  took  possession 

tuiued,    though 

there  had  been  but  one  or  two  trials  at  law.  No  appeal  lies  from  an  order  of  the  Court  of  Chancery,  »<* 
the  examination  of  the  guardians  of  the  complainant,  who  was  an  infant,  as  witnesses  for  him ;  such  examm* 
tions  being  always  taken  de  bene  esse,  and  saving  all  just  exceptions,  and  if  inadmissible,  on  account  ol 
the  incompetency  of  the  witnesses,  may  be  suppressed  at  the  hearing  before  the  chancellor,  or,  if  »t 
Mttted,  may  then  become  the  ground  of  appeal. 

(a)  Beach  v.  The  Fulton  Bank,  2  Wend.  Rep.  226,  and  the  cases  cited  by  Many,  J.,  p.  290,  et  #f 
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thereof,  Which  they  have  ever  since  held.  The  inlet,  or  gut,  IN  erroh 
described  in  the  letters  patent,  as  c6ihmonIy  called  Huntington  albany, 
gut,  Was  a  passage  of  water  through  the  beach,  from  the  bay  Feb-  i808- 
into  the  rflaih  ocean,  sitiiated  westerly  of  all  the  said  islands,  'j^^^oi 
at  the  time  when  the  letters  patent  issued;  but  at  present  Hunting 
there  isWot,  and  for  many  years  past  has:  not.  been,  any  such  Nl^- 
gut  6r:  inlet,  situated  Westerly  of  the  islands.  The  freeholders 
and  inhabitants  of'the  towhof  Huntington  have,  at  different 
times,' entered  Mpdn  the  islands,  arid  ctot  and  carried  away  the 
grass  ,:arid  other !prodiicts  growing  thereon.  Lately,  the  trus- 
tees of  the  freeholders  -anti  coihtnorialty  of  the  town  of  Hunt 
ington  have  laid  claim  to  Captree  Island,1  Oak 'Island  and 
Grass  Mdn'd,  as  belonging  to  that  town;  arid  have,  under 
their  61aitn  of  right,  authorized  others  to  enter  upon  those 
islands,  arid  take  the  pr6ducts  therebf.  The  guardians  of  the 
respondeat  thereupon  'brought  actions  of  trespass,  in  the 
Court  bf  Comrhbn  Pleas,  in  Suffolk  county,  against  Zebulon 
Smith,' Isaiah  Jarvis  and  Silas  Smith,  who  had  entered  upon 
those  islands,  under  the  authority  of  the  trustees  of  the  tpwri 
of  Huntington.  Those  actions  were  removed  into  the  Su- 
prerrie  Court,  arid  *the  respondent  declared,  by  his  guardians,  [  *  568 
hi  trespciss  qiiare  cldiisum  f regit,  for  entering  upon,  and  cutting 
down  the  grass,  sedge,  &c,  and  committing  other  trespasses 
on  the  said  islands ;  arid  the  defendants  justified  their  acts 
under  the  authority  of  the  town  of  Huntington.  One  of  the 
actions  Was  tried  at  a  circuit  court,  held  In  the  county  of 
Suffolk,^  September,  1305  ;  arid  after  a  trial  of  two  days, 
arid  an  investigation  of  the  titles  and  claims  of  the  respective 
parties,  the  jury  found  a  verdict' for  the  plaintiff,  on  which 
judgment  Was  entered  up.  The  other  actions  are  still  pend- 
riig.  Jesse  Wickes,  claiming  a  right  or,  title  to  the  islands  in 
question,  derived  frorn  the  town  of  Huntington,  instituted 
actions1  of  trespass  against  Peter  Monfort  and  Elias  Leek,  for 
Supposed  trespasses,  committed  by  them  on  those  islands, 
under1  the  authority  of  the  guardian's  of  the  respondent,  and 
their  defence  in  those  actions  depends  on  the  respondent's 
title.  The  trustees  of  the  town  of  Huntington  still  persist  in 
their  claim  of  right  to  the  islands  in  question :  And  the  re- 
spondent, in  his  bill,  alleged,  that  the  trustees  riot  only  de- 
clared their  intention  to  persist  in  their  claim,  but  encouraged 
others  to  enter  upon  the  s'aid  islands,  and  to  cut  and  carry 
away  the  grass,  &c.j  fti  despite  of  the  respondent's  title,  and 
which  would  6blige  the  respondent  to  abandon  his  right,  or 
ead  to  such  a  multiplicity  of  actions,  tfs  would  impoverish  the 
respondent,  arid  produce  great  personal  a'riimosities  among  the 
inhabitants  of  Suffolk  county. 

The  respondent,  ^in  his  bill,  prayed,  that  his  Witnesses  might 
be  examined,  and  their  testimony  perpetuated,  in  order  that 
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IN  ERROR,  the  respondent's  title  might  be  established,  on  the  ground  of 
Albany,  the  verdict  and  judgment  at  law,  or  such  other  grounds  as  tht 
Feb.  1808.     court  might  direct,  and  he  be  quieted  in  the  possession  thereof; 

tJ^^T^of  anc^  tnat  tne  trustees  of  Huntington  might  be  restrained  by  a 

Hujitikgtoh   perpetual  injunction,  from  entering  on  the  islands,  and  that  the 
Nicoll.       8lnts  at  'aw»  brought  by  Jesse  Wickes,  might  be  restrained,  &c. 

r  *  569  1  *The  bill  having  been  sworn  to  by  the  guardians  of  the  re- 

spondent, application  was  made  for  an  injunction  to  stay  the 
proceedings  at  law,  pursuant  to  the  prayer  of  the  bill.  But  the 
application  was  not  then  granted  by  the  chancellor,  who  re- 
fused to  award  an  injunction,  until  after  the  answers  of  all  the 
defendants  should  come  in. 

The  appellants  are  the  trustees  of  the  freeholders  and  com- 
monalty of  the  town  of  Huntington,  who  are  a  body  corporate. 
Timothy  Conklin,  Phineas  Carll,  John  Oakley,  Samuel  Skid- 
more,  Richard  Conklin  and  Nathaniel  Biggs  were  some  of  the 
incumbent  trustees  of  the  town,  at  the  time  when  the  bill  was 
filed ;  and  Isaiah  Jarvis,  Silas  Smith  and  Jesse  Wickes  were 
lessees  and  tenants  of  the  islands  in  question,  under  the  trustees 
of  Huntington. 

By  their  answers,  the  appellants  admitted  that  the  letters 
patent  issued  to   JVm.  Nicoll,  in  1688,  and  alleged,  that  the 
islands  described  therein,  are  certain  islands,  called  the  Fire 
Islands;  and  expressly  deny,  that  Captree  Island,  Oak  Island 
and  Grass  Island  are  included  in,  or  intended  by,  the  said  let- 
ters patent ;  that  the  ancestors  of  the  respondent  took  posses- 
sion of  the  Fire  Islands,  as  the  islands  described  and  intended 
by  the  said  letters  patent ;  that  those  islands  have  been  held 
and  enjoyed  by  the  ancestors  of  the  respondent,  and  are  now 
held  by  him,  without  any  interruption  or  adverse  claim  ;  and 
they  denied,  that  either  Wm.  Nicoll,  the  patentee,  or  any  other 
ancestor  of  the  respondent,  ever  took  possession  or  had  posses 
sion  of  Captree  Island,  Oak  Island  and  Grass  Island,  or  either 
of  them,  in  any  manner  whatever.     They  also  denied  that  the 
respondent,  or  any  of  his  ancestors,  ever  had  any  right  or  title 
to  those  islands. 

They  also  alleged,  that  the  gut  described  in  the  said  letters 
patent,  as  commonly  called  Huntington  gut,  is  a  large  inlet  of 
water,  situated  easterly  of  the  islands  in  question  ;  and  that  the 
Fire  Islands  lie  directly  between  that  gut  and  the  lands  of  the 

[  *  570  ]       respondent,  at  the  river  ^called  Conetqunt ;  and  that  the  islands 
in  question  all  lie  on  the  westerly  side  of  that  gut. 

They  further  stated,  that  on  the  30th  of  November,  1666, 
letters  patent  were  issued  by  the  governor  of  the  colony  of 
New-  York,  to  the  town  of  Huntington,  by  which  the  governor 
granted,  ratified  and  confirmed  all  the  lands  within  the  limits 
and  bounds  therein  expressed,  which  limits  and  bounds  are  par 
ticularly  set  forth ;  and  they  insisted,  that  Captree  Island,  Oak 
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Island  and    Grass   Hand  are    included   and   comprehended  in  error, 
within  those  limits,  and  that,  thereby,  those  islands  vested  in     albany^  ' 
the  town  of  Huntington,  as  their  property  ;  and  that  the  town     Feb  1808. 
of  Huntington*  thereupon,  took  possession  of  those  islands,  and  ^^~^~^^ 

o         '  *        *  *  *  Trustee**   op 

enjoyed  them  as  their  own.  Huntington 

That  on  the  2d  day  of  August,  1688,  the  governor  of  the  Nlc<iLL 
colony  of  New-  York  issued  other  letters  patent  to  the  town  of 
Huntington,  in  which  the  letters  patent  of  the  30th  November, 
1666.  are  recited  and  confirmed ;  that  in  these  letters  patent, 
the  limits  and  bounds  of  the  town  are  described  and  estab- 
lished to  be  precisely  as  in  the  first  letters  patent;  that  the 
freeholders  and  inhabitants  of  the  town  were  thereby  incorpo- 
rated by  the  name  of  the  trustees  of  the  freeholders  and  com- 
monalty of  the  town  of  Huntington,  and  that  all  the  ordinary 
powers  and  privileges  of  a  corporation  were  granted  to  them ; 
that  thereby  the  title  to  Captree  Island,  Oak  Island  and  Grass 
Island,  which  were  thus  comprehended  in  both  letters  patent, 
vested  in  the  corporation,  and  has  remained  in  them  ever  since ; 
that  on  the  5th  October,  1694,  other  letters  patent  were  issued 
by  the  governor  of  the  province  of  New-  York,  to  the  town  of 
Huntington,  by  which  the  first  letters  patent  are  recited,  and 
the  bounds  of  the  town  are  altered :  And  they  alleged,  that 
from  the  time  of  issuing  the  said  several  letters  patent,  the  in- 
habitants of  the  town,  and  after  the  letters  patent  of  the  2d 
August,  1688,  the  trustees  of  the  town,  and  others  under  them, 
have  constantly,  until  this  time,  occupied  and  enjoyed  Captree 
Island,  Oak  Island  and  Grass  Island,  by  entering  thereon,  at 
pleasure,  by  fishing  *and  fowling  thereon,  and  particularly  by  [.*  571  ] 
cutting  the  grass  growing  thereon  ;  such  being  the  only  acts  of 
possession  of  which  those  islands  are  susceptible ;  that  for  the 
last  twenty  years  the  trustees  of  the  town  have  had  possession 
of  the  islands  in  question,  by  leasing  them  from  year  to  year, 
and  by  receiving  the  rents ;  and  that,  during  that  period,  the 
tenants  of  the  town  have  enjoyed  those  islands  and  have  taken 
the  profits  thereof;  that  from  the  time  when  the  several  letters 
patent  were  issued  to  the  town*  until  about  eighteen  years  ago, 
the  possession  and  enjoyment  of  the  islands  in  question,  by  the 
trustees  and  inhabitants  of  the  town,  were  peaceable,  uninter- 
rupted and  exclusive,  and  without  any  claim  of  adverse  title ; 
and  that  they  are  able  to  prove  their  possession  for  the  last 
sixty  years,  by  living  witnesses ;  that  the  ancestors  of  the  re- 
spondent all  resided  near  the  islands  in  question,  and  well  knew 
that  they  were  claimed  and  enjoyed  by  the  town  of  Hunting- 
ton,  and  that  none  of  them  ever  claimed  those  islands  until 
lately ;  but  that,  on  the  contrary,  some  of  the  ancestors  of  the 
complainant  expressly  disavowed  and  disclaimed  any  pretence 
of  right  or  title  to  those  islands ;  that,  about  eighteen  years  ago, 
one  of  the  ancestors  of  the  respondent  first  set  up  a  claim  to 
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L\  error,  the  islands  in  question;  bat  that  no  stilt  was  ever  brought 
"albany     anc'  Prosecute(l  to  effect,  by  any  of  the  ancestors  of  the  re- 
Feb.  1808.'     spondent,  in  support  of  such  claim. 
^*~n/~^-^       The  answers  of  the  appellants  having  been  put  in,  the  re 
ifi0i?TiVoTOH   spondent  moved,  in  September,  1806,  that  an  injunction  should 
v^  issue  according  to  the  prayer  of  the  bill.     This  motion  was 

opposed,  fend,'after  argument,  was  refused  by  the  chancellor 
In  April,  1807,  an  order  was  made,  that  the  respondent  might 
examine  his  witnesses  in  perpetuation  of  their  testimony. 

In  the  May  term,  1807,  of  the  Supreme  Court,  Jesse  ffHekes 
obtained  an  order  of  that  court,  fbr  the  trial  of  the  action  btotight 
by  htm  against  Elias  jLeefc,  by  a  special  jury,  and  that  the 
special  \  jury  should  'have  a  view  of  the  premises  in  question. 
f  *  572  ]  The  jury  was  accordingly  struck,  notice  *of  trial  was  given,  and 
preparations  were  made  for5  the  Viewj  and  for  carrying  the  cause 
down  to  trial,  at  the  next  circuit  court,  to  be  held  in  the  coun- 
ty of  Suffolk,  on  the  30th  June,  1807. 

Immediately  after  the  rule  for  a  special  jury  find  a  View  had 
been  obtained,  affidavits  were  made  in  the  suit  in  chancery,  on 
the.  part  of  the  respondent,  stating,  that  the  questions  of- title 
.•- •--  were  the  same  in  all  the  suits  at  law,  fend  also  that  the  trial  *of 
any  one  of  the  suits  would  be  attended  with  great  expense. 
Upon  these  affidavits,  the  chancellor  was  again  movefd, in  May, 
1807;  on  the  part  of  the  respondent  J  f6r  afn  injunction  to  restrain 
the  prosecution  ofthe  suits  at  law  ;  and,  in  opposition,  snaffi* 
,  davit  was  read,  'on:  the  part  of  the  appellant,  stating,  among 
other  things,  that  many,  and  the  principal  number  ofthe  wit 
nesses  of  the  appellants,  Whose  testimony  was  material  to  es- 
tablish their  title  to  the  islands  in  question,  were  very  aged  and 
infirm,  and  not  likely  to  live  long,  and  that  the  testimony  of 
those  witnesses  •  could  not  be  supplied  or  obtained  from  any 
other  source,  if  they  should  die1  before  their  examination. 

'  On  the  4th  June,  1§07,  the  chancellor  granted  an  order,  that 
an  injunction :  should  issue  to  restTftin  Jesse  Wickesfrom  pro- 
ceeding *to  trial  in  any  of  the  suits  at  law,  at  the  Circuit  Court 
then  next  to  be  held  in  the  county  of  Suffolk;  and  the  injunc- 
tion was  issued,  and  served  accordingly. 
v  '  From  this  order,  the  defendants  below  appealed  to  this  court. 

In  May,  1807,  another  affidavit  vvaS  made  on  the  "part  ofthe 
:  respondent,  stating,  that  the  respondent  was  owner  of  a  large 
and  valuable  real  estate,  more  than  Sufficient  to  pay  all  the 
costs  and  expenses  which  might  accrue  in  consequence  of  this 
suit,  arid  that  Selah  Strong  and  Richard1  Udall,  his  guardians, 
were  believed  to  be  material  Witnesses  for  him  in  the  sait. 
Upon  this  affidavit,  the  respondent,  in  'May,  1807,  applied  to 
|  #  573  ]       the  chancellor  for  an  order,  that  the  guardians  of  *the  respond- 
ent might  be  examined  as  witnesses  for  him  in  this  suit. 

This  motion  was  opposed :  and  it  appealed  from  an  affidavit, 
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an  the  part  of  the  appellants,  that  before  the  commencement  IN  error. 
of  this  suit,  five  several  suits  at  law  had  been  instituted  by  the     albaNy 
guardians  of  the  respondent,  one  of  which  had  been  'determined,     Feb.  1808.' 
as  before  stated;  that  the  other  four  were  still  depending  in  ^-^^s^^^/ 

■  TRUSTEES  '  Ot 

the  Supreme  Court ;  that  two  other  suits  were  depending  in  hontinotoh 
1  the  Supreme  Court,  brought  by  lessees  of  the  town  of  Hurtting- 
ton,  against  persons  who  had  acted  tfnder the  authority  of  the  re- 
spondent Vguarditfns  ;  that '  those  s'uits  Were,  in  fact,  'defended 
by  his  guardians,  tittd  that,  besides1  the  costs  of  suit  in  all  these 
'adttelns,  which  *wefe  great,  the  other  expenses  were  very  con- 
siderable. 

The  chancellor,  on  the  3d  June,  1807,  granted  to  ordfer, 
that  the  respondent  should  have  leave  to  examine  Selah  Strong 
?and  Richard  (fdall,  his  guardians,  as  witnesses  for  him  in  this 
Suit. 

From  ■  this  order,  the  defendants  below  appealed  to  this 
court. 

The  reasons  for-  granting  these  orders  were  thus  given  by 

The  Chancellor.  Upon  a  view  of  all  the  circumstances 
of  the  case,  I  could  not  discover  that  the  trial  intended  could 
definitively  determine  any  point  in  controversy  between  the  par- 
ties, or  that  it  Could  tend  to  establish  a  ri£ht  in  either.  The 
trespass,  Which  was  the  object  of  the  suit,  was  avowedly  trifling ; 
and  the  whole  subject  was  before  me,  the  defendants  having 
submitted  to  treat  it  as  an  equitable  object  of  jurisdiction. 
There  is  some  resemblance,  as  to  the  nature  of  the  interests 
of  the  several  contending  parties,  between  this  case  and  those 
Which  have  generally  induced  a  c6urt  of  chancery  to  entertain 
a  bill  of  peace;  though  there  *are  some  peculiarities,  which 
make  it  essentially  variant  from  a  usual  controversy  respect- 
ing b6undaries.  But  Without  determining  how  far1  these  con- 
siderations ought  to' be  carried  generally,  On  the  merits  dis- 
closed, *and  without  intimating  an  opinion  cfn  those  merits,  I  [  #  574  ] 
thought  proper;  on  the  ground  that  the  cafuse*  was  brought  before 
me,  and  that  a  triaf  c6uld  hot  produce  any  beneficial  result  to 
'feither  party,  to  award  an  injunction  to  restrain  a  trial  at  the 
enduing  circuit  in  'Suffolk.  An  opportunity  was  also  thus 
-giVeri  to  review  the  Question,  should  the  dause  continue  pending 
until  another  circuit  in  fhat  county. 

A  motion  Was  also  made,  on  the  part  of  the  complainant,  to 
examine  his~giiardians,  as  witnesses  for  him. 

To  this,  it  Was  objected,  that  they  were*  not  competent. 

1.  Because  they  were  parties  to  the  record. 

■"S.  Because  they  were  responsible  for  khe  costs. 

3.  Because  they  had  evinced 'a  spirit  of  litigation,  by  the 
torproVMent  commencement  of  several  suits. 

The  rules  of  evidence  are,  in  general,  the  same  in  equity'ds 
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IN  error,  at  law ;  but  the  rigid  forms  of  the  courts  pf  common  law   will 

Albany  not  readily  yield  to  the  modifications  which  this  court  can 

Feh.  1808.  adapt  to  the  promotion  of  substantial  justice. 

f^^^       It  >s  every  day's  practice  in  chancery  to  disregard  the  nom- 

Huntington  inal  parties  to  a  suit,  and  to  test  the  competency  of  witnesses, 

Nicoll  kv  *  r  rea'  re'atlon  *°  tne  objects  in  controversy ;  and  the 
mere  circumstance  of  being  a  party  does  not  always,  of  itself, 
disqualify.  Indeed,  from  the  forms  of  the  court,  the  guardians 
are  not  alleged  to  be  parties.  The  complainant  prosecuted 
solely.  His  guardians  are  merely  introduced  to  show,  that  it 
is  with  their  approbation  and  sanction,  that  he  prosecutes  for 
the  rights  he  claims. 

It  is  certain,  that  guardians)  as  such,  have  no  personal  or 
immediate  interest,  in  claiming  the  object  of  controversy  for 
their  wards.     They  are,  from  the  trust  confided  to  them,  re- 
quired to  perform  every  beneficial  act,  in  promotion  of  the  in- 
terests of  their  wards.     They  are  responsible,  as  trustees  are 
who  have  no  interest  coupled  with  their  trust,  for  its  abuse ; 
and  the  improvident  prosecution  of  unsuccessful  suits  may  be 
deemed,  under  certain  circumstances,  such  an  abuse.     But 
though  they  may  eventually  be  liable  for  the  costs  accrued  in 
*  575  ]       such  suits,  in  an  #account  with  their  ward,  I  think  they  would 
not  be  so  to  the  defendants,  unless  the  property  of  the  ward 
should  prove  incompetent  to  satisfy  them.     In  this  case,  it  was 
shown,  that  there  was  property  abundant  to  respond. 

Some  strict  principles  have,  perhaps,  attached  to  this  subject, 
from  the  doctrine  of  former  ages,  when  the  ward  composed  a 
species  of  property  of  his  feudal  guardian ;  when  beneficial  rights 
were  vested  in  the  guardian,  as  connected  with  the  wardship, 
and  when  every  step  promotive  of  the  interest  of  the  ward, 
yielded  some  advantage  to  the  guardian ;  but  I  can  discover 
no  other  possible  interest  that  a  guardian  can  now  have,  but 
that  derived  from  his  liability  to  costs  ;  and  as  there  are  no  ex- 
press authorities  to  prevent  a  determination  on  general  princi- 
ples, the  decision  of  the  two  first  points  must,  in  a  great  meas- 
ure, be  governed  by  those  general  principles. 

The  case  of  an  executor  at  law,  which  was  urged,  as  bearing 
a  strong  analogy  to  the  present  case,  appeared  to  me  to  be 
very  different.  A  defendant  executor  is  made  a  party  to  the 
judgment,  in  the  first  instance,  by  the  si  non  clause:  His 
own  particular  interests  are  never  brought  into  view,  as  distin- 
guished from  others  beneficially  interested  in  the  testators 
effects,  where  he  prosecutes  or  defends  in  case  of  a  debt  or 
duty  claimed  by,  or  against  him,  as  executor.  He  appears  in 
the  record  to  be,  and  in  legal  contemplation  is,  the  absolute 
owner  of  the  personal  interests  of  the  testator. 

In  the  case  of  Man  v.  Ward,  (2  Atk.  228.)  Lord  Hardwkh 
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* 
lays  it  down,  that  a  nominal  trustee,  who  has  no  legal  interest  IN  error 
in  the  estate,  may  be  examined  in  equity.  ""albany  " 

A  guardian  is  not  different,  in  point  of  interest,  from  such  a     Feb.  1808.' 
trustee.     Both  represent  the  interests  of  others ;  both  are  an-  ^^^^^^ 
swerable  to  those  whose  interests  they  represent,  for  an  abuse   Huntington 
of  their   trusts ;  the  trustees,  in   many  cases,  primarily ;  the  v- 

guardian  more  remotely  and  contingently ;  but  the  occurrence 
of  the  contingency  supposes  laches,  or  fault,  which,  in  legal  in- 
tendment, is  not,  prima  facie,  supposed  to  exist. 

#From  these  considerations,  I  was  of  opinion,  that  neither       [  *  576  ] 
the  first  nor  second  objection  were  well  taken. 

The  third  objection  required  an  investigation  far  beyond 
what  appeared  to  me  a  proper  limit  on  the  occasion.  It 
would  have  been  necessary  to  have  been  possessed  of  the 
whole  ground  of  controversy,  to  have  enabled  me  to  pronounce 
definitively  on  the  expediency  of  bringing  the  suit  in  question. 

A  repetition  of  the  violation  of  the  .supposed  rights  of  their 
ward,  might  impose  on  the  guardians  the  duty  of  prosecutions. 
The  number  of  suits  was  an  evidence  of  the  persevering  dispo- 
sition of  both  parties ;  but  afforded  no  indisputable  criterion 
from  which  a  correct  judgment  could  be  formed. 

I  was,  therefore,  on  the  whole,  of  opinion,  that  the  guardians 
might  be  examined,  saving  all  just  exceptions. 

Sanford,  for  the  appellants.  1 .  The  bill  of  the  respondent 
nad  two  objects  in  view,  to  perpetuate  testimony,  and  to 
establish  a  title.  If  it  had  been  confined  to  the  first  object, 
there  could  have  been  no  objection ;  but  he  has  attempted  to 
establish  a  legal  title  in  a  court  of  chancery.  An  injunction 
is  auxiliary  to  the  relief  sought  by  the  bill ;  and  if  no  relief 
ought  to  be  granted,  then  no  injunction  ought  to  issue.  It 
will  be  said,  that  this  injunction  was  limited  and  temporary, 
and  that  no  appeal  will  lie  from  a  temporary  order ;  but  the 
statute,  (Laws  N.  Y.  v.  1.  p.  185.  sect.  8.)  gives  to  all  persons 
aggrieved  by  any  sentence,  judgment,  decree,  or  order  of  the 
Court  of  Chancery,  or  Court  of  Probates,  a  right  to  appeal  from 
the  same,  or  any  part  thereof,  to  this  court.  Though  the 
order  was  temporary;  yet  if  it  was  wrong,  and  the  party  felt 
himself  aggrieved  by  it,  he  had  a  right  of  appeal,  which  cannot 
be  taken  away ;  he  has  a  right  to  have  the  question,  as  to  the 
propriety  of  such  an  order,  heard  and  determined  by  this  court. 
If  the  appeal  be  not  allowed,  the  chancellor  may,  by  granting 
temporary  injunctions,  from  time  to  time,  prevent  the  pro- 
ceedings at  law,  and  leave  the  appellants  without  remedy. 
The  controversy  between  the  parties  is  purely  #legal,  founded'  [  *  577  ] 
wholly  on  a  question,  as  to  the  legal  title  to  certain  lands. 
But  we  shall  be  told,  that  the  bill  of  the  respondent  is  a  bill  of 
peace.     But  bills  of  peace  are  filed  where  the  controversy,  in 
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iN  error,  its  origin,  possessed  'some  ingredient  of  equitable  jurisdicttori, 

~ Albany     as  fraud  or  accident.     The  case  of  Leighton  v.  Leighton  (1 

Feb.  lsoe/     P.  Wms.  671.     4  Bro.  P.  C.  2d  ed.  379.)  was  of  ithis  nature. 

^T0^^^^^  Another  set  of  cases  is,  where,  though  the  question  be  rn^rely 

TRUSTEES    OF 

Huhtington  legal,  yet  in  order 'to  prevent  useless  and  endless  litigation, 
WiVol  a  c6urt  of  equity  will  grant  a  perpetual  injunction,  after  re- 
peated and  successive  trials  at  law.  (1  Mod.  10.  4  Bro.  F. 
€.  373.)  I  find,  however,  no  case,  in  which  the  Court  of  Chan- 
cery in  England  has  interposed,  that  there  had  hot  been;  at  least, 
five  ejectments,  6r  trials  at  law.  (2  Bac.  Abr.  Eject.  I.)  There 
is  no  instance  where  ail  injunction  has  been  allowed  after  a  sin- 
gle trial  at'law.  In  Barefoot  v.  Fry,  (Bunbvry,  156:)  there  had 
Seen  five  actions  of  ejectment,  and  two  bills  in  e^trity. 

A1  third  class  of  cases,  in  which  bills,  in  the  nature  of  bills 
of  peace,  are  allowed,  are  those  Where  a  person  claims  a  right 
against  a  great  number  of  individuals  claiming  under  the  same 
general  right,  and  the  Court  of  Chancery  interferes,  to  prevent 
a  multiplicity  of  'gaits,  by  obliging  the  party  to  abide  by  the 
event  'of  a  single  issue.  Where  the  controversy  is  between 
two  persons,  no  snch  bill  has  been  all6wed.  (2  Atk.  483. 
Mit.  Plead.  127,  128.  1  Har.  Ch.  P.  ltM-^106.)  It  can 
make  -no  difference  that  the  appellants  are  a  corporation. 
They  make,  in  law,  but  one1  person.  A  bill  will  not  lie  to 
have  an  issue  to  ascertain  the  boundaries  between  two  parishes 
( 1  Bro.  C.C.  40.     2  Anstr:  389.) 

In  the  case  of  Welby  v.  The  Duke' of  Rutland,  (2  Bro.  P. 
C.  39.)it  was  decided,  that  wnere  a  bill  is  brought  to  estab- 
lish a  legal' title,  and  for  a  perpetual  injunction,  it  is  the  estab- 
lished practice  of  courts  of  equity  to  dismiss  the  bill,  though 
the  defendant  may  have  answered,  and  insisted  on  his  title. 
This  is  a  case  in  point,  and  the  reasoning  there  stated  is  conclu- 
sive. But  it  tnay,  perhaps,  be  said,  that  the  'appellants,  by 
answering,  admitted  that  it  was  a  case  properly  within  the 
I  *  578  ]  cognizance  of  the  Court  of  Chancery ;  #and  that  if  they  meant 
to  object  to' the  jnrisdietion  of  that  ctyurt,  they  ought  to  have 
demurred.  Had  the  appellants  demurred,  they  would  have 
admitted  the  facts  in  the  bill ;  they  were  compelled  to  answer, 
land  Ought  hot  to  be  prejudiced  thereby.  JIt  is  la  universal 
rule,  that  the  Want  of  jurisdiction  may  be  urged  m  any  stage 
t>f  the  cause.  The  admission  of  the  parties  cantiotgive  Juris- 
diction, if  the  Court  has  none.  The  defendant  Waives  no 
right  by  answerirtg;  and  he  may  make  the  objection,  after- 
Wards,  as  well  as  if  he  had  demurred.  (2  Bro.  P.  C.  39.) 
Where' the  cbrrtplairiant  is' not  entitled  to  relief,  the  bill  ought 
to  be  dismissed.  (Mitfofd,  100.)  Though  an  injunction 
may  be  granted  when  the  bill  is  filed,  yet/ when  the  answer  of 
the  defendant  conies  in,  and  tA\  the  equity  in  the  bill  is  denied, 

the  injunction  ought  to  be  dissolved.     Resting  the  case  on  the 
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hill  and  ar\svi(er,  therefore,  no  injunction  ought  to  have  issued;  /v  error. 
and  i^  was.  granted,  in  t^is  case,  after  the,  answer  was  filed.  alhans% 

TJie   ppwer   pf  granting  injunctions   i$.  discretionary,  ajpd     Feb.isoa. 
ought  not,, to  be , exercised  ia  a  doubtful  case.     For,, what  purr  t^^To* 
pose  should  the  parties  be  put  to  the  expense  and  delay,  of  a  Huktingty* 
suit  in  a  cpurt,o£  chancery  e  when,  after,  all*  the,, rights  ofthp       fucoi.i.. 
parties,  rnustj  b$  tried  by,  ajn,  is,sue.  at  law  ? .   The jrr rights,  may 
as  well  be.  tfied  in,  the  action  of  ejectment,  already  pending  in 
the  Supreme  Cpurt,  as  by  an  issue  directed  by  the  Couijt  o$ 
Chancery. 

The  application  of  tjie  respondeat  to  p^rpptuate  hjis,  testi- 
mony has. been  granted,  and  the  evidence  is  preserveo^f  but; 
tfye  appellants  cannot,  perpetuate  their  .testimony  ;  for  a  b^lfor, 
that  purpose  isf.  never  alio  wed,  until  the  party  who  makes  the 
application  has  prevailed  at  law.  (2  Atlc.  39.1.) .  Nor  are,  the 
appellants  aided  by  the  late  act,  (30,sess.  c.  13Q.  learns,  v.  J5.n 
p.,  147.)  .for, it  expep.tsthe  cas,e  where,  the.  adverse  party,  is  an 
infyftt.  Aged  and  ;in£r,m  witnesses,  by  a  rule,  .of  the  Saprerne 
Qouxt,  rpay  be  examined,  de.  bzw.  esse,  in,,  a  cause  r^p^ing; 
b^t,  thpjr  testirr^pny can^npt  be  u^e.d  in,  any  other.  suit,  so 
that  the  respondent,  has  a  decided . advantage,  over.  the. app^l-t 
lants,  whose,  testimony,  may  be  Ios,t,  and  the,  respondent,  is  in». 
terested  #tp  create  dejay  for,  that  purpotser  Dejay  is  vipjtory.tp  [ #  579 
the,  respondents  b^it  r^.tp.  the  appellants,.. 

2L  The  secpnd  order  directs  the  guardians  .of  tbe,  respppd-t 
ent  to  be,  examined  as .  witnesses,  I  contend  that  they  are 
incompetent  .witnesses,  and  ought  hot  to  be  .examined.  They 
ajre  interested  ;ajid  by  a  fettled ;  rule  of,  th9  law,,of  evidence  are, 
therefore^  incompetent.  If  thp  respondent  fails  in  hjs  suit,  the 
guardians  infill,  be  liaise,  as  trespassers ;  fpr  tfyev  entere/J  and 
topk  possession  of  the  prerniqes.  in  question  and  received  the 
rents  and  Profits*  If'i they,  sucpepd,  it  will^foe,  for. the,  benefit; 
of  th^eir  ward ;  but  should  they^fajl,  they wjjl  be,. liable,. for  the 
mesne  profits.  The  guardians  are  in  possession.,  an^jl, ,  claim,  to 
hold  as  tenants  under  their  ward ;  and  it  is  a  rule  of  law,  that 
a:tenan.t,can,  never  be  a '.witness  in  support f  of  the  title  of  his 
lajn^ip^:     (J  Johns.  Rep,  1£9.  34Q.  Cowp.  621.     1  Sty.  632.) 

Aga\np  the.  guardians  are  personally  liable  for  the  costs,  of  a 
suit  at  lay^,  (2:Selbny  ifi'.  4$9., "  Barnqs,  128.,  1,  Sir.  548. 
1.  ffi's./im.  1  Term,  4^.  Crofl' Etiz.  33.)  .  and  also  .  in 
cqui,W.  (i/%  Ca,  Ah.  72.-  Rrec.  in,  (ftp.,  37&!  2\St^l09. 
Mpsel&y, ,47,  8&  I  At,h  5.70.,  3  Aik.  40^  5.J1.  547-  MM* 
PL  2^  P:rac.  Reg,  349,  35Q.  1  "JEfrrV  CA,  Rrac.  309.  474. 
2  Eq.  Cas.  AW.  238,  sect.  18.)  That  the,  wvard,may  be,  pos-: 
sesse/liPf  a  large,  estate, does  no,^,  remove  the  legal  objepjtion. 
Th/?{ gWir, diaii^  are  liable,  in,  the, .first  ins^pe^ajn^.thpi^^they 
may,  afterwards,  be  reimbursed,  they  ai;e.  stil)  inppmpptent. 
Bail,  though  indemnified  by  thpir  principal,  canno^^wj^pesses 
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IN  ERROR  for  him.  The  affidavit,  on  which  the  order  was  founded 
Albany,  states  that  the  infant  had  real  estate  sufficient  to  pay  all  costs 
Feb.  1808.     but  that  estate  cannot  be  touched  during  his  minority.  Neithel 

^^^  the  guardians,  nor  any  other  persons,  have  a  right  to  apply  it 

Huntington  towards  the  payment  of  costs.  (I  Vesey,  461.  2  Vesey,  23.) 
Nicoll  ^  nas  Deen  repeatedly  decided,  both  in  courts  of  law  and 
equity,  that  a  guardian  was  an  incompetent  witness,  because 
liable  to  costs.  (Bac.  Abr.  Ev.  B.  Esp.  N.  P.  704.  2  Str. 
1026.  Cases  temp.  Hardw.  302.  1  Str.  574.  1  Atk.  453. 
2  Atk.  48.  228.     2  Vesey,  38.  41.     3  Atk.  511.  547.) 

If  a  guardian,  or  pronhein  amy,  be  a  necessary  witness,  the 
proper  course  of  proceeding  is  to  have  his  name  struck  out  of 
the  bill,  and  another  person  appointed.  (Harrison,  C.  P. 
475.  2  Str.  708.)  Some  cases  in  equity  may  be  found, 
where  mere  trustees  or  nominal  parties  are  allowed  to  be  wit- 
nesses ;  but  wherever  the  trust  is  coupled  with  an  interest,  a 
trustee,  though  not  a  party,  is  not  admitted  as  a  witness.  (3 
Atk.  95.  605.     3  P.  frms.  181.)     Where  a  trustee  is  made  a 

1  #  580  ]  defendant,  he  has  been  allowed  to  be  a  witness,  because  Com- 
pelled by  the  complainant  to  be  a  defendant ;  and  the  com- 
plainant is  not  allowed  to  get  rid  of  a  witness,  by  making  him 
a  party.  (Har.  Ch.  Pr.  285.  2  Atk.  228.)  But  there  is  no 
case,  in  which  a  plaintiff,  or  complainant,  has  been  examined 
as  a  witness,  for  himself,  or  his  co-plaintiff,  or  co-complainant 
No  man  can  be  a  witness  in  his  own  cause.  (Eq.  Cas.  Abr 
225.  Gilb.  Cas.  98.  Prec.  in  Cha.  411.  I  P.  Wms.  195.  I 
Vernon,  230.  1  Har.  Ch.  Pr.  389.  1  Dick.  382.  2  Dick. 
i50.  799.)  The  only  exception  is,  where  a  complainant  has 
been  examined  as  a  witness,  on  the  application  of  the  defend- 
ant, who  might  have  obtained  a  discovery  by  a  cross-bill. 
The  guardians,  in  this  case,  as  it  regards  the  defendants,  are 
the  parties  complaining.  Further,  the  order  for  their  examina- 
tion is  absolute.  It  ought  to  have  been  with  a  saving  of  all 
just  exceptions. 

Riggs  and  Benson,  for  the  respondent.  The  true  question, 
before  the  court,  relates  to  the  propriety  of  the  order  for  an 
injunction.  The  suggestion,  that  the  bill  is  to  be  dismissed, 
in  whole  or  in  part,  is,  therefore,  extraordinary.  ThV  bill  of 
the  respondents  is  in  the  nature  of  a  bill  of  peace  ;  its  objec* 
is  to  have  all  the  matters  in  litigation  settled  by  one  suit,  in  tht, 
Court  of  Chancery,  and  thereby  to  prevent  a  multiplication  of 
suits  in  the  courts  of  law.  Another  object  is  to  perpetuate 
testimony,  and  to  this  is  joined  a  prayer  for  relief. 

The  ground  of  the  objection  to  the  jurisdiction  of  the  court 
is,  that  the  controversy  between  the  parties  is  purely  a  ques- 
tion of  law,  properly  cognizable  in  the  courts  of  common 
law,  and  that  there  is  nothing  to  afford  a  ground  for  tbe  inter- 
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position  of  a  court  of  chancery.     This  objection  might  have  in  error 
been  good  on  a  demurrer  to  the  bill ;  but  if,  instead  of  demurring,      Albany, 
'  the  party  answers  to  the  bill,  and  contests  its  merits,  this  court     Feb- 1808- 
will  support  the  jurisdiction  of  the  Court  of  Chancery.  TrustekT*o> 

ft  was  decided  in  the  case  of  Ludlow  v.  Simond,  (2  Caines's  Huntington 
Cases  in  Error,  1.  See  the  opinion  of  Thompson,  J.,  p.  40.  nicoll. 
and  of  Kent,  Ch.  J.,  p.  51 — 56.)  that  where  a  defendant,  in- 
stead of  demurring  to  a  bill,  for  want  of  matter  of  equity, 
answers  to  the  merits,  he  thereby  submits  to  the  cognizance 
of  the  court,  and  equity  ought  to  retain  the  cause,  provided 
it  is  competent  to  grant  relief,  and  has  jurisdiction  of  the  sub- 
ject matter.  *It  will  not  be*pretended,  that  the  subject  matter  [  *  581  ] 
of  this  suit  is  not  within  the  jurisdiction  of  either  court.  It  is 
an  established  principle  of  a  court  of  equity,  that  it  will  take 
cognizance  of  a  cause,  properly  triable  at  common  law,  in 
order  to  prevent  a  multiplicity  of  suits.  It  is  on  this  principle 
that  bills  of  peace  are  sustained  in  that  court,  (i  Vernon, 
22.  266.  2  Vernon,  301.  326.  1  Atk.  281.  2  Atk.  483, 
484.  1  Chan.  Cas.  272.  Gilb.  For.  Rom.  195.  Mit.  127, 
128.)  But  it  is  said,  that  equity  interferes  only  where  there 
are  a  great  number  of  persons  on  one  side,  claiming  under  a 
general  right,  and  that  here  there  is  a  corporation.  But  every 
member  of  that  corporation  may  commit  a  trespass  ;  for  every 
corporator,  according  to  the  answer  of  the  appellants,  has  a 
right  to  go  on  the  islands,  to  cut  grass,  to  fish,  and  to  fowl, 
at  his  pleasure.  If  so,  the  litigation  would  be  endless,  as 
every  such  trespass  would  give  rise  to  a  suit. 

Again,  we  contend,  that  this  order  is  not  such  an  one  as 
can  be  appealed  from,  even  if  it  were  now  in  force.     The  32d 
article  of  the  constitution  speaks  of  the  judgments  of  the  Su- 
preme Court,  and  of  the  decrees  of  the  Court  of  Chancery ;  and 
the   statute  organizing  this  court,  (Laws  N.  Y.  v.  1.  p.  182.) 
declares,  that  if  any  person  is  aggrieved  by  any  sentence,  judg- 
ment, decree  or  order  of  the  Court  of  Chancery,  he  may  ap- 
peal.    The  constitution  manifestly  intended  some  judgment  or 
decree,  affecting  the  rights  of  the  parties,  not  those  orders,  oc- 
casionally granted,  in  the  progress  of  a  cause,  which  do  not,  in 
the  least,  touch  its  merits.     Though  the  word  "  order"  is  used 
in  the  statute,  still  it  must  mean  such  an  order  as  will  affect  the 
merits  of  the  cause.     An  order  for  an  injunction  is  a  mere  pre- 
paratory or  remedial  process,  and  is  no  more  the  ground  for  an 
appeal,  than  an  order  for  a  subpoena,  for  a  writ  of  ne  exeat  for 
taxing  costs,  for  bringing  money  into  court,  or  any  other  step, 
which  may  be  requisite,  in  the  ordinary  course  of  proceedings. 
If  the  word  "  order"  is  to  be  taken  in  its  most  extensive  and 
unlimited  sense,  then  this  court  may  sit  to  hear,  decide  upon 
ind  reform,  every  point  of  practice  in  the  Court  of  Chancery. 
But  it  is  a  general  principle,  that  one  court  never  interferes  in 
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IN  error,  the  practice  of  another.     Each  #court  exclusively  regulates  iti 

Albany,     own  practice.     It  certainly  could,  not  have  been,  the  intention 

Feb.  1808.     of  rthef  fearners .  of  the.  constitution ,  or  of  fthe  legislature,  that  this 

ThJ^^^of  high  court  should  sit  to  hear  appeals  from  such  orders. 

Huntington       Again,,  the  order  was.  functus  officio.;  it  had  expired  before 
Nicoll       tne  aPP^  'was  entered  in.  this  court.     It  would  be  strange, 
formally  to,  reverse  an,  order  which  did  not  exist.     But  consid- 
ering it  as  an  .existing, order,,  it,  was  perfectly  proper.     It  was 
not  that  a  perpetual. ;  injunction  should  issue,  or  to  hinder  the 
appellants  from,  receiving  t't  events  and  profits.    It  was  to  prevent 
useless  litigation,  and  to  save  the  respondent  from  heavy  costs, 
in  suits  which  couJd  never, put  a. final  end  to  the  controversy, 
The  Court  of  Chancery  is  the  peculiar  guardian  of  infants,  and 
will)  always  protect  their  persons  and  rights.     When,  therefore, 
it  was  apparent,  that  the  property  of  the  respondent  was  to  be 
wasted,  in  the  expenses,  of  endless  lawsuits,  it -was  proper  for 
that  court  to  interfere,,  and  stay. the  suits  at  law,  in.  order  that 
the  whole  subject  matter  should  be  finally  decided  in  one  suit 
Next,  as  to  the  order  of  the  3d  June,  1807.     The  guardians 
in  case  the  suit  should  fail,,  will  not  <be  liable  for  the  rents  and 
profits.:     They. can  be  liable  for  costs  merely.     They  are  not 
parties.;  they.clainj  no  right.     The  infant,  Nicolly  is  the  party. 
The  guardians. may,  or  may  not,  be  ordered  to  pay. costs.   They 
will;  not  bq,  liable,  to.  pay  costs,  unless  they  have  acted  imprpp- 
erly  or.  wantonly.     This,  is  different  from  an  action  at  lay; 
tfyere  the  costs,  follow,  of  course,  on  the  judgment.     In  chan- 
cery, costs  are  always  discretionary,  and  may  be  awarded  or 
not,  according, fto  .circumstances;  according  to  the  conscience, 
not . acpording  to, the  power,  of  the. court.     (Gilbi  For.  Bom. 
205,    2  Atk:  551 ,  552.     3  Atk.  235.)     In  conscience,  no  guar- 
dian or  trustee  ought  to  pay  costs,  unless  in  case  of  gross 
negligence  or.  misbehavior  ^     If  costs  are  awarded,  they  will  be 
directed  to  be  paid  out  of  the  estate  of  the  infant,  not  by  his 
guardian,  personally,     The   objection  is  rather  to  the  credit, 
than,,to  the,  competency)  of « the.  witnesses.     Though  the  guar- 

[  *  583  ]  dians  are  nominal  .parties. on,  the  record,  they  may  *be  exam- 
ined, as,  witnesses.  A  co-defendant,  wlien  he  has  no  interest  in 
the,  subject  matter  of  the  cause,  may  be  a  witness.  (1  Johns. 
Hqp.  hj$,  577.)  A  guardian  has  been  allowed  to  be  exam- 
ine^ as  a  witness  in,  the  English  Court  of  Chancery.  (  Wyatt's 
Pimc  i%.  419.,    TotUWs  Rep.  109.     2  Dickens,  781 .) 

HqfffnfWi  in»,  reply..  1.  No  order. of.  the  Court  of  Chancery 
can  be  made,  from  which  the,  party  aggrieved  has  not  a  right 
of  appeal,;  All  the  errors  of  that  court,,  and  of  the  Supreme 
Cour,i,  are  corrected  here.  It  is  said,  that  orders  for  injunctions 
are  masters  of  {practice;  but  rules  of  practice  apply  to  ali  cases. 
The  order  for  an  injunction  affects  .only  the  particular  case.  Ii 
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the  master  grants  an  injunction,  and  the  party  against  whom  it  /"iv  error 
is  issued  applies  to  the  chancellor  to  dissolve  it,  and  he  re-     albanv"" 
fuses,  it  is  his  decision,  from  which  an  appeal  may  be  entered.     Fcb.-isis.' 
If  a  party  has  a  legal  right  to  damages  in  an  action  of  trespass,  ^^^^ 
and  an  injunction  is  issued  to  prevent  his  recovery,  his  right  is   Huntington  . 
uffected  ;  he  is  aggrieved,  and  ought  to  be  allowed  to  appeal.         N  ^ 

It  is  objected,  that  the  merits  of  this  cause  have  not  been 
heard  in  the  Court  of  Chancery ;  but  they  never  can  be  exam- 
ined in  that  court,  since  they  exclusively  belong  to  the  cogni- 
zance of  a  court  of  law.  It  is  on  this  ground  that  we  contend 
that  the  bill  ought  to  be  dismissed,  for  want  of  equity.  The 
chancellor,  at  any  stage  of  a  cause,  may  dismiss  a  bill,  for  want 
of  equity ;  and  what  he  can  do,  may  be  done  by  this  court. 
Any  person  may  file  a  bill  in  chancery,  and  call  upon  the  de- 
fendant for  an  answer;  but  if,  on  examination,  it  contains  no 
equity,  it  ought  to  be  dismissed.  This  power  of  dismissing  the 
bill,  in  any  stage  of  the  cause,  is  a  salutary  power ;  for  why 
suffer  the  parties  to  proceed,  through  all  the  stages  of  a  long 
and  expensive  litigation,  when,  at  last,  the  bill  must  be  dis- 
missed, for  want  of  equity  ? 

The  respondent,  it  is  true,  seeks  also  to  perpetuate  testimony ; 
but  it  is  for  the  very  purpose  of  a  trial  at  law.  The  whole  bill 
ought,  therefore,  to  be  dismissed  ;  but  even  if  the  respondent 
is  entitled  to  this  part  of  the  *prayer,  it  ought  to  be  dismissed,  [  *  584  ] 
so  far  as  it  seeks  relief.  What  ground  of  equity  does  the  bill 
contain  ?  It  asks  the  interference  of  the  Court  of  Chancery,  to 
prevent  a  multiplicity  of  suits  at  law.  After  repeated  trials  in 
actions  of  ejectment,  it  is  true,  that  perpetual  injunctions  are 
sometimes  granted.  Here,  there  has  been  but  one  trial  at  law. 
It  may  be,  that  at  the  first  trial  the  merits  were  not  fairly  ex- 
amined.    New  evidence  may  have  been  since  discovered. 

Again,  another  ground  for  a  bill  of  peace  is  where  there  are 
\  number  of  persons  claiming  distinct  rights  in  the  same  sub- 
ject, and  where  there  must,  necessarily,  be  a  multiplicity  of 
suits.  The  cases,  however,  are  chiefly  those  concerning  incor- 
poreal hereditaments,  or  between  a  lord  of  a  manor  and  his 
tenants,  relative  to  distinct  manorial  rights.  The  present  case 
is  different.  It  is  a  suit  by  Nicoll  against  the  corporation  of 
Huntington,  claiming  in  its  corporate  right.  If  every  member 
of  the  corporation  is  to  be  considered  as  a  distinct  person,  and 
to  be  separately  sued,  then  it  would  be  necessary  that  corpora- 
tions should  be  always  sued  in  a  court  of  equity.  A  corpora 
tion  maybe  sued  as  one  person.  If  the  respondent  thinks 
proper  to  sue  every  corporator,  the  multiplicity  of  suits  is  his 
own  choice.  He  might,  by  a  single  suit,  in  a  writ  of  right,  put 
an  end  to  the  controversy. 

The  respondent,  having  made  his  election  to  proceed  at  law, 
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IN  ERROR,  ought  not  to  be  allowed  to  enjoin  the  appellants,  until  he  has 
ALBANY      discontinued  the  suits  he  has  brcught,  and  paid  the  costs. 
Feb.  1808.  Again,  it  is  important  to  the  appellants,  that  the  witnesses 

*Z*^~^~***y  should  be  examined,  viva  voce,  in  open  court,  where  the  jury 

I  HUSTEES     OF  *  J        J 

Huntington  may  have  an  opportunity  of  judging  of  the  capacity,  discern- 
ment and  recollection  of  the  witnesses,  who  are  to  testify  con- 
cerning transactions  long  past. 

2.  The  order  for  the  examination  of  the  guardians  of  the 
respondent,  Nicoll,  is  certainly  erroneous.     Their  names  are 
on  the  record,  and  whether  their,  interest  be  direct  or  contin- 
gent,   they   are   equally  incompetent.     There    *are   stronger 
grounds  for  the  objection,  in  the  case  of  guardians,  than  in  that 
of  bail.     Bail  may  be  indemnified,  or  may  surrender  the  prin 
cipal,  and  be  thereby  discharged.     If  the  guardians  are  per- 
sonally liable  for  the  costs,  if  the  suit  should  fail,  the   objection 
on  the  ground  of  interest  is  insurmountable.     They  may,  no 
doubt,  be  indemnified  by  the  infant,  but  in  the  first  instance, 
they,  not  the  infant %  must  pay  the  costs.     An  infant  is  never 
ordered  to  pay  costs  in  a  court  of  chancery  ;  (  WyatVs  Prac. 
Reg.  145.  212.  222.)  and  in  a  settlement  of  accounts,  between 
an  infant  and  his  guardians,  it  is  a  matter  of  discretion  with  the 
chancellor,  to  allow  the  costs  paid  by  the  guardians,  or  not.  Ii 
the  infant  is  not  liable  to  pay  the  costs,  the  defendants  must  pay 
tneni,  or  they  must  be  paid  by  the  guardians.     The  guardians 
are,  in  truth,  parties.     They  must  swear  to  the  bill,  in  order  to 
obtain  an  injunction.     So,  if  an  infant  answers  by  a  guardian, 
he  must  be  sworn.     The  answer  of  a  guardian  does  not  bind 
the  infant,  because  it  is  not  his  answer.     Guardians,  then,  are 
to  be  considered  as  parties.     Trustees,  who  are  not  voluntary, 
but  indispensable  parties  to  a  suit,  are  excused  from  costs ;  but 
guardians  are  not  indispensable ;  the  infant  may  sue  by  his 
next  friend,  who  would,  undoubtedly,  be  liable  for  costs.  (Wyatti 
349,  350.) 

Again,  the  guardians  are  co-plaintiffs  with  the  infant ;  and  a 
co-plaintiff  is  never  examined  as  a  witness,  either  in  law,  or 
in  equity.  The  case  of  a  co-defendant  stands  on  a  different 
ground,  for  they  are  not  voluntary  parties. 

The  case  of  Walker  and  Thomas,  cited  from  Dickens,  (2 
Dick.  781.)  was  that  of  a  guardian,  ad  litem,  of  a  defendant. 
But  those  reports  are  the  loose  notes  of  a  register  of  the  court, 
and  are  not  respected  as  high  authority.  See  (1  Scho.  fy  l*m 
froifs  Rep.  240.  observations  of  Ld.  Redesdah. 

In  the  case  of  Bebee  and  others  v.  The  Bank  of  Neiv-Yorlc, 
(1  Johns.  Rep.  529.)  Olcott,  who  was  ordered  to  be  examined 
as  a  witness,  was  a  co-defendant,  and  a  bankrupt  against  whom 
no  relief  was  sought,  his  name  being  used  merely  as  a  matter 
of  form. 
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*Van  Ness,  J.     This  is  an  appeal  from  two  interlocutory  in  error. 
orders  of  the  chancellor ;  the  first,  enjoining  against  proceeding    a  lb  any 
at  law,  in  certain  suits   in  trespass,  pending  in  the  Supreme     Feb.  U808.' 
Court,  and  the  second,  authorizing  the  examination  of  Selah  ?^~s^^>' 
Strong  and  Richard   Udall,  the  guardians  of  the  respondent,  Huntingtow 
as  witnesses.  _T  v- 

To  decide  on  the  first  ground  of  appeal,  it  is  necessary  pre- 
liminarily to  examine,  whether  this  is  an  order  from  which  an 
appeal  will  lie. 

The  statute,  regulating  the  proceedings  in   this  court,  gives 
the  right  of  appeal  from  any  order  of  the  Court  of  Chancery. 
That  all  orders,  however,  made  in  the  progress  of  a  cause  in 
that  court,  are  the  subjects  of  appeal,  is  a  proposition  to  which 
I  cannot  assent.     That  there  are  some  orders  from  which  there 
is  no  appeal  will,  I  think,  not  be  denied.     If  it  were  practica- 
ble, it  would  be  very  desirable,  by  a  decision  of  this  court,  on 
some   proper  occasion,  to    establish    a   rule    on    this  subject, 
whereby  the  profession  might,  hereafter,  be  governed.     In  the 
present  case,  however,  this  is  not  required.     The  order  under 
consideration  was  temporary  in  its  terms.     It  merely  suspended 
the  proceedings  at  law,  until  after  the  then  approaching  circuit, 
to  be  held  in  the  county  of  Suffolk;  after  that  time,  its  opera- 
tion ceased,  and  it  was  no  longer  a  subsisting  order.     Although 
it  had  not  expired,  at  the  time  the  appeal  was  entered,  it  is 
now  no  longer  in  existence,  and  the  question  is,  whether,  from 
such  an  order,  an  appeal  will  lie. 

The  power  of  granting  injunctions  is  confided  to  the  dis- 
cretion of  the  Court  of  Chancery,  to  be  exercised  in  all  cases, 
^when  that  court  shall  deem  it  necessary,  for  the  furtherance 
of  justice.     It  is  a  very  necessary,  and,  when  exercised  with 
wisdom,  a  highly  beneficial  power.     In  the  Court  of  Chancery, 
as  in  other  courts,  it  frequently  happens,  that   interlocutory 
orders  are  made,  without  the  advantage  or  opportunity  of  nice 
and  critical   examination.     Temporary  injunctions,  therefore, 
are  sometimes  granted  for  the  purpose  of  a  more  deliberate 
examination  of  the  grounds  #upon  which  the  application  is       [  *  587  | 
founded.     They  are  also,  sometimes,  granted  in  doubtful  cases. 
It  will  be  recollected,  that  an  injunction  does  not  affect  or  con- 
elude  the  merits  of  a  cause.     It  merely  stays  the  proceedings 
at  law,  until  the  merits  are  finally  discussed  and  determined. 
In  all  cases,  therefore,  where  an  appeal  is  brought  from  an  order 
of  this  description,  this  court  should  be  well  satisfied,  that  the 
order  had  been    made  clearly  and    palpably  contrary  to   the 
equity  of  the  case,  and  the  rules  and  practice  of  the  court. 

These  considerations  have  led  my  mind  to  the  conclusion, 
that  the  present  appeal  ought  not  to  be  favored.  The  injunc- 
tion has  not  operated  to  the  injury  of  the  appellants ;  for  even 
admitting  that  they  might  have  prevailed  in  the  trials,  which 
wen j  enjoined,  the  amount  of  their  recovery  must  have  been 
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jn  error,  trifling.     But  if  we  suppose,  for  a  moment,  that  the  chanci'lot 
Albany,     committed  an    error  in    granting   this    temporary  injunction, 
Feb.  1808.     which  has  long  sirice  expired,  what  relief  can  we  give   the  aj>- 
X^^^^  pellants  ?     We  cannot  reverse  the  order,  for  that   no  longer 
HuimMGTON   exists.     There  is  nothing  upon  which  the  judgment  of  reversal 
Nicoll        could  operate.     To  pronounce  a  nugatory  and  idle  judgment, 
which  we  have  not  the  power  to  enforce,  is  incompatible  with 
the  solemnity  and  dignity  of  judicial  proceedings.     It  has  been 
said,  however,  that  if  there  is  no  appeal  from   orders  of  this 
kind,  that  the   chancellor   may  always  elude   an  appeal,   by 
modifying  his  orders,  so  as  to  suffer  them  to  expire   before  a 
decision  on  the  appeal  can   take  place.     This  is  an  argument 
which  this  court  will  not  listen  to.     We  are  not  to  presume, 
that  a  public  officer  will  corruptly  exercise   the  power  with 
which  he  is  invested  for  the  public  good  ;  and  much  less  ought 
we  to  found  a  decision  upon  odious  and  disreputable  presump- 
tions against  the  integrity  of  a  judicial  officer.     A   reasonable 
confidence  in  public  officers  is  necessary  to  the  very  existence 
of  civil  government.     I  forbear   any  further  remarks  on  this 
argument ;  and  regret  that  it  was  thought  necessary  to  urge  it. 
I  *  588  ]  *A11  the  rehef  that  we  could  afford  in  this  case,  then,  would 

be  to  declare  that  the  chancellor  ought  not  to  grant  another 
injunction ;  or,  in  other  words,  to  pronounce  a  cautionary  or 
advisory  judgment.  This  would  be  as  illegal  and  unpre- 
cedented, as  it  might  prove  unjust.  The  respondent  might 
disclose  new  facts  to  the  chancellor,  upon  which  it  would  not  only 
be  expedient,  but  manifestly  his  duty,  to  enjoin  new  trials  at 
law,  and  upon  which,  could  they  be  exhibited  to  this  court, 
in  the  first  instance,  we  would  ourselves  grant  an  injunction. 

I  am,  therefore,  of  opinion,  that  on  this  ground  the  appeal, 
as  to  the  first  order,  ought  to  be  dismissed. 

On  the  argument  of  this  cause,  the  question,  whether  the 
respondent  had,  in  his  bill,  disclosed  a  case  of  which  the 
Court  of  Chancery  could  take  cognizance,  was  fully  discussed ; 
and  it  is,  perhaps,  expected,  that  this  court  will  give  an 
opinion  upon  that  point.  I  shall  proceed,  therefore,  to  its 
examination. 

In  the  first  place,  however,  it  is  necessary  to  remark,  that 
if  this  court  should  be  of  opinion,  that  the  facts  stated  in  the 
bill  present  a  proper  case  for  equitable  interference,  it  follows, 
as  a  matter  of  course,  that  the  proceedings  at  law  must  he 
enjoined.     The  latter  is  a  necessary  consequence  of  the  former. 

Before  I  consider  the  law,  relating  to  this  part  of  the  subject, 
and  for  the  better  application  of  it  to  the  case  before  us,  a  very 
brief  statement  of  some  of  the  facts  is  essential. 

The  respondent  claims  title  to  the  premises  in  question,  as 
part  of  the  lands  described  in  an  ancient  patent,  granted  to  his 
ancestor ;  and  it  is  admitted,  that  if  this  grant  comprehend! 
the  premises,  that  the  respondent  has  a  perfect  title  thereto 
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The   appellants    deny,   that   this    grant   comprehends    the  in  error 
premises,  and  insist,  that  the  title  is  vested  in  the  trustees  of     albany, 
the  freeholders  and  commonalty  of  the  town  of  Huntington,     Feb.  isos. 
under  certain  grants  made  to  them,  but  which  are  posterior  in  t^^^7"oi 
date    to    that    under    which    the    respondent   #claims.     The   Huntington 
premises  in  dispute  are  three  islands,  which,  in  the  patent  to 
the  ancestor  of  the  respondent,  are  described  as  situate  in  the 
bay   or  sound   that  is  between  Long  Island  and  the   beach. 
These  islands  are  uninhabitable,  and  incapable  of  being  cult; 
vated ;  they  are,  therefore,  unenclosed,  and  produce  nothing 
but  a  species  of  wild  grass,  called  sedge,  which,  for  a  long  time, 
has  been  cut,  at  certain  seasons  of  the  year,  by  the  inhabitants 
of  the  town  of  Huntington ;  and  this  is  the  chief,  if  not  the 
only,  use  which  has  been  or  can  be  made  of  them.     It  is  evi- 
dent, from  this  statement  of  facts,  that  the  premises  in  question 
are  not  in  the  actual  possession  of  either  of  the   parties,  and 
that  the  legal  possession  is  in  the  party  having  the  right.     The 
principal  question,  therefore,  between  the  parties  is,  whether 
the  grant  to  the  ancestor  of  the  respondent  comprehends  the 
premises.     This  is  a  question  of  fact. 

I  will  now,  as  briefly  as  possible,  examine  the  subject ; 
and  I  think  I  shall  be  able  to  show,  that  under  all  the  circum- 
stances, this  is  a  proper  case  for  the  interposition  of  the  Court 
of  Chancery. 

Courts  of  law,  in  some  cases,  have  not  the  power  of  putting 
an  end  to  vexatious  and  oppressive  litigation.  Actions  of  eject 
ment,  and  in  cases  where  the  property  is  situated  as  these  islands 
are,  actions  of  trespass  may  be  repeated  again  and  again,  until 
the  sinews  of  litigation  are  exhausted,  and  until  the  resources, 
but  not  the  spirit,  of  the  parties  fail.  This  is,  perhaps,  a  defect 
in  the  common  law  system,  which  is  supplied,  in  certain  cases, 
by  the  more  enlarged  and  superintending  powers  of  a  court  ot 
chancery. 

In  some  cases,  a  party  is  permitted  to  establish  his  rights  in 
a  court  of  chancery,  in  the  first  instance,  without  having  pre- 
viously done  so  by  trials  at  law.  In  others,  it  is  necessary, 
first  to  establish  his  rights  at  law,  before  a  court  of  chancery 
will  interpose.  In  examining,  with  some  attention,  the  cases 
cited  on  the  argument,  and  other  authorities,  I  am  satisfied  that 
the  present  case  is  within  #the  principle  of  several  of  them  ; 
though  I  admit,  that  there  is  no  case  which,  in  all  its  parts;  i* 
analogous  to  the  present.  But  it  is  enough,  if  this  comes  within 
the  reason  of  those  cases,  where  equity  has  taken  cognizance 
of  the  legal  rights  of  parties,  with  a  view  of  terminating  endless 
and  ruinous  litigation.  It  is  time  that  we  should,  for  the  pur- 
pose of  rendering  the  administration  of  justice  more  perfect  and 
complete,  take  the  lead,  instead  of  waiting  for  precedents,  in 
order  to  follow  them.     Courts  of  equity,  in  England,  have  en- 
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IN  error,  tertained  causes,  where  the  remedy  at  law  is  not  clear,  certain 
Albany,  or  adequate,  or  where  the  remedy  was  difficult.  So  they  have 
Feb.  1808.     entertained  bills  to  prevent  a  multiplicity  of  suits,  by  directing 

t|^^7*of  the  rights  of  the  parties  to  be  ascertained  upon  issues  framed 

Huntington  by  the  court,  instead  of  obliging  the  plaintiff  to  sue  a  number 
Nicoll  °^  Persons  separately  at  law,  where  each  suit  would  only  deter- 
mine the  particular  right  in  question,  between  the  plaintiff  and 
defendant,  in  that  suit:  Though,  in  such  cases,  equity  will  not 
interpose,  when  the  right  is  disputed  between  two  persons  only, 
until  it  has  been  first  tried  and  decided  upon  at  law.  But 
how  many  trials  are  necessary  to  be  had,  before  the  Court  of 
Chancery  will  interfere,  must  depend  upon  the  sound  discre- 
tion of  the  court.  This  seems  to  me  to  be  the  fair  deduction 
from  all  the  cases  on  this  subject. 

In  the  instances  where  the  Court  of  Chancery  has  taken 
cognizance  of  the  mere  legal  rights  of  the  parties,  it  has  not 
assumed  the  authority  to  try  and  decide  such  rights.  This  has 
been  uniformly  and  properly  referred  to  the  courts  of  law, 
where  all  the  trials  are  had,  where  the  titles  of  the  parties  are 
investigated,  the  pi  oofs  exhibited,  and  the  witnesses  examined. 
All  the  Court  of  Chancery  does,  is  to  decide  how  long  the  liti- 
gation at  law  shall  continue.  After  a  sufficient  number  of 
issues  have  been  tried,  satisfactorily  to  determine  the  righft,  an 
end  is  put,  by  a  perpetual  injunction,  to  further  contest :  And 
♦he  party,  having  thus  established  his  right  at  law,  is  quieted 
and  protected  in  the  enjoyment  of  it.  I  cannot  but  consider 
this  as  among  the  most  beneficial  and  salutary  powers  of  that 

[  •  ofci  ]  court.  *Courts  of  law  are  not  equal  to  this  purpose.  Their 
mode  of  administering  justice  does  not  reach  the  evil ;  and  it 
is  for  this  reason,  that  the  Court  of  Chancery  is  called  to 
their  aid. 

In  the  case  before  us,  what  is  the  infant  to  do,  in  order  to 
be  quieted,  admitting  the  right  to  be  with  him?  It  is  said  he 
may  bring  an  ejectment.  True,  he  may  do  so  ;  but  it  will  be 
seen,  that  the  moment  he  resorts  to  that  mode  of  investigating 
the  rights  he  admits  that  he  is  out  of  possession.  He  has  once 
prevailed,  ii»  an  action  of  trespass,  against  a  person  who  justified 
under  the  title  of  the  town  of  Huntington ;  and  in  that  suij, 
he  must  have  shown  himself  to  have  been  in  possession,  or  he 
would  have  been  nonsuited.  Is  it  just,  then,  to  force  him  to 
an  action,  in  which  he  must  abandon  a  very  important  advan- 
tage, which  the  party  in  possession  always  enjoys  ?  But  sup- 
pose he  should  bring  an  ejectment,  and  recover ;  will  that  set- 
tle the  right  and  terminate  litigation  ?  By  no  means.  A  re- 
covery in  one  action  of  ejectment  is  no  bar  to  the  bringing 
of  another.  The  parties  may  proceed,  as  often  as  they  please ; 
and,  very  frequently,  he  who  can  longest  bear  the  expenses  of 
litigation  will,  in  the  end,  prevail. 
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It  has  also  been  said,  that  the  respondent  may  bring  a  writ  in  error, 
of  right      But  by  resorting  to  that  remedy,  he  admits  that  he  is     a  lb  any, 
disseised.     There,  as  in  the  action  of  ejectment,  he  is  obliged     Feb-  1808- 
to  yield  an  advantage,  which  ought  not  to  be  required  of  him.  x^^^or 
If  he  admits  that  he  is  disseised,  (which,  by  bringing  a  writ  of  Huntington 
right,  he  undoubtedly  does,)  at  what  time  is  that  disseisin  to       n1CqLl. 
be  deemed  to  have  taken  place  ?     I  cannot  see  why,  according 
to  his  own  admission,  it  is  not  to  be  carried  back  to  the  date  of 
the  patents  to  the  town  of  Huntington.     If  so,  he  gives  up 
his  cause,  because  the  statute  of  limitations  would  be  a  com- 
plete bar  to  his  recovery. 

But  it  is  said,  that  the  trial  of  the  actions  of  trespass  may 
settle  the  controversy.  The  answer  to  this  is,  that  it  may  not 
ha  A)  that  effect ;  and,  after  all  the  suits  now  Spending  between  [  *  593  | 
the  parties  have  been  tried,  the  controversy  may  be  as  far 
from  being  terminated,  as  it  is  at  this  moment.  Unless  some 
mode  of  putting  an  end  to  this  controversy  can^be  devised,  after  « 

the  right  has  been  determined  at  law,  the  infant  may  as  well 
abandon  his  claim  at  once.  He  is  obliged  to  maintain  an  un- 
equal contest.  The  appellants  command  the  resources  of  the 
whole  town  of  Huntingtm  ;  but  the  infant  must  rely  exclusively 
upon  his  own  means.  The  expenses  of  a  trial,  it  is  stated,  are 
not  less  than  500  dollars,  and  that  in  a  suit  in  which,  if  he 
should  be  successful,  he,  probably,  will  recover  only  nominal 
damages. 

There  is  another  ground,  on  which  I  think  the  chancellor 
ought  to  entertain  this  bill ;  a  ground  clearly  within  some  of 
the  cases  which  have  been  cited.  I  am  strongly  inclined  to 
think,  that  all  the  freeholders  of  the  town  of  Huntington  have 
a  right  to  enter  upon  these  islands,  and  cut  the  grass  without 
the  license  of  the  trustees.  The  grant  of  1694,  is  to  certain 
persons  therein  named.  These  persons  made  a  body  corpo- 
rate, and  have  perpetual  succession.  But  in  relation  to  the 
property  in  question,  as  well  as  the  other  property  mentioned 
in  the  grant,  the  members  of  this  corporation  are,  in  their 
natural,  not  corporate  capacity,  mere  naked  trustees  for  the 
freeholders  of  the  town,  and  may  be  compelled  to  execute  this 
trustf,  by  their  cestui  que  trusts,  at  any  time.  I  very  much 
doubt  whether,  if  the  freeholders  should  enter  upon  the  island, 
and  cut  the  grass,  the  trustees  could  maintain  an  action  of 
trespass  against  them. 

The  grant  is  to  the  trustees,  to  the  use  of  the  freeholders,  as 
tenants  in  common.  I  do  not  see  why  the  statute  does  not 
execute  the  use.  If  so,  the  freeholders  of  the  town  have  the 
legal  estate.  But  on  this  part  of  the  case,  I  do  not  mean  to 
express  a  decided  opinion.  It  is  sufficient  for  the  purpose  of 
giving  the  Court  of  Chancery  jurisdiction  of  this  case,  that  there 
is  color  for  this  construction  of  the  grant. 

♦Should  this  construction  of  the  grant,  however,  be  correct,     [  *■  5H3  ] 
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/;v  error,  a  case  is  presented  to  us,  where  the  chancellor  has  an  jndoubt 

albanv      e(*  an(*  acknowledged  right  to  interfere.     But  suppose  the  legal 

Feb.  1808.     estate  to  be  in  the  corporation.     A  corporation,  as  such,  is  not 

Y^XvT^  liable  to  an  action  of  trespass.     The  only  use  which  can  be 

Huntington   made  of  this  property,  is  to  cut  the  grass  and  herbage  grow- 

M   v-  ing  upon  it.     This,  as  is  stated  in  the  bill,  is  cut  by  as  many 

ot  the  inhabitants  ot  the  town  of  Huntington,  as  have  occasion 

for  it,  either  with  or  without  the  consent  of  the  trustees.     Every 

one  of  these,  if  the  right  is  in  the  respondent,  is  a  trespasser; 

and  a  Meld  is  thus  opened  for  endless,  fruitless  and  ruinou? 

litigation. 

I  am  of  opinion,  therefore,  that  this  is*  a  case  proper  for  the 
Court  of  Chancery,  and  that,  under  the  superintendence  of  the 
chancellor,  such  trials  at  law  ought  to  be  awarded,  as  will  be 
necessary  to  determine  the  right ;  and  that  being  once  done; 
that  he  should  direct  the  controversy  to  end,  by  such  a  decree 
as  may  be  necessary  for  that  purpose. 

2.  The  other  order,  from  which  there  is  an  appeal,  is  that 
permitting  the  examination  of  the  guardians  as  witnesses.  The 
examination  of  witnesses  in  the  Court  of  Chancery  is  always 
subject  to  just  exceptions  to  their  competency.  If  they  are 
interested,  the  party  against  whom  their  testimony  is  to  be  used 
may  object  to  their  competency,  when  their  testimony  is  offered; 
and  although  I  am  strongly  inclined  to  the  opinion,  that  the 
guardians  are  not  competent  witnesses,  yet  I  think  that  (he 
appeal,  in  this  case,  is  premature.  The  testimony  of  the  guar- 
dians may  turn  out  not  to  be  material ;  or  the  same  facts  may 
be  proved  by  other  witnesses,  and  the  testimony  of  the  guar- 
dians may  never  be  offered  or  relied  upon ;  and  should  it  be 
relied  upon,  the  question  of  their  competency  may  always  be 
urged  against  its  admission. 

I  am  of  opinion,  therefore,  that  the  appeal,  as  to  this  order, 
ought  also  to  be  dismissed. 

Spencer,  J.  It  cannot  be  necessary  to  repeat  what  has 
#  *  594  ]  been  said  in  other  causes,  as  to  the  right  of  appeal  from  *orders 
of  the  Court  of  Chancery.  The  right  is  given  by  statute,  and  when 
this  appeal  was  interposed,  the  order  was  an  existing  one.  AD 
order  for  an  injunction,  after  answer,  necessarily  implies,  that 
in  the  opinion  of  the  court,  there  is  a  case  before  it,  presenting 
grounds  on  which  it  may  eventually  proceed  to  act ;  and  it 
must  be  presumed,  that  the  bill  and  answer  have  both  been 
examined  and  considered.  There  being,  then,  a  basis  for  the 
appeal,  this  court  has  become  properly  possessed  of  the  cause; 
and  though  there  would  be  an  absurdity  in  annulling  an  order 
which  has  expired  by  its  own  limitation,  yet,  as  the  merits  of 
the  case  have  been  considered,  we  are  called  upon  to  makf 
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Mich  a  decree,  as  the  justice  of  the  case,  and  the  propriety  of  in  error 
preventing  further  litigation,  may  require.  albany- 

With  this  view,  and  under  these  ideas,  this  court  has,  in     Feb.  1808.' 
various  instances,  proceeded  to  a  final  decree,  where  the  appeal  ^f^^^ 
has  been  merely  from  an  order  for  a  feigned  issue ;  but  sup-  Huntington 
posing  the  time  prescribed  for  the  trial  had  elapsed,  when  the      NiCq*ll 
appeal  came  on  to  be  heard,  it  would  be  no  objection  to  enter- 
taining the  appeal.     In   those  cases,  however,  of  orders  for 
feigned  issues,  the  Court  of  Chancery  had  given  no  opinion  on 
the  merits ;  but  the  merits  had  been  brought  into  view,  on  the 
argument  for  an  issue.     In  the  present  case,  the  merits  of  the 
bill  and  answer  must  have  been  the  topic  of  argument,  on  the 
application  for   an    injunction.     This   case,  therefore,  comes 
within  the  principles  of  those  cases,  and  is  different  from  that 
of  Deas  v.  Thome  and  others,  {ante,  p.  543.)  in  which  there 
not  only  had  been  no  examination  of  the  merits,  but  some  ex 
hibits  were  yet  to  be  proved.     I  can  conceive  no  difficulty  or 
impropriety  in  examining  the  case,  on  its  merits,  with  a  view 
of  ascertaining,  whether  the  Court  of  Chancery  had  any  cog- 
nizance of  the  cause,  beyond  perpetuating  the  testimony  of  the 
respondent's  witnesses. 

This  leads  me  to  inquire,  in  what  cases  a  court  of  equity  can 
take  cognizance  of  a  question,  purely  of  a  legal  nature,  and 
appertaining  to  the  courts  of  common  law,  #under  the  notion,       f  *  595  ] 
that  the  bill  is  a  bill  of  peace,  or  in  the  nature  of  a  bill  of 
peace. 

That  this  case  involves  matters  of  equity,  as  contradistin- 
guished from  strictly  legal  principles,  has  not  been  pretended. 
The  multiplicity  of  suits,  and  the  great  expense  attending  their 
trial,  together  with  the  fact  that  the  respondent  has  had  one 
verdict,  are  the  grounds  relied  on,  to  give  the  Court  of  Chan- 
cery jurisdiction  of  the  cause. 

It  is  of  the  utmost  importance,  that  the  lines  of  demarkation, 
between  the  courts  of  law  and  of  equity,  should  not  be  con- 
founded and  violated.     Hence  it  has  grown  into  a  maxim,  that 
a  court  of  equity  has  no  jurisdiction,  where  the  courts  of  com- 
mon law  are  sufficient  for  the  purposes  of  justice ;  and  where 
a  plaintiff  can  have  as  effectual  and  complete  remedy  in  a  court 
of  law,  as  in  a  court  of  equity.    To  this  maxim  there  are  but 
few  exceptions.     Courts  of  equity  take  cognizance  of  questions, 
involving  legal  principles  only,  and  which  are  triable  in  the 
common  law  courts,  in  order  to  put  an  end  to  oppression,  and 
to  prevent  a  multiplicity  of  suits,  by  way  of  a  bill  of  peace. 
There  »re  only  two  cases  in  which  this  is  done. 

The  first  is,  where  there  have  been  repeated  trials  and  a  sat- 

isfactoiy  determination  at  law,  on  the   point  of  right;  as  in 

actions  of  ejectment  and  trespass,  which,  not  being  final,  without 
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IN  error,  the  interposition  of  a  court  of  equity,  there  would  be  no  end  to 
ALBANY.     the  oppressiveness  of  litigation.     (Bro.  P.  C.  373.) 
Feb.  1808.'         The  other  case  is,  where  one  general  legal  right  is  claimed 

^^j^^.  against  several  distinct  persons,  and. where  each  suit  woulc* 

Huntinotow   determine  only  the  particular  right  in  question,  between  the 
n  v'll       plaintiff  and  defendant,  in  that  suit.     (2  Atkyns,  391.  483.     1 
°    *      Bro.  P.  a  40.  572.     6  Bro.  P.  C.  575.) 

The  cases  illustrative  of  the  latter  subject  of  equitable  juris- 
diction are,  where,  a  right  of  fishery  is  claimed  by  a  corporation, 
throughout  the  course  of  a  considerable  river,  and  is  opposed 
by  the  lords  of  manors  and  owners  of  land  adjoining ;  and  where 
there  exists  disputes  between  lords  of  manors  and  their  tenants, 
and  between  the  tenants  of  one  manor  and  another. 

[  #596  ]  *The  respondent's  case  comes  within  neither  of  these  prin- 

ciples :  not  within  the  first,  because  here  has  been  but  one 
trial  and  one  verdict;  and  it  would  be  unprecedented,  to  con- 
sider a  single  verdict  in  trespass,  decisive  of  the  right  between 
the  parties :  not  within  the  second  exception,  because  the  bill 
and  answer  admit  that  the  trial  which  has  passed,  and  those 
which  are  pending,  involve  the  question  of  title  to  the  islands ; 
and  the  verdicts  in  which  the  individuals  claim  under  the  trus- 
tees and  the  respondents,  are  as  operative  upon  them,  as  though 
the  suits  were  between  them  and  the  trustees,  and  might,  in 
the  same  manner,  be  given  in  evidence  on  future  trials.  There 
is  no  pretence  for  such  a  bill,  as  the  present,  where  a  right  is 
in  dispute  between  two  persons  only,  (and  this,  in  effect,  is 
such  a  case,)  until  that  right  has  been  tried  and  decided  upon, 
repeatedly  and  satisfactorily,  at.  law.  The  respondent,  then,  in 
my  opinion,  has  been  premature  in  exhibiting  his  bill,  and  it 
ought  to  be  dismissed.  In  coming  to  this  conclusion,  I  am 
influenced  by  the  wish  to  save  expense,  and  to  prevent  a 
useless  litigation  in  chancery,  and,  perhaps,  a  future  appeal  to 
this  court. 

I  ought,  perhaps,  to  notice  a  suggestion,  that  the  property 
being  uninhabitable,  it  is  impossible  for  either  party  to  bring 
an  action  of  ejectment,  or  a  writ  of  right.  If  this  were  con- 
ceded, it  would  prove  nothing ;  for  the  trials  in  trespass  as 
effectually  try  the  title,  as  an  ejectment,  or  any  real  action. 
But  the  proposition  is  not  maintainable.  The  acts  of  cutting 
the  grass  and  removing  it  are  such  acts  of  possession,  as  would 
warrant  the  making  the  persons  exercising  such  acts  defend- 
ants in  ejectment. 

It  has  been  objected,  that  the  appellants  should  have  de- 
murred to  the  relief,  and  that,  by  answering,  they  have  submit- 
ted to  the  jurisdiction  of  the  court,  and  are  now  too  late  to 
make  such  an  objection.  The  case  of  fVelby  v.  The  Duke  oj 
Rutland  (6  Bro.  P.  C.  575.)  is  a  decisive  answer  to  that  ob- 
jection ;  and  it  establishes,  that  where  there  is  a  want  of  eqmtj 
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in  the  complainant's  bill,  an  answer  is  no  waiver  of  the  objection.  IN  error. 
in  that  case,  the  bill  was  dismissed,  on  the  *ground  of  a  want  "TT^T^T" 
of^equity,  notwithstanding  the  defendant  had  answered.  FeVisos.' 

Mitford  lays  down  the  rule  correctly ;  "  for  in  general,"  he  ^^-n^^w 
says,  "  if  a  demurrer  would  hold  to  a  bill,  the  court,  though  the  hu»tT"toh 
defendant  answers,  will    not   grant  relief   upon   hearing   the  v. 

cause."     (Mit.    PL    100.)     So   in    the   case    of   Ludlow   v.       ^597  1 
Simond,  both  the  chief  justice  and   Mr.  Justice     Thompson       *■  •* 

limit  the  effect  of  answering,  instead  of  demurring,  to  cases 
only  where  the  subject  matter  is  within  the  jurisdiction  of  the 
court. 

I  am  inclined  to  the  opinion,  that  the  appeal  from  the  order 
to  examine  the  respondent's  guardians  as  witnesses,  is  prema- 
ture ;  for  it  does  not  follow,  that  those  depositions  would  ever 
be  used  as  evidence.  Should  they  be  so  used,  it  would  then 
be  time  to  take  the  exception. 

The  result  of  my  opinion  is,  that  the  Court  of  Chancery 
had  no  jurisdiction  in  this  cause,  beyond  the  perpetuating  the 
testimony  of  witnesses,  as  this  was  not  a  case  where  the  trials 
at  law  would  not  bear  on  the  question  of  right  between  the 
appellants  and  respondent ;  and  as  there  has  not  been  such 
repeated  trials,  as  reasonably  to  settle  the  question  of  title. 
Under  these  impressions,  I  think  the  bill  should  be  dismissed, 
with  the  costs  of  the  Court  of  Chancery,  to  be  paid  to  the 
appellants. 

Kent,  Ch.  J.  This  is  an  appeal  from  two  interlocutory 
orders  of  the  Court  of  Chancery ;  the  one  order  of  the  4th  of 
June  last,  directing  an  injunction,  to  restrain  Jesse  Wickes, 
one  of  the  appellants,  from  proceeding  to  trial,  at  the  then 
next  Suffolk  circuit,  in  three  several  actions  of  trespass,  pend- 
ing in  the  Supreme  Court ;  and  the  order  of  the  3d  of  June 
last,  directing,  that  the  respondent,  Nicoll,  have  leave  to  exam- 
ine his  two  guardians  as  witnesses. 

1.  The  injunction  order  was  special,  and  confined  to  the 
then  ensuing  Circuit  Court  in  Suffolk.  It  has,  therefore,  long 
since  spent  itself;  and  a  preliminary  question  very  natu- 
rally occurs  here,  whether  an  appeal  from  such  a  temporary 
order  can  be  sustained.  An  appeal  from  such  an  *order  is  [#598| 
without  precedent,  and  it  appears  to  me  to  be  without  sense 
or  meaning.  What  use  can  there  be  in  such  an  appeal?  To 
reverse  an  order,  which  has  long  since  expired,  is  absurd.  It 
would  be  doing  an  idle  act,  which  does  not  comport  with  the 
gravity  of  a  court  of  justice.  It  is  one  of  the  maxims  of  the 
common  law,  and  which  is  a  dictate  of  common  sense,  that  the 
law  will  not  attempt  to  do  an  act  which  would  be  vain,  or  to 
enforce  an  act  which  would  be  frivolous.  Lex  nil  frustra  facit. 
Lex  non  cogit  ad  vana  seu  inutilia.  An  application  of  this  rule 
lately  occurred  in  the  Supreme  Court. 
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in  error.  In  the  case  of  Teel  v.  Sweeting,  (2  Johns.  Bep.  184.)  a 
motion  was  made  by  the  attorney  general,  for  leave  to  file  an 
information,  in  the  nature  of  a  quo  warranto ,  against  one  of 
Trustees  of  tne  suPervisors  of  Onondaga  county,  who  was  alleged  net  to 
Hcwtington  have  been  duly  elected  into  office.  But  the  court  observed, 
that  as  the  office  of  the  supervisor  would  expire  in  April,  and 
before  the  remedy  prayed  for  could  have  effect,  (for  the 
motion  was  made  in  February,)  it  would  be  idle  and  useless  to 
grant  the  motion,  and  it  was,  on  that  ground,  refused.  I  cite 
this  decision  for  no  other  purpose,  than  to  show,  that  it  has 
hitherto  been  considered  as  a  settled  principle,  that  a  court 
will  not  undertake  to  exercise  power,  but  when  they  exercise 
it  to  some  purpose. 

If  we  were  to  follow  the  suggestion  of  one  of  the  appellants' 
counsel,  and  add  to  the  decree  of  reversal,  that  they  have 
liberty  to  proceed  to  trial,  we  should  be  granting  nothing,  for 
the  appellants  have  that  leave  already.  There  is  no  existing 
order  or  injunction  to  restrain  them.  He  undoubtedly  in- 
tended, that  our  order  should  have  the  effect  of  declaring,  that 
no  future  injunction  was  to  be  interposed.  But  I  much  ques- 
tion the  propriety  of  such  an  exercise  of  power  by  this  court 
W*3  are  not  a  court  of  original  jurisdiction.  We  have  do 
right  to  regulate  the  court  below,  touching  the  future  progress 
of  a  cause.  We  cannot  make  a  mere  advisory  decree,  as  to 
future  cases.  Our  province  is  to  review  and  correct  acts 
which  *are  past.  We  are  not  to  anticipate  future  mistakes,  or 
to  prescribe  for  the  exercise  of  a  future  discretion.  How  can 
we  know,  but  that  circumstances  may  hereafter  arise,  in  this 
very  cause,  by  unforeseen  casualties,  or  extraordinary  combina- 
tions, which  would  render  it  the  indispensable  duty  of  the 
Court  of  Chancery  to  restrain  the  proceedings  at  law,  and 
which  this  court  would  approve  of,  if  the  point  was  judicially 
before  us  ? 

But  then,  it  is  said,  the  Court  of  Chancery  may,  perhaps,  re- 
strain another  trial,  by  a  like  temporary  injunction  ;  and  that 
this  may  be  repeated,  toties  quoties,  and  the  party  be  remediless, 
if  such  injunctions  cannot  be  appealed  from.  I  answer,  in  the 
first  place,  that  such  suppositions  are  not  to  be  indulged.  The 
fair  and  legal  intendment  is,  that  no  further  injunction  will  issue 
without  legal  cause.  The  chancellor  has  informed  us  why  the 
injunction  issued  was  temporary.  He  did  it  for  greater  cau- 
tion, and  that  the  parties,  as  well  as  himself,  might  have  an 
opportunity  to  examine  and  reflect  on  the  subject,  before  he 
determined  whether  he  would  or  would  not  enjoin  the  causes 
in  the  Supreme  Court,  until  the  final  hearing  before  him.  The 
appellants  ought  to  have  waited  the  result  of  that  deliberation. 
How  could  they  know,  but  that  the  application  for  a  further 
injunction  would  be  denied  ?  and  if  it  should  be,  then  certainly 
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liu  >  appeal  has  been  vexatious  and  useless.     The  appellants  IN  EUROh 
have  their  fit  and  final  remedy.     They  ought  to  press  for  a  final     albany, 
decision    in    chancery  upon    the    merits    of   the   bill.     This     Feb- 1808- 
would  not  subject  them  to  any  very  grievous  delay ;  and,  in-  T^^7*oi 
deed,  of  what  consequence  is  a  little  delay  in  a  suit,  brought  to  Huntington 
recover  damages  for  a  petty  trespass,  not  amounting,  perhaps,       n,^oLL. 
to  five  dollars?  It  is  admitted,  that  the  aged  witnesses  might, 
.at  any  time,  be  examined,  de  bene   esse,  under  a  rule  of  the 
Supreme  Court.     After  a  decision  upon  the  merits,  either  by  a 
decree  for  a  perpetual  injunction,  or  by  the  award  of  an  issue, 
t  would,  then,  be  the  proper  time  for  the  party  conceiving 
limself  aggrieved   to  appeal.     The  #bringing  the  cause  to  a       [  *  600  ] 
hearing  is,  then,  the  proper  remedy  against  the  repetition  of 
injunctions.     But  we  are  not  to  anticipate  any  undue  exercise 
of  this  power  in  the  court  below.     A  reasonable  confidence 
must  be  entertained,  that  every  court  will  exercise  its  discre- 
tion soundly ;  and  the  case  before  us  is  a  striking  instance  of 
caution  in  the  application  of  the  power  to  grant  injunctions. 

Without,  therefore,  looking  into  the  merits  of  the  order  of 
the  4th  June,  I  am  of  opinion  that,  as  to  that  order,  the  appeal 
ought  to  be  dismissed.  The  order  being  dead,  long  before  the 
cause  came  into  this  court,  and  the  period  of  its  existence 
being  stated  in  the  order  at  the  time  it  was  granted,  are  facts 
which  form,  with  me,  an  insurmountable  objection  to  the  appeal. 

But  other  views  were  taken  of  this  part  of  the  cause,  by  the 
appellants'  counsel. 

One  of  them  admitted,  that  the  injunction  was  proper,  if  the 
cause  was  properly  attached  in  equity.  If  the  Court  of  Chan- 
cery did  right  in  taking  cognizance  of  the  cause,  the  injunction 
followed  as  a  matter  of  course  ;  though,  instead  of  being  lim- 
ited to  one  circuit,  it  ought  to  have  continued  until  the  final 
hearing  of  the  cause.  The  counsel  were,  therefore,  led  to 
deny,  that  there  was  any  ingredient  of  equitable  jurisdiction  in 
the  case,  and  to  urge,  that  the  bill  ought  now  to  be  dismissed. 
My  answer  to  this  suggestion  is,  that  the  question,  on  dismiss-  * 
ing  the  bill,  does  not  come  properly  before  us.  That  question 
involves  the  whole  merits  of  the  cause,  and  which  have  never 
oeen  discussed  and  decided  upon  in  the  court  below.  This 
court  made  a  very  sound  decision,  a  few  days  ago,  in  the  case 
nf  Deas  v.  Thome  and  others,  which  was,  that  on  an  appeal 
from  an  interlocutory  order  of  the  Court  of  Chancery,  made  be- 
fore a  hearing  of  the  merits,  this  court  would  not  assume  origi- 
nal jurisdiction  and  examine  the  merits,  but  would  confine 
itself  to  the  order.  If  this  decision  is  to  be  respected  and  ob- 
served, we  cannot,  consistently,  examine  the  merits  of  the  bill 
in  the  present  case.  The  granting  of  the  temporary  injunc- 
tion of  the  4th  June  *may,  perhaps,  be  considered  as  a  de*  [  #  601  ] 
cision  on  the  merits  of  the  bill ;  but  this  is  not  the  just  infer- 
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in  error,  ence  from  that  order.  It  was  a  mere  step  of  precaution ;  a 
Albany,  preliminary  measure  for  the  occasion,  and  implies,  that  the 
Feb.  1808.     merits  had  not  then  been  understood  or  considered.     The  same 

X^TteeT^of  argument  might  have  been  used  in  the  case  of  Dtas  v.  Thorite. 

Huntington  Every  interlocutory  order  may,  in  one  sense,  be  considered  as 
Nicoll.  an  °pini°n>  tna*  there  is  some  color  for  the  action;  but  that  is 
not  the  consideration  upon  the  merits,  intended  by  our  de- 
cision, and  I  am  perfectly  satisfied,  that  we  cannot,  consistently 
with  that  decision,  give  a  final  opinion  on  the  merits  of  the  bill. 
If,  however,  the  court  should  not  concur  with  me,  in  this 
opinion,  and  should  enter  into  the  merits  of  the  bill,  I  will,  then, 
state  the  reasons  why  I  think  the  cause  ought  to  be  permitted 
to  proceed.  I  do  not  mean  by  this,  that  I  have  formed  any 
definitive  opinion,  as  to  what  ought  to  be  the  decree  of  the 
Court  of  Chancery.  Such  an  opinion  cannot  safely  be  formed, 
1  until  after  the  proofs  shall  have  been  taken  and  considered.  But 
viewing  the  cause  as  it  appears  before  us,  I  think  that  there  is 
good  color,  at  least,  for  sustaining  the  bill,  and  that  it  would 
be  proceeding  without  precedent,  to  dismiss  a  bill  after  an 
answer  has  been  put  in  to  the  merits,  and  before  those  merits 
have  been  brought  to  a  hearing  in  the  regular  course  of  the 
court. 

It  has  not  been  usual  to  exhibit  a  bill  in  chancery,  for  quiet- 
ing a  title  between  two  individual  claimants,  until  after  several 
verdicts  at  law.  I  do  not  know,  however,  that  it  has  been 
deemed  requisite  to  require  any  precise  number  of  trials  at  law, 
before  such  a  bill  of  peace  can  be  sustained  ;  and  I  am  inclined 
to  think  that  there  is  no  positive  rule  existing  as  to  the  number 
of  verdicts  which  must  precede  the  bill  of  peace. 

In  the  case  of  The  Earl  of  Bath  v.  Sherwin,  which  was  de- 
cided in  the  House  of  Lords,  near  a  century  ago,  (1  Bro.  P.  C. 
166.)  the  counsel  for  the  appellants  asserted,  before  the  lords, 
that  there  were  many  precedents  where  #courts  of  equity  granted 
perpetual  injunctions,  for  quieting  inheritances  after  two  trials, 
and  where  only  one  of  those  trials  had  been  at  law.  Each  case 
will  probably  depend,  in  a  degree,  upon  its  peculiar  circum- 
stances. These  bills  of  peace  were  very  reasonably  introduced 
to  supply  a  defect  of  jurisdiction  in  the  courts  of  law,  which 
permit  actions  of  ejectment  to  be  brought  without  end,  and  such 
actions,  therefore,  in  the  hands  of  a  rich  adversary,  might  be- 
come engines  of  oppression  and  ruin.  In  many  cases,  therefore, 
public  justice  will  loudly  call  for  these  bills.  But  the  present 
bill  is  not  strictly  a  bill  of  peace.  Its  object  is  not  to  quiet  a 
title,  supported  by  the  single  verdict  at  law,  but  its  object  is  to 
prevent  a  multiplicity  of  actions,  equally  vexatious  and  oppre*» 
sive  to  both  parties,  by  asking  for  the  aid  of  the  Court  of  Chan- 
cery to  have  the  title  tried  under  its  superintendence,  so  that 
there  may  be  a  final  decision.  And  when  a  bill  is  brought  on  this 
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ground  of  preventing  a  multiplicity  of  vexatious  suits  at  law,  the  IN  error 
question,  as  to  the  number  of  verdicts  obtained,  does  not  arise,  "albany 
and  cannot  be  material.  Feb.  isos! 

In  the  case  of  Tenham  v.  Herbert.  (2  Atk.  483.)  Lord  Hard-  ?Z^^~^y 

*  1 RUSTEES    OJ 

wicke  observed,  that  "  there  were  some  cases,  in  which  a  man  huntingtow 
might,  by  a  bill  of  this  kind,  come  into  chancery  first,  and  there  N  v^ 
were  others  where  he  ought  first  to  establish  his  right  at  law. 
Where  a  man  sets  up  a  general  exclusive  right,  and  where  the 
persons  who  controvert  it  with  him  are  very  numerous,  and  he 
cannot,  by  one  or  two  actions  at  law,  quiet  that  right,  he  may 
come  into  this  court  first,  and  the  court  will  direct  an  issue,  to 
determine  the  right,  as  in  disputes  between  lords  of  manors 
and  their  tenants,  and  between  the  tenants  of  one  manor  and 
another  ;  for  in  these  cases,  there  would  be  no  end  of  bringing 
actions  of  trespass,  since  each  action  would  determine  only  the 
particular  right  in  question  between  the  plaintiff  and  the  defend- 
ant." These  observations  are  entitled  to  peculiar  weight,  since 
they  come  from  so  great  a  magistrate  as  Lord  HarJwicke,  who 
presided  for  20  years  in  the  English  Court  of  Chancery,  and 
during  all  that  time  *only  three  of  his  decrees  were  appealed  [*  0O3  ] 
from,  and  they  were  affirmed.  The  question,  then,  is,  whether 
the  present  case  does  not  come  fairly  within  the  spirit  and  prin- 
ciple of  this  doctrine.  The  bill  states,  that  the  rival  claims  to 
the  three  desolate  islands  have  produced  many  lawsuits,  the 
greater  part.whereof  had  been  tried  and  determined  in  justices' 
courts.  That  in  1802,  the  respondent's  guardians  brought 
three  several  actions  of  trespass,  all  of  which  were  removed 
into  the  Supreme  Court,  and  there  brought  to  issue ;  that  one 
ef  those  actions  was  brought  to  trial,  at  the  Suffolk  circuit,  in 
1805,  and  from  one  of  the  affidavits  in  the  cause,  it  would  ap- 
pear to  have  been  tried  at  an  expense  to  the  parties  of  500 
dollars  arid  upwards.  It  further  appears,  that  there  are  two 
more  actions  of  trespass  ready  for  trial,  in  which  the  respondent 
is  plaintiff,  and  three  more  actions  of  trespass,  in  which  the  ap- 
pellants are  plaintiffs,  and  that  the  actual  damages  sustained 
by  the  trespass,  in  either  case,  does  not,  perhaps,  exceed  five 
dollars  in  amount.  If  these  five  actions  of  trespass,  now  at  issue 
in  the  Supreme  Court,  are  to  go  down  to  trial,  the  expense, 
judging  from  the  forrher  trial,  may  be  computed  at  about  2,500 
dollars  for  an  actual  damage  of,  perhaps,  50  dollars,  a  circum- 
stance which  would  certainly  reflect  no  credit  upon  the  justice 
of  the  country.  The  bill  further  charges,  that  the  trustees  of 
Huntington,  and  the  inhabitants  of  that  town,  declare  it  to  be 
their  intention,  from  time  to  time,  to  enter,  and  to  encourage 
others  to  enter  upon  the  islands,  and  carry  away  the  grass,  and 
the  answer  admits  and  avows  the  determination.  Whether 
every  freeholder  and  inhabitant  of  the  town  of  Huntington  may 
not,  without  special  license  from  their  trustees,  enter  and  cut 
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l.v  error  grass  on  these  islands,  is  a  question  arising  upon  the  construe 

ALB4NV  *'on  °^  their  grant,  and  upon  which  I  am  not  now  prepared  to 

Feb.  i80ii'  give  an  opinion.     If  that  should  be  the  case,  suits  at  law 

?Zr^^/^^~y  might  be  as  numerous  as  the  inhabitants  of  that  town.    From  the 

iiusTisGTON  peculiar  state  of  the  islands  in  controversy,  the  general  interest 

v-  and  claim  of  the  inhabitants  of  Huntington,  and  the  numerous 

r  *  Odd  1       smts  *°  wn*cn  *lnese  contending  claims  have  already  given 
I  J       birth,  I  am  strongly  impressed  with  the  fitness  and  expediency 

of  some  jurisdiction  like  that  assumed  by  the  Court  of  Chancery, 
in  which  such  a  litigation  may  be  placed  in  a  train  for  a  solemn 
and  final  decision.  An  attempt  seems  to  have  been  made  by 
the  counsel,  to  excite  our  jealousy,  as  if  the  Court  of  Chancery 
was  extending  the  boundaries  of  its  jurisdiction,  and  taking 
cognizance  of  matters  which  belong  to  courts  of  law.  But,  in 
•  my  opinion,  such  suggestions  might  well  have  been  spared. 
The  object  of  the  equity  power,  in  such  cases,  is  to  prevent 
endless  and  destructive  suits  at  law.  This  object  is  as  benign 
as  it  is  rational ;  and  those  who  love  justice  and  hate  oppres- 
sion would,  I  should  think,  feel  disposed  to  cherish  rather 
than  destroy  such  a  power.  It  is  not  true,  that  when  the 
jurisdiction  of  such  peculiar  cases  is  transferred  from  the  courts 
of  law  to  the  Court  of  Chancery,  that  the  parties  lose  the  benefit 
of  a  viva  voce  examination  of  their  witnesses,  and  of  a  trial 
by  jury.  It  is  well  known,  that  such  cases  are  always  sent  back 
again,  to  be  tried  at  the  Circuit  Court,  under  a  feigned  issue. 
Whether  the  issue  comes  from  the  Court  of  Chancery,  or  the 
Supreme  Court,  the  trial  at  the  circuit  is  the  same ;  but  then, 
there  is  this  preeminent  advantage  of  having  the  cause  tried 
under  the  superintendence  of  the  chancellor,  that  he  can  render 
any  one  trial  final  and  conclusive  upon  the  right  in  litigation; 
and,  in  this  respect,  chancery  supplies  the  manifest  defect  of 
jurisdiction  in  a  court  of  law.  If  one  trial,  either  from  the  report 
of  the  circuit  judge,  or  from  its  own  view  of  the  testimony, 
does  not  satisfy  the  judgment  of  the  Court  of  Chancery,  it  will 
order  a  second  trial  at  law  ;  and  when  one  or  more  verdicts 
shall  be  satisfactory,  as  to  the  right  in  question,  then  the  Court 
of  Chancery  will  perpetually  enjoin  all  further  lawsuits,  and  put 
an  end  to  the  contest. 

The  law,  upon  this  head,  is  extremely  well  summed  up,  by 
Lord  Ch.  Baron  Gilbert,  (Forum  Romanum,  195.)  who  observes, 
"  that  there  is  an  injunction  to  prevent  multiplicity  of  suits,  as 
[  #  605  ]  where  many  suits  are  depending,  and  are  *likely  to  happen 
from  one  and  the  same  thing.  The  court  will  here  interpose, 
and  grant  an  injunction  ;  they  will  direct  a  proper  issue  to  try 
the  whole,  and  all  the  rest  shall  be  bound  by  the  verdict,  of 
else  there  might  be  twenty  actions,  and  as  many  verdicts, 
where  one  proper  issue  ends  the  whole,  and  it  is  onlv  direct- 
ing one  issue  to  try  many  more."  , 
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V. 
NlCOLL 


After  this  explanation  of  the  object  of  the  jurisdiction  of  the  IN  error. 
Court  of  Chancery  in  these  cases,  and  after  a  review  of  the  state     albany 
of  the  present  vexatious  controversy,   I  am  inclined  to  the     Feb.  1808.' 
opinion,  that  there  are,  at  least  colorable,  if  not  strong,  grounds  tr^^Tof 
for  the  present  bill,  and  that  it  would  be  premature  to  dismiss  Huntingtoh 
it,  before  its  merits  have  been  duly  discussed  and  considered 
in  the  court  below. 

Another  reason  why  I  think  the  bill  sustainable  is,  that  the 
respondent  does  not  appear  to  have  a  clear  and  adequate 
remedy  at  law.  The  remedy,  by  an  action  of  ejectment,  or  a 
real  action,  would  be  attended  with  circumstances  somewhat 
precarious  and  doubtful.  This  difficulty  arises  from  the  nature 
of  the  subject  in  dispute,  consisting  of  three  islands,  incapable 
of  being  inhabited  or  enclosed.  If  the  respondent  was  to  bring 
the  ordinary  action  of  ejectment,  he  must  make  out  in  proofs 
that  the  person  against  whom  he  brings  his  suit  was  in  actual 
possession  of  the  premises,  or  he  would  be  nonsuited  upon 
the  trial;  and  how  would  Nicoll  prove,  that  the  trustees 
of  Huntington,  or  any  inhabitant  of  that  town,  was  in  posses- 
sion of  those  islands  ?  If  acts  of  entry  to  cut  grass  make  a 
person  a  tenant  in  possession,  then  the  islands  are  as  much  in  the 
possession  of  one  party  as  the  other,  for  they  have  mutually 
entered  and  cut  grass,  and  there  are  now  mutual  actions  of  tres- 
pass pending  in  the  Supreme  Court.  The  truth  is,  there  is  not, 
and  cannot  be,  any  actual  occupancy  of  these  islands,  by  any 
party,  beyond  these  occasional  acts  of  entry,  to  cut  grass  or 
sedge.  The  law,  however,  determines  this  point,  by  casting 
the  possession  of  the  islands  upon  the  party  who  has  the  legal 
title.  The  right,  in  this  case,  draws  with  it  the  possession,  and 
if  Nicoll  admits  that  the  ^trustees  of  Huntington  are  in  posses- 
sion of  the  islands,  he  may,  possibly,  admit  away  his  cause, 
since  they  cannot  be  in  possession,  in  any  other  way,  than  by 
having  the  title :  And  if  the  trustees  of  Huntington  are  admit- 
ted to  have  been  in  possession,  at  the  commencement  of  the 
action  of  ejectment,  the  next  inquiry  would  be,  When  did  that 
possession  commence  ?  A  possession  for  20  years  is  a  good 
title  in  ejectment ;  and  if  the  town  of  Huntington  was  in  posses- 
sion of  the  islands  when  the  suit  was  brought,  it  would  be  very 
difficult  for  Nicoll  to  controvert  a  possession  in  them  of  20 
years.  But  supposing  that  these  difficulties,  arising  from  the 
admission  of  the  possession  in  the  trustees  of  Huntington,  could 
be  surmounted,  yet  it  is  unreasonable  to  drive  Nicoll  to  an  ac- 
tion of  ejectment,  because  he  would,  thereby,  part  with  a  legal 
advantage.  A  jury  of  Suffolk  county  have  recently  determined 
n  favor  of  his  right.  This  appears  to  have  been  a  very  solemn 
and  contested  trial.  He  has,  therefore,  the  best  claim  to  be 
deemed  in  possession,  and  the  hazard  and  difficulty  of  bringing 
the  ejectment  ought  to  be  thrown  upon  his  adversaries. 
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rN  error.       Again,  if  he  brings  the  ejectment,  he  must  not  onl)  arimil 
Albany     tne  possession  out  of  him,  but  his  title  must  be  made  out 
Feb.  1808.'     clearer  than  that  of  the  defendant ;  because,  in  all  doubtful  cases, 
^^^Tof  it  is  tne  practice  of  the  courts  to  instruct  the  jury,  to  leave 
Huntiwgton   the  defendant  where  he  is,  undisturbed.     The  whole  burthen 
Nicoll       °^  ma^mg  out  a  good  title  is  cast  upon  the  plaintiff  in  eject- 
ment ;  and  until  that  be  done,  the  defendant  sits  still  and  pro- 
tects himself  by  his  possession. 

The  same  doubts  and  difficulties  would  arise,  if  the  respond- 
ent was  to  attempt  to  bring  a  writ  of  right,  a  remedy  which 
was  recommended  to  the  respondent  by  the  appellants'  coun- 
sel. He  must  admit  the  inhabitants  of  Huntington  to  be  the 
actual  tenants  of  the  freehold ;  and  he  must,  on  his  part,  show 
an  actual  seisin  in  himself,  or  in  his  ancestor,  within  the  last  25 
years. 

*To  conclude,  then,  my  observations  on  this  part  of  the  sub- 
ject, I  am  of  opinion,  that  the  appeal,  as  to  the  order  of  the 
4th  June,  ought  to  be  dismissed : 

1.  Because  the  order  was  temporary,  by  the  terms  of  it,  and 
expired  before  the  appeal  could  be  heard. 

2.  Because  we  cannot  grant  any  relief  in  this  case,  as  revers- 
ing the  order  would  be  useless,  and  prohibiting  a  new  injunc- 
tion would  be  unlawful. 

3.  Because  we  cannot,  on  appeal  from  such  a  preliminary 
order,  decide  on  the  merits  of  the  bill. 

4.  Because,  admitting  that  we  could  decide  on  the  merits, 
we  ought  not  to  dismiss  the  bill,  as  it  is  brought  to  prevent 
numerous  and  vexatious  suits  at  law,  and  to  put  the  cause  in  a 
way  for  one  final  trial  and  decision ;  and  because  a  fair,  equal 
and  adequate  legal  remedy  to  either  party  is,  at  least,  doubtful, 
owing  to  the  singular  situation  of  the  lands  in  dispute. 

I  shall  next  proceed  to  examine,  briefly,  the  appeal  from  the 
order  of  the  3d  of  June,  directing  that,  the  respondent  should 
have  leave  to  examine  his  guardians  as  witnesses.  ,  The  objec- 
tion to  this  part  of  the  appeal  is,  that  it  is  premature.  There 
is  no  gravamen,  until  the  witnesses  have  been  examined,  and 
an  attempt  made  to  take  their  depositions.  Perhaps,  they,  never 
will  be.  examined.  The  respondent  may  think  it  best  to  waive 
the  examination,  or  if  the  witnesses  be  examined,  he  may  think 
their  testimony  unimportant,  and  may  consent  to  suppress 
their  depositions.  To  object  to  this  order  would  be  as  prema- 
ture as  it  would  be  to  object  to  the  issuing  of  a  subpoena  to 
bring  a  witness  into  court,  who  is  alleged  to  be  interested  in 
the  cause.  The  general  rule  of  practice,  on  this  subject,  is 
plainly  laid  down  in  Harrison9 s  Chancery  Practice,  (v.  1.  P- 
589.)  which  is,  that  when  publication  has  passed,  if  either 
party  conceive  any  of  the  witnesses  to  be  incompetent,  he  may 
make  out  his  objection,  and  then  the  deposition  of  the  witness, 
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so  impeached,  will  not  De  permitted  to  be  read  at  the  hearing,  hf  a  RROK. 
The  examination  of  witnesses  in  chancery  #is  always  de  bene     Albany 
esse,  and  with  a  &av'mg  of  all  just  exceptions ;  and  whether  it     Feb.  i«08. 
be  so  expressed  or  not,  in  the  rule,  it  is  always  understood.  tiT""^-^"^ 

I  am  of  opinion,  accordingly,  that  there  is  no  ground,  and,  Huntingtom 
indeed,  that  there  is  no  precedent  for  an  appeal  from  such  an 
order,  and  that  the  appeal  ought,  upon  every  point,  to  be  dis- 
missed. 


The  majority  of  the  court  concurring  in  this  opinion,  it  wr*, 
thereupon,  ordered,  adjudged  and  decreed,  that  the  peu- 
tion  of  appeal,  presented  by  the  appellants,  be  dismissed ;  and 
that  the  record  and  proceedings  brought  here  be  remitted,  with 
this  decree,  to  the  Court  of  Chancery,  to  be  proceeded  upon, 
according  to  law. 

Appeal  dismissed. 


CJ*  Mr.  Justice  Thompson  was  absent,  during  this  session 
of  the  Court  of  Errors,  from  indisposition. 


V. 

NlCOLL. 

[  *  608  ] 


END  OF  THE  CASES  IN  ERROR. 


\*  The  cases  of  Sands  and  others  v.  Codunse  and  others,  Rogers  and  Wife  v.  Cruger 
and  others,  AP  Vickar  and  others  v.  Wolcott  and  others,  and  TilLoUon  v.  Cluetliam, 
on  account  of  their  great  length,  ars  necessarily  postponed  to  the  next  volume. 
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A. 


ACT  TO  REGULATE  HIGHWAYS. 


ABSENT  AND  ABSCONDING 
DEBTORS. 

1  If  an  attachment  be  taken  out 
against  a  person,  as  an  absent  or 
absconding  debtor,  and  afterwards 
withdrawn,  by  consent  of  creditors, 
it  is  inoperative,  and  gives  no  right 
of  preference  to  the  United  States. 
MLean  v.  Rankin  and  Hcyer,  369 

2  A  consignment  of  goods  by  a  debtor 
abroad,  though  insolvent,  with  di- 
rections to  have  them  sold,  and  the 
proceeds  paid  to  his  creditors  in 
New-York,  is  not  such  an  assign- 
ment of  his  property,  as  will  entitle 
the  United  States  to  a  preference, 
in  the  distribution  of  the  proceeds, 
over  other  creditors.  ib. 


ACT  RELATIVE  TO  VAN 
SCHAICK'S  AND  THE  KA- 
YADEROSSERAS  PATENTS. 

(Passed  the  12th  March,  1793.) 

fee  Kayaderosseras  Patent.    Eject- 
ment. 


Proceedings  under  the  11th  section  of 
the  act  to  regulate  highways,  are  to 
be  in  a  summary  way  :  the  overseer 
is  the  judge  of  the  delinquency  of 
the  party,  and  the  justice,  in  issuing 
a  warrant,  acts  ministerially,  and  is 
not  bound  to  give  the  party  notice 
of  the  complaint,  or  to  summon  him 
to  appear,  or  show  cause  against 
the  charge.    Bouton  v.  Neilson,  474 

See  Pleas  and  Pleadings,  12 


ACT  TO  GRANT  TO  TERENCE 
DO  NELLY,  AND  SIX 
OTHERS,  THE  EXCLUSIVE 
RIGHT  OF  RUNNING  STAGE- 
WAGONS  ON  THE  WEST 
SIDE  OF  THE  HUDSON 
RIVER,  &c.  (Passed  February 
6,  1803,  26th  Sess.  c.  20.) 

1.'  The  grantees,  under  an  act  grant- 
ing an  exclusive  right  of  running 
stage-wagons  oh  a  certain  route,  by 
certain  resolutions,  divided  the  whole 
line,  and  assigned  a  portion  of  the 
route  to  each  grantee,  who  was  to 
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keep  a  stage  on  that  part  of  the 
route  assigned  to  him,  and  receive 
the  profits.  B.,  one  of  the  grantees, 
with  the  consent  of  two  other  of  the 
grantees,  besides  running  a  stage 
on  the  part  of  the  route  assigned  to 
him,  also  run  a  stage  on  the  part 
assigned  to  A.  In  an  action  brought 
by  A.  against  B.  to  recover  the 
penalty  of  500  dollars,  given  against 
any  person  who  should  establish  a 
stage  on  the  route  described,  it  was 
held,  that  the  penalty  was  given  to 
secure  the  grantees  themselves,  in 
the  privilege  vested  in  them,  against 
the  encroachment  of  strangers,  and 
could  not  be  enforced  against  each 
other;  and  that  the  resolution  as- 
signing to  each  grantee  a  distinct 
portion  of  the  road,  was  not  a  divis- 
ion or  partition  of  the  franchise  or 
right  given  by  the  act.  Donelly  v. 
Vandenbergh,  27 

Whether  such  a  privilege  or  fran- 
chise is  susceptible  of  partition, 
according  to  the  intent  of  the  act, 
so  as  to  give  exclusive  and  inde- 
pendent rights  to  the  several  gran- 
tees, in  distinct  parts  of  the  road, 
dubitatur.  ib. 


ACTION. 

1.  The  suing  out  of  the  writ  is  the 
commencement  of  the  action,  and 
the  cause  of  action  must  be  stated, 
in  the  declaration,  to  have  arisen 
prior  to  the  commencement  of  the 
suit.     Cheetham  v.  Lewis,  42 

2  The  form  of  action  cannot  be  ob- 
jected to,  on  a  motion  for  a  new 
trial.     Smith  v.  Elder,  105 

3.  An  action  of  trespass  on  the  case 
lies  against  a  person,  for  putting  on 
board  of  the  vessel  of  the  plaintiff 
(being  an  American  vessel,  bound 
from  New- York  to  Greenock,  in 
Scotland)  certain  goods,  which,  by 
the  laws  of  Great  Britain,  are 
prohibited  to  be  imported  into  that 
country,  in  consequence  of  which 
the  vessel  was  seized,  and  the  plain- 
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tiff  was  compiled  to  pay  a  large 
sum  of  money  to  obtain  her  release. 
Smith  v.  Elder,  105 

4.  Where  the  defendant  had  agreed  to 
re  move  his  goods  from  a  store,  in 
May,  1803,  but  neglected  to  do  so, 
in  consequence  of  which  the  plain* 
tiff,  in  1806,  was  obliged  to  pay 
damages'  to  the  person  to  whom  he 
had  sold  the  store ;  it  was  held, 
that  the  cause  of  action  accrued 
when  the  defendant  neglected  to 
remove  the  goods,  in  1803,  and  not 
when  the  plaintiff  was  obliged  to 
pay  damages,  in  1806.  M'Ktrra* 
v.  Gardner,  137 

5.  No  action  will  lie  against  a  person 
in  this  state,  fo£  suborning  a  witness 
to  swear  falsely  in  a  cause  in  another 
state,  whereby  judgment  was  given 
against  the  defendant  in  that  cause,  j 
contrary  to  the  truth  of  the  case,  j 
Smith  v.  Lewis,  157    j 

6.  Where  a  person  receives  money  be* 
longing  to  another,  and  applies  it  to 
his  own  use,  an  action  of  assumpsit 
will  lie  against  him,  by  the  person 
to  whom  the  money  ought  to  have 
been  paid.     Dumond  v.  Carpenter, 

183 

7.  Where  a  young  man,  at  the  request 
of  his  uncle,  went  to  live  with  him, 
and  the  uncle  promised  to  do  by 
him  as  his  own  child ;  and  he  lived 
with,  and  worked  for  the  uncle  ' 
eleven  years,  and  the  uncle  said 
that  his  nephew  should  be  one  of 
his  heirs,  and  spoke  of  advancing  a 
sum  of  money  to  purchase  a  farm, 
as  a  compensation  for  his  services, 
but  died  without  devising  any  thing 
to  his  nephew,  or  making  him  any 
compensation ;  it  was  held,  that  an 
action,  on  an  implied  assumpsit, 
would  lie  against  the  executors,  for 
the  work  and  labor  performed  by 
the  nephew  for  the  testator.  J* 
cobson  v.  The  Executors  of  !>*> 
Grange,  199 

8.  Whether  an  action  for  a  deceit,  on  a 
parol  affirmation,  which  is  false,  asto 
the  credit  of  a  third  person,  whereby 
the  plaintiff  was  induced  to  trust  such 
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person,  in  consequence  of  which  he 
suffered  a  loss,  is  maintainable  1 
Quere.     Ward  v.  Center ,  271 

9.  If  such  an  action  is  maintainable, 
whether  fraud  or  an  intent,  on  the 
part  of  the  defendant,  to  deceive  the 
plaintiff,  or  some  collusion  between 
the  defendant  and  the  person 
recommended,  must  not  be  proved  ? 
Qucre.  ib. 

10.  An  action  for  money  had  and  re- 
ceived will  not  lie  to  recover  back 
part  of  the  consideration-money 
paid  and  expressed  in  a  deed,  on 
the  ground  of  a  deficiency  in  the 
number  of  acres,  in  the  tract  of 
land,  which  the  grantee  had  pre- 
viously agreed  to  purchase  at  a 
certain  sum  per  acre.  Howes  v. 
Barker,  506 


ADMINISTRATOR 

See  Executor 

AFFIDAVIT. 

See  Practice,  4,  5.  10.  15.  21.  32.  44. 

47,  48.  52. 

AGENT. 

See  Sale  of  Goods.     Witness. 

AGREEMENT. 

See  Deed,  4,  5.  Bills  of  Exchange 
and  Promissory  Notes,  6.  Con- 
tract. 

AMENDMENT. 

1  After  an  assignment  of  errors,  and 
ioinder  in  the  Court  for  the  Correc- 
tion  of  Errors,  this  court,  on  motion, 
will  amend  the  original  record,  in 
matters  of  form;  for  the  original 
record  remains  in  the  Supreme 
Court,  the  transcript  only  being 
sent  up  with  the  writ  of  error. 
Tillot&on  v.  Cheetham,  95 


2.  After  argument  of  a  case,  and  be- 
fore judgment,  the  case  was  allowed 
to  be  amended,  at  the  instance  of 
the  defendant,  on  payment  of*  the 
costs  of  the  argument,  and  giving 
to  the  plaintiff,  also,  the  election, 
afterwards,  to  be  nonsuited,  or  to 
have  a  new  trial.  Jackson,  ex  dem. 
Colden,  v.  Brownel,  140 

3.  After  an  assignment  of  errors,  it  is 
too  late  to  move  that  the  return  to 
a  writ  of  error  be  amended  Du- 
mond  v.  Carpenter y  141 

4.  A  ca.  sa.  on  which  the  defendant 
had  been  taken,  was  allowed  to  be 
amended,  by  adding  the  testatum 
clause.     MIntire  v.  Rowan,      144 

5.  A  declaration  in  covenant  was 
amended,  by  adding  a  new  count 
on  another  covenant  in  the  same 
deed.     Harris  v.  Wadsworth,  257 

6.  Where  a  fieri  facias,  after  it  had 
been  levied,  was  burnt  by  accident, 
the  court  ordered  a  new  fieri  facias 
to  be  made  out,  nunc  pro  tunc,  and 
delivered  to  the  sheriff.  White  v 
Lovejoy,  448 

7.  A  judgment  had  been  entered  up, 
upon  a  warrant  of  attorney,  and 
the  same  was  regularly  signed  and 
docketed,  but  by  negligence  of  the 
attorney,  the  plea  of  the  defendant 
was  not  signed  by  him,  nor  was  the 
name  of  the  defendant's  attorney 
inserted  in  the  record.  The  plain- 
tiff was  allowed  to  amend  the 
record,  nunc  pro  tunc,  by  inserting 
the  name  of  the  defendant's  attor- 
ney, though  a  subsequent  judgment 
had  been  entered  up  against  the 
defendant,  on  which  a  preference 
was  claimed.     Close  v.  Gillespey, 

526 

APPEAL. 

See    Practice     in    the     C<  urt    of 

Errors. 


ASSESSMENT  OF  DAMAGES. 

After  a  judgment  by  default,  in  a  court 
of  common  pleas,  a  jury  was  sum- 
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moned  to  inquire  of  the  damages, 
which  were  assessed  in  the  presence 
of  the  court,  and  a  judgment  entered 
for  the  amount,  without  any  inqui- 
sition being  returned  by  the  jury, 
and  on  a  writ  of  error  to  this  court,  it 
was  held  to  be  regular,  as  the  court 
may  themselves  assess  the  damages, 
without  the  intervention  of  a  jury. 
MCoUum  v.  Barker,  153 


ASSIGNEE. 

The  court  will  take  notice  of,  and  pro- 
tect, the  rights  of  an  assignee  of  a 
chose  in  action.     Littlefield  v.  Sto- 


rey, 
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ASSUMPSIT. 


See  Action.     Frauds,  Statute  op. 


ATTAINDER,  ACT  OF. 

A  person  who  removed  within  the 
British  lines  during  the  American 
war,  and  died  there  in  June,  1777, 
was  presented  by  the  grand  jury, 
and  indicted  the  5th  May,  1780, 
under  the  act  of  attainder,  of  the 
22d  October,  1779,  for  an  offence 
charged  to  have  been  committed  on 
the  15th  April,  1777;  and  being 
convicted,  judgment  was  signed  on 
the  14th  July,  1783,  and  his  estate 
forfeited  and  sold.  In  an  action 
of  ejectment,  brought  against  per- 
sons deriving  title  under  the  sale 
by  the  commissioners  of  forfeitures, 
it  was  held,  that  the  proceedings 
were  regular,  according  to  the  act, 
and  were  not  now  to  be  questioned, 
and  that  the  judgment  was  valid 
and  effectual.  Jackson,  ex  dem. 
Williams  and  others,  v.  Stokes  and 
Thomson,  151 


ATTORNEY. 

1     Where  an  attorney  gave  a  receipt 
472 
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for  a  promissory  note,  without  e* 
pressing  the  purpose  for  which  hi 
received  it,  it  was  held,  that  th« 
presumption  was,  that  he  received 
it  to  be  collected,  and  this  pre- 
sumption, confirmed  by  other  cir- 
cumstances, was  sufficient  evidence 
to  support  an  action  against  him  by 
the  payee  of  the  note,  for  neglect  in 
not  siring  the  maker.  Smedes  v. 
Elmendorf,  185 

A  certificate  of  clerkship  by  an  at- 
torney must  state,  that  the  clerk 
has  served  his  clerkship  regularly 
in  the  office  of  the  attorney,       261 

See  Costs,  1. 


AWARD. 

Where  an  award,  on  the  face  of  it,  is 
final,  nothing,  dehors  the  award, 
can  be  pleaded,  or  given  in  evidence 
against  it.     Barlow  v.  Todd,     357 

See  Pleas  and  Pleadings   10. 


B. 


BAIL. 

Where  the  bail,  on  a  return  of  non 
est  inventus  on  the  ca.  sa.  against 
the  principal,  gave  a  note  to  the 
plaintiff  for  the  amount  of  the 
judgment,  which  was,  afterwards, 
reversed,  on  a  writ  of  error;  it  was 
held,  that  as  the  bail  were  not 
fixed,  and  the  judgment  was  re- 
versed, there  was  a  failure  of  con- 
sideration, and  the  plaintiff  ceuld 
not  recover  on  the  note.  Tappen 
v.  Van  Wagenen,  465 

Before  a  suit  can  be  commenced 
against  bail,  a  ca.  sa.  or  test,  ca 
sa.  against  the  principal  must  be 
sued    out,   and    actually  returned 
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with  non  est  inventus  endorsed 
thereon,  and  filed  in  the  clerk's 
office.  Pearsall  v.  Lawrence  and 
Doe,  514 

See  Practice,  45. 


BAILMENT. 

ft  here  a  slave  was  delivered  to  a  person 
to  be  kept,  or  upon  trial,  and  the 
bailee  suffered  the  slave  to  go  to 
the  next  village  in  the  evening, 
when  the  sla/e  ran  away,  it  was 
held,  that  the  bailee  was  not  re- 
sponsible. De  Fonclear  v.  Shot- 
tenkirk,  170 


BANKRUPT. 

F.  and  S.,  being  in  embarrassed  cir- 
cumstances, on  the  13th  June, 
1800,  drew  an  order  on  one  F.,  their 
agent,  directing  him  to  pay  to  R. 
such  moneys  as  should  come  to  his 
hands  from  certain  persons  in 
Europe,  from  whom  F.  had  been 
authorized  to  receive  the  amount 
of  certain  policies  of  insurance, 
which  order  F.  accepted  on  the 
same  day,  to  pay  the  moneys  as 
coon  as  they  came  into  his  hands. 
On  the  11th  July,  1800,  M.  and  S. 
committed  an  act  of  bankruptcy, 
and  on  the  18th  July,  1800,  were 
duly  declared  bankrupts.  In  an 
action,  brought  by  the  assignees  of 
M.  and  S.  against  F.,  it  was  held, 
that  the  order  and  acceptance 
amounted  to  an  assignment,  and 
fixed  the  fund  irrevocably,  and  that 
the  order  was  not  given  in  con- 
templation of  bankruptcy,  so  as 
to  render  it  fraudulent  under  the 
bankrupt  law.  M*Menomy  and 
Toirnsend,  Assignees,  Ape,  v.  Fer- 
rers. 71 


BARGAIN  AND  SALE. 


ITol.  III. 


See  Deed,  6,  7. 


60 


BILLS     OF      EXCHANGE      AND 
PROMISSORY  NOTES. 

1.  Where  the  endorser  of  a  note, 
which  has  not  been  paid  by  the 
maker,  promises  to  pay  the  holder, 
a  previous  demand  on  the  maker, 
and  notice  to  the  endorser,  need 
not  be  proved,  but  will  be  presumed. 
Pierson  v.  Hooker,  68 

2.  Where  a  bill  of  exchange  was 
drawn  on  a  person  in  Liverpool, 
payable  in  London,  and  the  bill 
was  duly  presented  at  Liverpool, 
and  protested  for  non-acceptance, 
and  afterwards  protested  for  non- 
payment at  Liverpool,  where  tho 
drawee  resided ;  it  was  held,  th?t 
the  holder  had  a  good  right  of 
action  against  the  drawer,  on  the 
protest  for  non-acceptance :  that  it 
was  not  necessary  to  set  forth  a 
protest  for  non-payment  in  the 
declaration ;  and  if  set  forth,  it 
might,  on  demurrer,  be  rejected  as 
surplusage;  that  as  no  place  in 
London  was  designated  in  the  bill, 
for  its  payment,  the  protest  for 
non-payment  at  Liverpool  was  suf- 
ficient ;  and  that  the  holder  might, 
at  his  election,  cause  the  bill  to  be 
protested  for  non-payment,  either  in 
London,  or  at  the  place  where  the 
drawee  resided.  Mason  and  Smedes 
v.  Franklin,  202 

3.  A  similar  bill  of  exchange,  after 
being  protested  for  non-acceptance 
at  Liverpool,  was  protested  for  non- 
payment in  London,  and  the  dec- 
laration stated,  "that  the  bill  not 
being  paid,  and  the  holders,  not 
knowing  where  to  present  the  same 
for  payment  in  London,  caused  the 
same  to  be  protested,"  &c.  It  was 
held  that  the  protest  for  non-pay- 
ment was  sufficient ;  and  that  where 
no  place  in  London  was  specified  in 
a  bill,  the  holder  is  not  bound  to 
make  any  inquiry  after  the  drawer 
there.  Boot  an  i  Bentley  v.  Ft  ank- 
lin,  207 

4.  Where  a  creditor  received  from  hi* 
debtor  an  order  on  a  third  person, 
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for  the  am.  Mint  of  his  debt,  the  9th 
December,  1804,  and  which  the 
drawer  agreed  to  pay  in  10  or  15 
days,  and  the  order  was  not  pre- 
sented for  payment  until  March,  or 
many  weeks  after,  and  the  drawee 
in  the  mean  time  failed,  it  was  held, 
that  the  holder  had  not  used  due 
diligence,  and  must  bear  the  loss. 
Brower  v.  Jones,  230 

5  If  the  payee  of  a  note,  payable  to 
bearer,  puts  his  name  on  the  back, 
he  may  be  sued  as  endorser,  in  the 
same  manner,  as  if  it.  was  payable 
to  order.     Brush  v.  Reeves,       489 

fi.  C.  gave  his  bond  to  B.  for  a  certain 
sum  of  money,  on  the  payment  of 
which,  B.  agreed  to  convey  a  cer- 
tain quantity  of  land  to  C.  B.  de- 
livered the  bond  to  F.,  with  an 
authority  to  receive  the  money ;  and 
C.  together  with  G.  gave  their  joint 
and  several  promissory  note  to  F. 
for  the  amount  of  the  bond,  which 
was  given  up  to  C.  In  an  action 
brought  on  the  note  by  F.  against 
G.  it  was  held,  that  G.  could  not 
set  up,  as  a  defence  against  the 
note,  an  agreement  by  F.  that  in 
case  B.  would  not  consider  the  note 
as  a  payment  of  the  bond,  it  should 
be  returned ;  nor  a  want  of  consid- 
eration, by  reason  of  a  failure  of  B. 
to  convey  the  land  to  C.  Parsons 
v.  Administrators  of  Gaylord,  403 

7  Where,  on  the  return  of  non  est 
inventus  on  the  ca.  sa.  against  the 
principal  in  a  suit,  the  bail  gave  a  note 
for  the  amount  of  the  judgment,  which 
was,  afterwards,  reversed  on  a  writ 
of  error,  it  was  held,  that  as  the  bail 
were  not  fixed  before  the  judgment 
•was  reversed,  there  was  a  failure  of 
the  consideration  of  the  note,  and 
the  plaintiff  could  not  recover. 
Tappai  v.  Van  Wagenen,         465 


of  suits  at  law,  and  to  have  thetitla 
to  land  finally  settled  in  one  suit, 
under  the  direction  of  the  chancel- 
lor, it  seems,  that  the  bill  will  be 
sustained,  though  there  has  been 
but  one  trial  at  law.  Trustees  of 
Huntington  and  others   v.  Nicoll, 

56fi 


BOND. 

The  time  of  the  performance  of  the  con 
dition  of  a  bond  may  be  enlarged 
by  a  parol  agreement  between  the 
parties.     Fleming  v.  Gilbert,    528 


BOTTOMRY  BOND. 

A  master  of  a  ship  may,  in  case  of  ne- 
cessity, bona  fide,  bottomry  a  ship, 
at  her  port  of  destination,  as  well  as 
at  any  foreign  port.  Reade  and 
Jephson  v.  Commercial  Insurance 
Company,  352 


c. 


TOLL  IN  CHANCERY. 

Where  a  bill  is  filed  in  chancery,  for  the 
purpose  of  preventing  a  multiplicity 
474 


CO^LlISSIONERS  OF  THE  LAND 

OFFICE. 

The   comrus^oners    of   the    land-office 
had  a  rigLt  to  grant  certain  lots  of 
land,   reserved   by   the   act  of  the 
legislature   cf   the    8th   February, 
1789,    to    mrke    up   certain   defi- 
ciencies therein  mentioned,  where 
application  for  r  compensation  for 
such  deficiency  wes  not  made  before 
the  1st  January,  P798,  the  lots  so 
reserved  and  not  applied  for  before 
that    time,    being     Moappropriated 
lands.     A  person  in  possession  of 
such   a   lot,  in  an   action   brought 
against  him  by  the  patentee,  is  not 
entitled  to  any  compensation  for  bis 
improvements.      Jackson,  e*  dem. 
Hombeck,  v.  Seaman,  495 
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CONTEMPT. 
See  Practice,  1,  2. 


CONTRACT. 


3.  Entries  made  by  a  clerk  in  the 
books  of  a  corporation,  by  direction 
of  the  trustees,  are  not  evidence  in 
a  case  in  which  they  are  interested ; 
nor  is  the  evidence  of  the  clerk,  as 
to  their  declarations,  admissible,  ib. 


If  a  person  sends  an  order  to  a  merchant 
for  a  particular  quantity  of  goods, 
on  certain  firms  of  credit,  and  the 
merchant  sends  a  less  quantity,  at  a 
shorter  credit,  and  the  goods  so  sent 
are  lost  by  the  way,  the  merchant 
must  beat  the  loss,  for  there  is  no 
contract^  express  or  implied,  between 
the  parties.  Bruce  and  Bruce  v. 
Pearson,  534 


1 


CORPORATION. 


In  an  action  of  ejectment,  brought 
by  the  trustees  of  the  parish  of  New- 
burgh,  elected  pursuant  to  a  charter 
of  incorporation,  in  1752,  against  a 
tenant  holding  possession  under  the 
trustees,  elected  pursuant  to  an  act 
of  the  legislature,  passed  in  April, 
1803,  to  recover  the  glebe,  (part  of 
500  acres  of  land,  granted  by  the 
charter  in  1752,  for  the  use  of  a 
minister  of  the  church  of  England,) 
it  was  held,  that  as  1'msf  as  the  con- 
flictmg  claims  of  the  two  sets  of 
trustees,  both  elected  under  color 
of  right,  remained  undetermined, 
the  possession  of  a  tenant,  under 
either,  could  not  be  disturbed ;  and 
that  such  conflicting  claims  could 
not  be  decided  in  this  suit.  Jack- 
son, ex  dem.  The  Ret  tor,  fyc.  of  St. 
George* s  Church,  in  the  Parish  of 
Newburgh,  and  others,  v.  Nestles, 

115 
2.  Where  two  trustees,  being  a  corpo- 
ration, signed  their  names  separately 
to  a  lease,  and  affixed  the  corporate 
seal  to  each  name,  it  was  held  to  be 
a  good  execution  of  the  lease. 
Jackson,  ex  dem.  Donatty  and 
others,  v   Walsh,  226 


COSTS. 

1.  Where  a  judgment  is  obtained 
against  an  attorney  in  this  court,  for 
less  than  250  dollars,  the  plaintiff 
is,  nevertheless,  entitled  to  full  costs. 
Varian  v.  Ogilvie,  450 

2.  In  an  action  on  the  case,  for  over- 
flowing the  plaintiff's  land,  the 
defendant  pleaded  not  guilty,  and 
gave  in  evidence  a  permission  from 
the  plaintiff  to  erect  a  dam  and 
overflow  his  land,  if  necessary. 
The  plaintiff  proved  a  revocation 
of  the  license,  and  the  jury  found  a 
verdict  for  the  plaintiff  for  9  dollars 
damages ;  it  was  held  that  the  title 
did  not  come  into  question,  so  as  to 
entitle  the  plaintiff  to  full  costs  un- 
der the  statute.     Otis  v.  Hall,  450 

3.  No  costs  are  allowed  in  the  Court 

of  Errors,  on  the  reversal  of  a  judg- 
ment or  decree  of  the  court  below. 
Farquhurson  v.  Mabee,  553 


COVENANT. 

Where  A.  conveyed  land  toB.,  and 
the  deed  contained   a  covenant  of 
seisin,  &c,   and  B.  afterwards  re- 
conveyed  the  land  to  A.,  it  was  held^ 
that  the  reconveyance  of  the  land  did* 
not  extinguish  the  covenants  in  A.'s* 
deed,  but  that  B.  might  maintain  an^ 
action  for  a  breach  thereof,  against 
A.     Bennct  and  Wife  v.  Invin,  3(53 
M.  gave  a  deed  to  W.,  and  cov«> 
nanted  that  he  would  warrant  ana 
defend  W.  in  the  quiet  and  peace- 
able   possession    of   the   premises 
At  the  time  of  the  conveyance,  there 
was  a  previous  mortgage  on  .he  land, 
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and  a  suit  in  chancery  was  after- 
wards brought  by  the  mortgagee, 
and  a  sale  of  the  premises  decreed ; 
and  W.  purchased  the  same  at  the 
master's  sale,  and  then  brought  an 
action  against  M.  for  a  breach  of 
•  the  covenant  of  warranty  for  peace- 
able enjoyment;  and  it  was  held, 
that  an  action  could  not  be  main- 
tained on  the  covenant,  until  there 
had  been  an  eviction  or  actual 
ouster,  by  a  paramount  lawful  title. 
Waldron  v.  M'Carty,  All 

Set  Pleas  and  Pleadings,  9.     Rent. 


COURT  OF  CHANCERY. 


See  Bill  in  Chancery.     Practice  in 
the  Court  of  Errors. 


COURT  OF  COMMON  PLEAS. 

L   f  f  the  judgment  of  an  inferior  court 

ibe  correct  and  legal,  no  writ  of 

•error  lies   for  any   irregularity    in 

Issuing  the  execution.     Dvmond  v. 

Carpenter,  141 

%  Each  court  has  a  control  over  its  own 
process,  and  if  there  be  any  irregu- 
larity, the  proper  remedy  is  to  apply 
to  the  court  where  it  issued.         ib. 


COURT  OF  GENERAL  SESSIONS. 

1.  The  Court  of  Sessions  are  judges  of 
the  law  and  the  fact,  and  a  bill  of 
exceptions  does  not  lie  to  that  court 
Stmet  v.  Overseers  of  the  Poor  of 
Clinton,  23 

%  This  court  may,  by  certiorari ,  order 
the  sennas  to  return  all  the  facts 
and  proceedings  before  them.  ib, 
476 
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DEED. 

1.  A  deed  for  a  military  lot  of  land 
in  the  county  of  Onondaga,  dated 
in  June,  1794,  and  proved  the  5th 
September,  1797,  in  the  manner 
prescribed  by  the  act  of  the  11th 
February,  1797,  was  held  to  be 
sufficiently  proved  to  be  recorded; 
and  the  transcript  of  the  record  of 
a  deed  so  proved  may  be  read  in 
evidence.  Jackson,  ex  dem.  Dun- 
bar and  others,  v.  Todd,  300 

2.  Where  a  deed  will  enure  several 
ways,  the  grantee  shall  have  hit 
election  which  way  to  take  it 
Jackson,  ex  dem.  Klock,  v.  Hudson, 

375 

3.  An  exception  in  a  deed  shall  be 
taken  most  favorably  to  the  grantee, 
and  if  the  thing  excepted  be  not  set 
down  or  described  with  certainty, 
the  grantee  shall  have  all  the  benefit 
which  may  arise  from  such  defect. 

ib. 

4.  A  writing  in  the  form  of 'articles  of 
agreement,  containing  a  covenant 
to  convey  lands,  and  concluding 
with  a  penal  y  for  the  non-perform- 
ance of  the  covenant,  though  it 
contained  words  of  bargain  and 
sale,  or  an  absolute  conveyance, 
in  presenti,  to  one  of  the  parties 
and  to  his  heirs,  was  held  to  be  no 
more  than  an  agreement  to  convey. 
Jackson,  ex  dem.  Ludlow,  v.  Meyer, 

388 

5.  The   intent  of   the  parties   to   an 

agreement  or  deed,  when  apparent, 
and  not  contrary  to  any  rule  of  law, 
will  control  the  technical  words  used 
in  the  instrument  ib. 

6.  A  bargain  and  sale  of  lan^d  to  A. 
"  to  hold  the  same  to  A.  in  trust  for 
B.  and  C.  and  their  respective  heirs 
and  assigns  for  ever,  in  lee  simple," 
creates  only  a  life  estate  in  A.,  and 
at  his  death,  the  legal  estate  revertt 
to  the  grantor,  and  B.  and  C.  caa 
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only  resort  to  a  court  of  equity  to 
enforce  the  trust.  ib. 

'.  A  use  in  a  bargain  and  sale  can  be 
limited  only  to  the  bargainee,  who 
cannot  be  seised  to  any  other  use 
but  his  own.  Jackson,  ex  dem. 
Ludlow,  v.  Meyer,  •         388 

\.  P.  gave  to  G.  a  writing  as  follows : 
"  This  is  to  certify,  that  I  have  bar- 
gained and  sold  the  one  half  of  lot 
No.  30,  in  the  location  of  the  Great 
Sable,  for  14s.  per  acre,  to  Rufus 
Greene,  the  interest  to  commence 
from  the  1st  July,  1792 ;"  it  was 
held,  that  this  was  a  mere  agree- 
ment for  a  conveyance,  and  did  not 
amount  to  a  conveyance  or  lease. 
Jackson,  ex  dem.  Green,  v.  Clark, 

424 

.  The  words  "for  value  received," 
in  a  deed,  import,  a  sufficient  con- 
sideration to  raise  a  use  to  the 
bargainor;  and  the  words  "make 
over  and  grant"  are  sufficiently 
operative  to  cojivey  lands  by  way 
of  a  use.  Jackson,  ex  dem.  Hud- 
son and  Chapman,  v.  Alexander,  484 


DEED  LOST. 


See  Evidence,  8. 


DEMURRAGE. 

,  the  owner  of  a  ship,  entered  into  a 
written  agreement  with  B.  to  carry 
certain  goods  in  the  vessel  from 
New- York  to  Surinam,  and  to  bring 
back  a  certain  cargo  from  that 
place  to  Neio-York;  and  B.  agreed 
to  pay  2,600  dollars  for  the  freight ; 
but  if  accident  should  prevent  the 
delivery  of  the  return  cargo,  then 
he  was  to  pay  only  1,300  dollars, 
and  R.  engaged  that  the  vessel 
should  lie  35  days  at  Surinam,  to 
unload  and  reload.  The  vessel 
staid  the  35  days,  and  the  return 


cargo  not  being  ready,  she  staid  20 
days  longer,  at  the  request  of  the 
agent  and  consignee  of  B.,  who  had 
no  control  over  the  vessel :  and 
having  brought  back  the  return 
cargo,  B.  paid  the  2,600  dollars 
freight.  In  an  action  of  assumpsit, 
brought  by  R.  against  B.  to  recover 
a  compensation  for  the  detention 
of  the  vessel  beyond  the  time  stip- 
ulated, in  the  nature  of  demurrage, 
it  was  held,  that  as  the  written 
contract  contained  no  stipulation 
to  pay  demurrage,  and  no  implied 
assumpsit  to  pay  it  could  arise 
from  the  act  of  the  ^consignee  of 
the  goods,  who  had  no  authority  to 
bind  B.  as  to  demurrage,  the  plain- 
tiff was  not  entitled  to  recover. 
Robertson  v.  Bethune   and  Boor* 

342 


man. 


DEVISE 

Where  A.  devised  "  all  his  estate,  real 
and  personal,  to  his  six  children,  to 
be  equally  divided  between  them, 
share  and  share  alike ;  but  if  any 
of  them  died  before  arriving  at  full 
age,  or  without  lawful  issue,  that 
then  his,  her,  or  their  part  or  share 
should  devolve  upon  and  be  equally 
divided  among  the  surviving  chil- 
dren, and  to  their  heirs  and  assigns 
for  ever  ;"  this  was  held  to  be  a  good 
devise  over,  by  way  of  executory 
devise,  and  that  the  share  of  one 
of  the  children,  who  died  without 
issue,  after  the  death  of  four  of  the 
other  children  who  left  issue,  went 
to  the  only  surviving  child.  Jack- 
son, ex  dem.  Burhans  and  Wife,  v. 
Blanshan,  29^ 


DETINUE. 


See  Trover 
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EJECTMENT. 

I.  In  an  action  of  ejectment,  on  several 
demises,  one  of  which  was  from 
the  trustees  of  the  parish  of  New- 
burgh,  brought  to  recover  the  pos- 
session of  the  glebe,  part  of  500 
acres  of  land,  granted  by  charter 
of  incorporation,  in  1752,  for  the 
use  of  a  minister  of  the  church  of 
England,  against  a  tenant,  claiming 
to  hold  under  the  trustees  of  the 
same  parish,  elected  pursuant  to  an 
act  of  the  legislature,  passed  in 
April,  1803,  relative  to  the  same 
glebe,  it  was  held,  that  the  lessors 
of  the  plaintiff  were  not  entitled  to 
recover  the  premises  against  the 
tenant  in  possession.  Jackson,  ex 
dem.  The  Rector,  fyc.  of  St. 
George's  Church,  in  the  Parish  of 
Newburgh,  and  others,  v.  Nestles, 

115 

I  An  acknowledgment,  by  a  defend- 
ant, in  an  action  of  ejectment,  that 
he  went  into  possession  under  one 
of  the  lessors  of  the  plaintiff,  was 
held  sufficient  evidence  to  enable 

\  the  plaintiff  to  recover ;  it  being  a 
matter  of  fact  for  the  jury  to  decide, 
whether  the  defendant  held  under 
any  of  the  lessors  of  the  plaintiff,  or 
not.  Jackson,  ex  dim.  Sagoharie 
and  others,  v.  Dobbin,  223 

8  W.,  having  been  turned  out  of  the 
possession  of  a  lot  of  land,  under  a 
judgment  by  default  against  him, 
in  an  action  of  ejectment  by  D., 
afterwards  brought  his  action  of 
ejectment  to  recover  the  possession, 
and  showed  that  he,  and  those  un- 
der whom  he  claimed,  had  been  in 
the  actual  and  quiet  possession  of 
the  premises  in  question,  from  1765 
to  1803,  when  he  was  ejected  by 
D.  It  was  held,  that  such  a  pos- 
session was  a  sufficient  and  conclu- 
sive evidence  of  title,  notwithstand- 
478 


ing<that,  by  a  recent  survey  of  th€ 
tract,  and,  according  to  a  partition 
deed  of  1744,  the  premises  in  ques- 
tion were  actually  included  in  the 
bounds  of  an  adjoining  lot,  released 
to  D.,  by  the  deed  of  partition 
under  which  those  under  whom  W. 
claimed,  originally  took  possession, 
and  although  W.  had  suffered  a 
judgment  by  default  against  him. 
Jackson,  ex  dem.  Wright  and 
others,  v.  Dieffendorf  and  Zoller, 

269 

4.  Where  a  location  is  made,  under  a 
deed  and  survey,  and  an  undisturbed 
possession  held  according  to  such 
location  for  38  years,  it  shall  pre- 
vail, though,  by  a  subsequent  sur- 
vey, it  appear  that  such  location 
was  not  accurately  made.  ib. 

5.  A.,  as  the  owner  of  land  in  the 
patent  of  Van  Shaick,  permitted  B., 
in  1791,  to  occupy  the  land,  for 
which  B.  paid  him  rent.  In  1794, 
commissioners  appointed  by  the 
legislature  to  settle  the  boundaries 
between  the  patent  of  Van  Shaick 
and  that  of  Kayaderosseras,  made 
an  award,  by  which  the  land  of  A. 
was  determined  to  be  within  the 
latter  patent,  on  which  A.  said  he 
gave  up  all  claim  to  the  land,  and 
B.,  with  the  knowledge  of  A.,  pur- 
chased it  of  the  proprietcis,  under 
the  Kayaderosseras  patent.  Ten 
years  after,  during  which  time  no 
rent  was  demanded  of  B.,  A.,  con- 
ceiving himself*  not  bound  by  the 
award  of  the  commissioners,  brought 
an  action  of  ejectment  against  B., 
and  attempted  to  recover  on  the 
ground  of  the  possession  of  B.,  as 
his  tenant,  from  1791  :  it  was  held 
that  A.,  having  so  long  acquiesced 
in  the  award  of  the  commissioners, 
and  having  permitted  B.  to  attorn 
to  a  stranger,  could  not  recover  on 
his  tenancy  or  possession,  but  most 
prove  a  title.  Jackson,  ex  dem. 
Waldron,  v.  Welden,  283 

6.  Where  the  defendant  in  ejectment 
sets  up  an  outstanding  title,  it  must 
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be  a  present,  subsisting  and  ope- 
rative title,  otherwise,  the  presump- 
tion is,  that  such  title  in  a  stranger 
has  been  extinguished.  Jackson, 
ex  dem.  Klock,  v.  Hudson,         375 

7.  The  possession  of  the  native 
Indians  is  not  such  an  adverse 
possession,  as  to  render  subsequent 
alienations  by  patentees  of  the  land 
possessed  by  them  void,  on  the 
ground  of  maintenance.  ib. 

8.  An  outstanding  title,  in  certain 
Indians  of  the  Mohawk  tribe,  was 
held  to  be  extinguished,  as  the  title 
had  never  been  claimed  or  asserted, 
and  the  tribe  or  nation  had  become 
extinct.  ib. 

9.  When  the  plaintiff  in  ejectment 
claims  to  recover  on*  the  ground  of 
a  prior  possession,  that  possession 
must  be  clearly  and  unequivocally 
proved.  Jackson,  ex  dem.  Ludloto, 
v.  'Meyer,  388 

10  The  payment  of  taxes,  and  the  ex- 
ecution of  partition  deeds,  are  not 
evidence  of  an  actual  possession, 
though  they  show  a  claim  of  title. 

ib. 

1 1.  An  equitable  title  cannot  be  set  up, 
in  ejectment,  against  the  legal  es- 
tate. Jackson,  ex  dim.  Whitbeck 
and  Gardenier,  v.  Deyo,  424 

12.  A  person  in  possession  of  land,  and 
who  claims  to  hold  in  fee,  is  not 
entitled  to  notice  to  quit,  previous 
to  bringing  the  action  of  ejectment ; 
but  there  must  be  a  tenancy,  or 
existing  relation  of  landlord  and 
tenant.  ib. 

13.  In  ejectment,  the  plaintiff  relied  on 
a  judgment  in  partition  only,  and 
that  being  void,  it  was  held,  that  he 
could  not  recover,  in  such  case,  his 
undivided  share,  without  deducing 
a  regular  title,  as  if  no  judgment 
had  been  rendered.  Jackson,  ex 
dem.  Antell,  v.  Brown,  459 

14.  After  a  recovery  in  ejectment  by 
default,  against  the  casual  ejector, 
the  lessor  of  the  plaintiff  may  main- 
tain trespass  for  the  mesne  profits, 
against  the  tenant,  and  may  also 
recover  the  costs  of  the  action  of 


ejectment;  and  the  defendant  is 
not  allowed  to  offer  any  thing  in 
evidence  against  the  demand  of  the 
plaintiff  which  might  have  been  set 
up  in  the  original  action.  Baron  v. 
Abeel,  481 

15.  An  acknowledgment,  by  a  person 
under  whom  the  defendant  claim? 
to  hold,  that  he  went  into  possession 
under  the  lessors  of  the  plaintiff,  is 
conclusive  against  the  defendant 
as  to  the  tenancy.  Jackson,  ez 
dem.  Vandeuzen%  v.  Scissam,      499 

See  Practice,  34. 


ESCHEAT. 

On  a  traverse  of  an  inquest  of  office 
found,  in  behalf  of  the  people,  in  a 
case  of  escheat,  the  traverser  is 
considered  as  a  defendant,  and  if 
he  shows  that  the  people  have  no 
title,  though  he  prove  nothing  but 
a  bare  possession  in  himself,  he  will 
be  entitled  to  judgment.  The  Peo- 
ple v.  Cutting,  I 


EVIDENCE. 

1.  Where  a  creditor  executed  a  release, 
under  his  hand  and  seal,  to  his 
debtor,  of  all  demands,  parol  evi* 
dence  is  not  admissible  to  show  that 
a  particular  debt  was  intended  to  be 
released.     Pierson  v.  Hooker,     68 

2.  In  an  action  of  trespass  on  the  case, 
brought  against  the  defendant,  for 
putting  on  board  of  an  American 
vessel,  bound  from  New- York  to 
Greenock,  in  Scotland,  goods 
which,  by  the  laws  of  Oreat  BHU 
ain,  were  prohibited  from  bei^ig 
imported  into  that  count! yt  in 
foreign  vessels,  in  consequence  of 
which,  the  plaintiff's  vessel  was 
seized  at  Greenock,  and  the  master 
was  compelled  to  pay  a  1m ge  sum 
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of  money  lo  obtain  her  release ;  it 
was  held  that  the  confession  of  the 
(defendant  that  she  did  carry  con- 
traband goods  in  the  vessel,  and 
that  the  vessel  was  seized  in  con- 
sequence, and  the  testimony  of  the 
m&ster,  that  the  goods  so  carried  by 
the  defendant  were  contraband  by 
the  laws  of  England,  were  sufficient 
evidence,  in  this  case,  of  the  law 
of  Great  Britain  on  the  subject. 
Smith  v.  Elder,  105 

3.  An  implied  or  resulting  trust  may 
be  proved  by  parol.  Foot  and 
Litchfield  v.  Calvin  and  others,  216 

4.  Nine  years  is  not  a  sufficient  lapse 
of  time  to  afford  a  presumption  of 
reentry  for  the  non-payment  of  rent. 
Jackson,  ex  dem.  Donally  and 
others,  v.  Walsh,  226 

5.  Entries  made  by  a  clerk,  in  the 
books  of  trustees,  being  a  corpora- 
tion, by  their  direction,  are  not 
evidence  in  a  cause,  in  which  they 
are  interested.  ib. 

6.  The  evidence  of  the  clerk  who 
made  the  entry  in  the  books,  of  the 
declarations  of  the  trustees,  is  not 
admissible.  ib. 

7.  Where  A.  and  B.  applied  to  C.  to 
purchase  goods  for  A.,  who  was 
recommended  by  B.,  and  by  their 
direction,  the  goods  were  sent  to 
B.'s  house,  who  afterwards  took  a 
bill  of  sale  of  them  from  A.,  who 
absconded  without  paying  C,  in  an 
action  of  trover,  brought  by  C. 
against  B.,  for  the  goods,  it  was 
held,  that  Q.  might  go  into  evi- 
dence, to  show  that  the  goods  had 
been  obtained  from  him  fraud- 
ulently, and  by  collusion  between 
A.  and  B.,  under  pretence  of  a 
purchase ;  and  that  the  plaintiff 
might  give  evidence  of  subsequent 
acts  of  collusion  and  fraud  by  A. 
and  B.  to  obtain  goods  from  other 
persons,  in  order  to  show  the  fraud- 
ulent intention  of  A.  and  B.  in 
regard  to  C,  and  which  the  jury 
might  infer  from  the  circumstances. 
Allison  v.  Matthieu,  235 

S.    In  order  to  entitle  a  will  to  be  read 
480 


in  evidence,  as  an  ancient  deed, 
without  further  proof  than  its  pro- 
duction, it  must  be,  at  least,  30 
years  old,  from  the  death  of  the 
testator*  for  the  age  of  the  will 
must  be  computed  from  the  death 
of  the  testator,  not  from  its  date 
Jackson,  ex  dcm.  Burhans  and  Wife, 
v.  Blanshan,  298 

9.  Evidence  by  a  person,  that  he  had 
delivered  a  deed  to  the  clerk  of  the 
county  to  be  recorded,  and  that 
search  had  been  made  in  the  clerk's 
office,  where  it  could  not  be  found, 
is  not  sufficient  evidence  of  the  loss 
of  the  deed,  so  as  to  entitle  the 
party  to  read  a  copy  in  evidence, 
unless  it  be  proved,  that  the  deed 
was  never  re-delivered  by  the  clerk. 
Jackson,  ex.  dem.  Dunbar  and 
others,  v.  Todd,  300 

10.  Copies  of  the  proceedings  of  foreign 
courts  or  tribunals,  though  under 
the  hands  and  seals  of  the  officers 
of  such  courts,  are  not,  of  them- 
selves, evidence,  but  must  be 
proved  like  other  facts.    DelajuU 

v.  Hand,  310     . 

11.  The  delivery  of  a  paper  by  a  plain- 
tiff, in  an  action  on  a  policy  of  in- 
surance, to  a  broker,  to  enable  him 
to  adjust  a  loss,  will  not  make  that 
paper  good  evidence  in '  another 
suit,  brought  by  one  of  the  parties 
against  the  master  of  the  vessel 
insured.  t6. 

12.  Parol  evidence  is  admissible  to  ex- 
plain a  written  receipt.  Aflnstry 
v.  Pear  sail,  319 

13.  In  the  case  of  a  public  officer, 
as  a  sheriff,  &,c,  it  is  sufficient  to 
prove,  that  he  acted  as  a  public 
officer,  without  producing  hi*  ap* 
pointment.     Potter  v.  Luther,  431 

14.  Where  there  is  a  subscribing  wit- 
ness to  a  bond,  proof  of  the  confes- 
sion of  the  obligor  is  not  sufficient; 
but  the  witness  must  be  produced, 
or,  in  case  he  is  dead  or  out  of  the 
state,  his  hand-writing  must  bfl 
proved.     Fox  and  Payne  v.  K«t7, 

477 

15.  B.,  having  agreed  to  convey  to  H 
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a  tract  of  lancp  containing  a  certain 
number  of  acres,  at  9/.  per  acre, 
executed  a  deed  accordingly,  men- 
tioning the  number  of  acres,  and 
H.  paid  the  consideration-money, 
according  to  that  number,  at  91.  per 
acre.  In  an  action  for  money  had 
and  received,  brought  by  H.  to 
recover  back  a  part  of  the  consid- 
eration paid,  on  the  ground  of 
a  mistake  in  the  number  of  acres, 
it  was  held,  that  parol  evidence  was 
not  admissible  to  show  the  mistake 
as  to  the  quantity,  and  that  the 
action  was  not  maintainable. 
Howes  v.  Barker,  506 

16.  Where  certain  acts  were  done  by 
an  obligor,  amounting  to  a  substan- 
tial, though  not  a  literal,  perform- 
ance of  the  condition  of  the  bond, 
it  was  held,  that  evidence  of  a  parol 
agreement  of  the  obligee,  to  enlarge 
the  time  of  performance,  or  to 
waive  any  further  performance,  was 
admissible.       Fleming  v.   Gilbert, 

528 

See  Deed,  1. 


EXECUTOR       AND       ADMINIS- 
TRATOR. 

Where  an  executor  or  administrator 
brings  a  wrong  action  by  mistake, 
he  will  be  allowed  to  discontinue, 
without  paying  costs.  Phoenix, 
Administrator,  v.  Hill,  249 


EXECUTION. 

1.  Where  A.  bought  land  with  the 
money  of  B.,  and  took  a  deed  to 
himself,  it  was  held,  that  he  was 
a  mere  trustee  ofB.,  and  that  the 
land  might  be  seized  and  sold 
under  an  execution  against  B.,  the 
cestui  que  trust.  Foot  and  Litch- 
field v.  Colvin  and  others,  216 

2.  An  execution  which  is  set  aside  for 
Vol.  III.  61 


irregularity  is  considered  as  a  nullity, 
and  an  action  of  trover  will  lie  for 
goods   taken   upon   it.       Read  v 
Markle,  523 


F. 


FRAUD. 

Whether  there  be  fraud  or  not,  is  a 
question  of  fact  for  the  jury  to  de- 
cide.    Ward  v.  Center,  271 

See  Action,  8,  9. 


FRAUDS,  STATUTE  OF. 

By  the  llth  section  of  the  statute 
to  prevent  frauds,  it  is  said,  "  that 
no  person  shall  be  charged  upon 
any  promise,  &c,  unless  the  agree- 
ment on  which  such  action  shall  be 
brought,  or  some  note  or  memo-  . 
randum  thereof  shall  be  in  writing," 
&c.  In  an  action  on  an  agreement 
relative  to  the  sale  of  lands,  it  was, 
held,  that  the  consideration  for  the 
promise,  as  well  as  the  promise  it- 
self, must  be  in  writing.  Sears  v. 
Brink  and  Brink ,  210 

An  implied  or  resulting  trust  is  not 
within  the  statute  of  frauds,  but 
may  be  proved  by  parol.  Foot  and 
Litchfield  v.  Colvin  and  others,  216 
An  entry  made  by  the  vendor  of 
goods,  in  his  book  of  sales,  of  the 
name  of  the  purchaser,  and  the 
terms  of  the  contract  of  sale,  which 
was  read  to  the  agent  of  the  vendee 
who  made  the  purchase,  and  as- 
sented to  by  him  as  correct,  was 
held  not  to  be  a  sufficient  memo- 
randum in  writing  within  the  statute 
of  frauds,  it  not  being  signed  by  the 
party  to  be  charged,  or  by  his 
agent.  Bailey  and  Bogert  v. 
Ogden,  399 

Whether  the  vendor  is  bound  by 
such  a  memorandum,  so  that  the 
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vendee  can  enforce  the  contract 
against  him  1  Quere.  Bailey  and 
Bogert  v.  Ogden,  399 

5.  The  form  of  the  memorandum  of 
the  bargain  is  not  materia],  but  it 
must  state  the  contract  with  reason- 
able certainty,  so  that  the  substance 
of  it  can  be  understood,  from  the 
writing  itself,  without  resorting  to 
parol  proof,  ib. 

6.  An  actual  delivery  of  goods,  or  a 
part  of  them,  is  not  required  by  the 
statute  of  frauds,  but  a  virtual  or 
constructive  delivery  may  be  suffi- 
cient. Those  circumstances,  how- 
ever, which  ought  to  be  held 
tantamount  to  an  actual  delivery, 
ought  to  be  so  strong  as  to  leave  no 
doubt  of  the  intention  of  the  parties. 

ib. 
1  An  agreement  with  the  vendor 
about  the  storage  of  the  goods,  and 
a.  delivery  by  him  of  the  export 
entry ,  to  the  agent  of  the  vendee, 
were  held  not  to  be  sufficiently 
certain  to  amount  to  a  constructive 
delivery,  or  to  afford  an  indicium 
of  ownership.  ib. 

See  Sale  op  Goods. 


agreement  to  the  contrary.     Wat 
son  v.  Duykinck,  335 

3.  Where  A., "  in  consideration  of  100 
dollars  to  be  paid  immediately, 
agreed  that  he  would  suffer  B.  to 
proceed  and  go  in  A.'s  vessel,  as  a 
passenger,  from  Neto-York  to  St. 
Thomas's,  and  to  load  on  board  for 
transportation,  goods  to  the  value 
of  600  dollars,"  and  B.  paid  down 
the  100  dollars,  and  went  on  board 
with  his  goods;  and  the  vessel, 
soon  after  the  commencement  of 
the  voyage,  was  shipwrecked  and 
lost,  but  the  goods  saved :  and  B. 
brought  an  action,  for  money  had 
and  received  to  his  use,  against  A., 
to  recover  back  the  100  dollars;  it 
was  held,  that  this  was  an  agree- 
ment to  receive  B.  and  his  goods 
on  board,  and  not  an  agreement  to 
transport  and  deliver  them  at  St. 
Thomas's,  so  as  to  entitle  the  plain- 
tiff to  recover  back  the  money  ad- 
vanced for  the  passage  and  freight: 
The  consideration  in  this  Case,  for 
the  payment  of  the  money,  being 
the  receiving  of  B  and  Lis  good? 
on  board,  and  not  the  tvuusportatior 
and  delivery  of  them.  ib 

See  Demurra  -e.  > 


FREIGHT. 


1.  Where  goods  are  carried  to  the 
place  of  their  destination,  though 
so  much  spoiled  as  to  be  of  no 
value,  the  owner  cannot  abandon 
the  goods  for  the  freight ;  but  the 
master  is  entitled  to  the  full  freight 
for  the  transportation  of  them, 
Gristoold  and  Ghriswold  v.  The 
New-  York     Insurance     Company, 

321 

2.  Where  freight  is  paid  in  advance, 
on  a  contract  for  the  transportation 
of  goods,  and  the  vessel  is  ship- 
wrecked, so  thai  the  voyage  is 
broken  up,  the  master  or  owner  is 
bound  to  refund  the  freight  paid  in 
advance,  unless  there  is  a  special 
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GUARDl  ANS 

See    Practice     in     the    Court    of 

Errors. 
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JEOFAILS. 


Where  a  term  intervenes  between  the 
teste  and  return  of  a  writ  of  inouiry, 
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which  is  a  miscontinuance,  it  is 
cured  by  the  statute  of  jeofails. 
Dumond  v.  Carpenter,  183 


IMPROVEMENTS  ON  LAND. 

1.  A  person  who  has  settled  on  land 
in  the  military  tract,  under  color 
of  a  bona  fide  purchase,  made  prior 
to  the  5th  April,  1803,  cannot  be 
turned  out  of  possession,  until  he  is 
paid  for  his  improvements,  accord- 
ing to  the  act  of  the  5th  April, 

-1803.     Jackson,  ex  dem.  Heet  and 
Gourley,v.  Bush,  *  512 

2.  A  person  in  possession  of  a  lot  of 
land,  reserved  by  the  act  of  the 
legislature,  of  the  8th  February, 
1789,  and  which  has  been  patented 
by  the  commissioners  of  the  land- 
office,  is  not  entitled  to  any  com- 
pensation for  his  improvements  on 
the  land,  from  the  patentee,  who 
has  recovered  in  an  action  against 
him.  Jackson,  ex  dem,  Hornbeck, 
v.  Seaman,  495 


INDIANS. 

1.  The  possession  of  land  by  Indians 
does  not  affect  the  validity  of  pat- 
ents granted  by  the  stale,  for  the 
lands,  to  others,  without  their  con- 
sent. Jackson,  ex  dem.  Klock,  v. 
Hudson,  475 

I.  An  outstanding  title  in  certain 
Indians  of  the  Mohawk  tribe  was 
held  to  be  extinguished,  as  the  title 
had  never  been  claimed  or  asserted, 
and  the  tribe  or  nation  had  become 
extinct.  ib. 

See  Patent,  2.     Ejectment,  7. 


INDICTMENT. 

rhere   an  indictment  stated  that  the 
prisoner,  with  force  and  arms,  to 


wit,  with  knives,  &c,  made  an 
assault  upon  E.  G.,  with  intent  to 
commit  murder  on  him,  and  did 
then  and  there,  cut,  beat,  strike, 
wound  and  ill  treat  the  said  E.  G., 
to  his  damage,  and  against  the 
peace,  &c,  it  was  held  to  be  a 
sufficient  indictment  for  an  assault, 
with  intent  to  kill.  It  is  enough 
to  state,  with  the  usual  precision, 
the  facts  necessary  to  constitute  an 
assault  and  battery,  and  aver  the 
intent  with  which  it  was  made. 
The  People  v.  Pettit,  51 1 


INQUEST  OF  OFFICE 


See  Escheat. 


INSOLVENT  DEBTOR  ACT. 

To  entitle  the  United  States  to  a  prefer- 
ence over  other  creditors,  it  must 
be  shown  that  the  debtor  was  in- 
solvent, and  voluntarily  assigned  all 
his  property  for  the  benefit  of  his 
creditors;  or  that  an  attachment 
had  been  taken  out  against  his 
property,  as  an  absent  or  abscond- 
ing debtor,  and  prosecuted  to  effect. 
31  Lean  v.  Rankin  and  Heyer,  369 


INSURANCE. 

1.  A  vessel  and  freight  were  insured 
by  the  same  underwriters,  by  two 
different  and  open  policies  of  in- 
surance, on  a  voyage  from  New- 
York  to  the  river  La  Plata,  and 
at  and  from  thence  to  a  port  in 
Europe.  The  ship  arrived  at 
Buenos  Ay  res,  on  the  13th  Febrtt- 
ary,  1802,  under  a  charter-party 
for  freight,  and  delivered  her  cargo 
there,  but  was  detained  by  an  em- 
bargo, until  the  1st  October,  1802, 
when    she    sailed    for  Havre   dt 
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Grace,  in  France,  where  she 
arrived  in  December,  1802.  An 
abandonment  of  the  ship  and 
freight  was  made  on  the  29th  June, 
1802,  but  not  accepted.  In  an 
action  on  the  policy  on  the  freight, 
it  was  held,  that  the  insured  was 
entitled  to  recover  as  ibr  a  total 
loss.  Livingston  v.  The  Columbian 
Insurance  Company,  49 

2.  Freight  is  a  distinct  subject  of  in- 
surance, and  a -previous  abandon- 
ment of  the  ship  to  one  insurer 
will  not  prevent  the  insured  from 
recovering  the  freight  insured  by 
another.  ib. 

3.  Whether  the  abandonment  of  the 
ship  deprives  the  insurer  of  freight 
of  his  salvage  ?     Quere.  ib. 

4.  Whether  the  insurer  on  the  ship  is 
to  account  to  the  insurer  on  the 
freight,  for  the  freight  earned  sub- 
sequent    to     the    .  abandonment  ? 
Quere.  ib. 

5.  Goods  were  insured  from  New-York 
to  Bourdeauz.  The  policy  con- 
tained the  usual  printed  clause, 
"  To  be  free  from  any  loss  which 
may  arise,  in  consequence  of  any 
seizure  or  detention  for  or  on  ac- 
count of  any  illicit  or  prohibited 
trade ;"  and  also  the  following 
written  clause ;  "  Warranted  not  to 
abandon,  if  turned  away,  nor,  if 
captured,  until  condemned."  While 
on  her  voyage,  the  vessel  was  cap- 
tured and  sent  into  England.  On 
the  18th  November,  1803,  the  ship 
and  cargo  were  released,  and  the 
£hip,  afterwards,  proceeded  on  her 
voyage,  and  reached  Verdun,  at 
the  entrance  of  the  Garonne,  in 
France,  on  the  16th  January,  1804. 
The  vessel  and  cargo  were  seized 
and  detained  by  the  officers  of  the 
French  government  at  Bourdeauz, 
and  she  was  not  suffered  to  unlade 
any  part  of  her  cargo ;  and  was, 
afterwards,  ordered  to  leave  the 
territory  of  France.  The  reason 
assigned  for  the  prohibition  was, 
that  the  ship  had  come  direct  from 
England.     The  ship  with  the  cargo 
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proceeded,  afterwards,  to  St.  Sebas- 
tian's, in  Spain,  where  part  of  the 
cargo  was  sold,  and  she  returned  in 
ballast  to  Bourdeauz,  and  the  resi- 
due of  the  cargo  unsold  was  shipped 
to  Bourdeauz,  and  there  sold.  On 
being  advised  of  the  situation  of  the 
vessel  and  cargo  at  Bourdeauz,  the 
insured  abandoned  as  for  a  total 
loss,  on  the  18th  May,  1804.  It 
was  held,  that  under  the  written 
clause  in  the  policy,  the  insured 
were  only  entitled  to  recover  for  a 
partial  loss,  for  expenses  and 
average  from  the  time  the  vessel 
was  captured  until  her  arrival  at 
Bourdeauz.  Spcir  v.  New-York 
Insurance  Company,  88 

6.  As  to  the  effect  of  such  a  prohibition 
by  the  French  government,  without 
the  special  clause  in  the  policy, 
Quere.  ib. 

7.  Goods  were  insured  from  Nevitas, 
in  the  island  of  Cuba,'"  beginning 
the  adventure,  &,c.  from  and  imme- 
diately following  the  lading  thereof 
on  board  of  the  vessel  at  Nevitas, 
in  Cuba"  The  vessel  sailed  with 
a  cargo  of  goods  from  New-York, 
and  arrived  at  Nevitas;  but  not 
being  allowed  to  land  the  goods 
there,  except  a  few  trifling  articles, 
she  sailed  from  Nevitas,  with  the 
outward  cargo  on  board,  for  Jar 
maica,  and  while  proceeding  to  that 
place,  was  wholly  lost  by  the  perils 
of  the  sea.  It  was  held,  that  the 
policy  did  not  attach  to  the  outward 
cargo,  which  continued  on  board  at 
Nevitas,  and  until  the  vessel  was 
lost ;  and  the  insured  were  only  en- 
titled to  a  return  of  premium. 
Richards  v.  The  Marine  Insurance 
Company,  307 

8.  Insurance  on  freight  from  Nip 
York  to  Barcelona.  The  vessel,  in 
going  out  of  port,  and  while  pro- 
ceeding  on  the  voyage  insured,  was 
stranded,  in  consequence  of  which 
the  cargo,  consisting  of  flour,  was 
so  much  damaged,  that,  had  it  been 
carried  to  the  port  of  destination,  it 
would    not  have  been   worth  th» 
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freight.  Information  of  the  acci- 
dent  was  given  to  the  insurer  on 
the  day  it  happened,  and  two  days 
thereafter,  the  insured  abandoned 
as  for  a  total  loss.  The  vessel 
was  repaired,  and  in  a  capacity 
to  prosecute  the  voyage  in  17  days, 
and  at  an  expense  of  about  150  dol- 
lars. The  cargo,  which  had  been 
insured  by  the  underwriters,  was 
also  abandoned  to  them,  and  the 
abandonment  accepted.  The  cargo 
was  s^ld  at  auction,  at  a  loss  of 
about  27  per  cent.  It  was  held, 
that  the  insured  on,the  policy  on  the 
freight  had  no  right  to  abandon,  but 
ought  to  have  offered  to  the  owners 
of  the. cargo  to  carry  it  to  its  place 
of  destination,  so  as  to  have  entitled 
themselves  to  the  freight.  Gris- 
toold  and  Griswold  v.  The  New- 
York  Insurance  Company,  321 
9  The  acts  of  the  agent  of  the  insurer, 
in  saving  the  cargo,  and  being 
present  at  the  unlading  and  deliv- 
ery, will  not  amount  to  an  accept- 
ance of  an  abandonment,  or  justify 
the  inference  that  the  insurer 
consented  to  the  breaking  up  of 
the  voyage.  ib. 

10.  Where  a  vessel,  insured  from  New- 
York  to  Bourdeaux,  had  French  pas- 
sengers on  board,  and  the  owners 
instructed  the  master  to  go  to  sea 
through  the  Sound,  in  order  to  avoid 
the  chance  of  detention  by  British 
cruisers  then  off  the  Hook,  and  the 
master,  accordingly,  went  through 
the  Sound,  instead  of  going  through 
the  Narrows  to  the  Hook,  which  is 
the  most  usual  and  least  dangerous 
route  to  sea,  it  was  held  not  to  be 
a  deviation.  Reade  andJephsonv. 
The  Commercial  Insurance  Corn- 
pant/,  352 

11.  A  vessel  was  insured  from  New- 
York  to  Bourdeaux,  and  consigned, 
with  a  part  of  her  cargo,  belonging 
to  the  owner,  to  a  person  at  Bour- 
deaux, on  whom  the  owner  had 
drawn  bills,  to  the  full  amount  of 
the  goods  and  freight;  and  the 
master  applied  to  the  consignee  for 


money  to  make  the  necessary  re» 
pairs  to  enable  the  vessel  to  return 
to  New-York,  and  the  consignee 
advanced  the  money,  and  took  a 
bottomry  bond  for  the  amount,  with 
marine  interest;  it  was  held,  that 
the  insurers,  under  the  circum- 
stances of  the  case,  .were  not  bound 
to  pay  the  bottomry  bond,  but  only 
ibr  the  expense  of  repairs.  Reade 
and  Jephson  v.  The  Commercial 
Insurance  Company,  352 


INTEREST  OF  MONEY. 

If  a  person  accepts  the  principal  of  his 
debt,  he  cannot,  afterwards,  bring 
an  action  for  the  interest.  Tillot- 
son  v.  Preston,  229 


JUSTICE    AND    JUSTICE'S 
COURT. 

1.  Where  the  defendant,  who  was  sued 

before  a  justice,  on  a  note,  and 
neglected  to  set  off  a  demand  for 
damages,  for  the  breach  of  an 
agreement,  though  he  had  not  then 
paid  or  suffered  any  actual  damages, 
but  the  agreement  was  broken,  it 
was  held,  that  he  could  not,  after- 
wards, (having  been  obliged  to  pay 
a  certain  sum  by  way  of  damages, 
in  consequence  of  the  plaintiff's 
non-performance  of  his  agreement,) 
sue  for,  or  recover  the  damages  fox 
the  breach  of  the  agreement. 
MKerras  v.  Gardner,  137 

2.  This  court  may  order  a  justice  to 
return  the  evidence  in  a  cause  be- 
fore him,  and  if  it  does  not  appear 
sufficient  to  support  the  action,  the 
judgment  will  be  reversed.  Dodge 
v.  Coddington,  146 

3.  Where  the  defendant  endorsed  on 
a  warrant,  a  written  request  to  the 
justice,  to  enter  judgment  against 
him  for  whatever  was  the  plaintiff's 
demand,  shown  to  the  satisfaction 
of  the  justice,  and  on  the  next  daj 
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desired  the  justice  not  to  enter  up 
the  judgment,  as  he  had  since  dis- 
covered that  the  plaintiff  demanded 
more  than  was  due  to  him :  it  was 
held,  that  such  a  consent  or  request 
was  revocable,  and  that  the  justice 
should  not,  after  such  revocation, 
have  entered  up  the  judgment,  but 
have  awarded  a  trial  to  ascertain 
the  amount.     Gale  v.  Chase,     147 

4.  In  a  suit  before  a  justice,  for  money 
had  and  received,  the  defendant 
admitted  that  he  had  received  the 
money,  but  said  it  was  due  to  him, 
and  the  justice,  thereupon,  gave  a 
judgment  for  the  plaintiff;  and  it 
was  held  to  be  erroneous,  for  the 
whole  declaration  must  be  taken 
together,  and  was  substantially  a 
denial  of  the  plaintiff's  demand. 
Carver  v.  Tracy,  427 

6.  In  a  suit,  before  a  justice,  against 
a  tavern-keeper,  for  not  entertaining 
the  plaintiff,  the  defendant  pleaded 
not  guilty,  and  set  off  a  trespass  by 
the  plaintiff,  in  his  house,  &c,  and 
the  jury  found  a  verdict  for  the 
plaintiff,  for  six  cents  damages,  and 
six  cents  costs;  it  was  held,  that 
the  matter  alleged,  by  way  of  set- 
off, was  to  be  taken  as  a  justifica- 
tion, under  the  general  issue,  for 
not  entertaining  the  plaintiff,  and 
the  verdict,  as  a  general  verdict  for 
the  defendant,  rejecting  the  six 
cents  damages  and  costs.  Goode- 
now  v.  Travis,  427 

6.  In  suite  before  justices  of  the  peace, 
the  defendant  must  set  off  his  de- 
mand against  the  plaintiff,  the  first 
opportunity  he  has  for  that  purpose, 
or  he  will  be  precluded  afterwards. 
Serjeant  v.  Holmes,  428 

7.  Thus,  where  two  suits  by  the  same 
plaintiff,  against  the  same  defend- 
ant, were  pending  at  the  same  time, 
before  the  same  justice,  and  the 
defendant  suffered  judgment  to  pass 
against  him,  by  default,  in  the  first 
suit,  and  then  set  off  his  demand 
against  the  plaintiff  in  the  second 
suit;  it  was  held,  that  it  sjiould 
have  been  made  in  the  first  suit, 
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and   that  it  was   too   late    to  1)6 

allowed  in  the  second  suit     Scr* 

jeant  v.  Holmes,  428 

8.  In  an  action  of  debt  before  a  jus* 
tice,  on  a  judgment  obtained  before 
another  justice,  a  certificate,  undei 
the  hand  and  seal  of  the  justice, 
whose  hand-writing  was  proved  by 
the  witness,  was  held  not  to  be  suf- 
ficient evidence,  on  a  plea  of  nul 
tiel  record.  The  certificate  should 
be  proved  by  the  justice  himself,  or 
a  sworn  copy  of  his  minutes  be 
produced.      MCarty  v.  Sherman, 

429 

9.  Where  no  objection  is  made  to  the 
form  of  the  oath,  administered  by 
the  justice,  at  the  time  of  trial,  it 
cannot,  afterwards,  be  alleged  for 
error.     Brownell  v.  Slocumr       430 

10.  Where  a  cause  has  once  been  sub- 
'  mitted  to  a  jury,  by  a  justice,  he 

cannot,  afterwards,  take  it  from  the 
jury,  and  nonsuit  the  plaintiff. 
Young  v.  Hubbell  and  Root,       ib. 

11.  In  an  action  of  assumpsit,  before  a 
justice,  the  defendant  pleaded  wow- 
assumpsit,  and  set  off  five  dollars 
for  a  trespass ,  the  plaintiff  did  not 
object  to  the  set-off;  and  the  jury 
found  a  verdict  for  the  defendant, 
for  15  dollars;  it  was  held,  that  as 
the  plaintiff  did  not,  at  the  time, 
object  to  the  set-off,  he  could  not, 
afterwards,  allege  it  for  error. 
Wilson  v.  Larmouth,  433 

12.  Though  it  would  be  error  in  form, 
if  a  jury  should  find  more  damages 
for  a  plaintiff,  than  he  had  alleged 
in  his  declaration;  yet,  the  jury 
being  judges  of  the  damages  of  the 
trespass,  set  off  by  the  defendant, 
the  verdict  will  not  be  set  aside, 
because  the  jury  found  more  dam- 
ages than  the  defendant  alleged,  it 
not  being  error  in  substance.       ib. 

13.  A  constable  who  suffers  an  execu- 
tion to  sleep  in  his  hands,  and  then 
pays  the  money  to  the  plaintiff, 
without  any  previous  demand  on 
the  defendant,  and  without  his  re- 
quest, cannot  maintain  an  action 
against    the    defendant,    for    th« 
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amount  paid  to  the  plaintiff  on  the 
execution.     Jones  v.  Wilson,     434 

14.  Where  the  evidence  given  at  the 
trial  of  a  cause,  before  a  justice,  is 
set  forth  in  the  return  to  a  certio- 
rari, the  court  will  decide,  whether 
it  was  sufficient  to  support  the 
plaintiff's  declaration,  and  if  they 
consider  it  insufficient,  the  judg- 
ment below  will  be  reversed;  but 
if  the  evidence  is  not  stated  in  the 
return,  the  court  will  presume,  that 
it  was  sufficient  to  support  the 
declaration.     Kidder  v.  Townsend, 

435 

15.  Where  a  justice  has  once  adjourned 
a  cause,  for  three  months,  at  the 
request  of  a  party,  he  cannot  grant 
a  second  adjournment,  at  the  re- 
quest of  the  same  party.  Townsend 
v.  Lee,  435 

16.  In  actions  before  justices,  the  jury 
may  decide  both  the  law  and  the 
fact.     M'Niel  v.  Scoffield,  436 

17.  Where  the  defendant,  at  the  time, 
makes  no  objection  to  the  form  of 
the  plaintiff's  declaration,  he  can- 
not, afterwards,  avail  himself  of 
any  defects  which  may  appear  in 
it,  on  the  return  to  the  certiorari. 

ib. 

18  The  court,  as  to  the  proceedings 
before  justices  of  the  peace,  will 
look  to  the  right  and  justice  of  the 
case,  without  regard  to  matters  of 
form,  or  technical  niceties.  ib. 

19  If  the  plaintiff  declares  in  assump- 
sit, and  also  for  a  fraud,  the 
defendant  cannot  object  to  the 
declaration,  on  the  return  to  a  cer- 
tiorari, where  he  made  no  objection 
before  the  justice.  ib. 

20.  In  an  action  before  a  justice,  the 
defendant  pleaded  infancy,  and  the 
justice,  from  inspection,  was  of 
opinion  that  he  was  not  an  infant, 
and  did  not  appoint  a  guardian, 
and  the  jury  found  that  the  defend- 
ant was  not  an  infant.  On  the 
return  to  the  certiorari,  it  was  held, 
that  the  infancy  of  the  defendant 
could  not  be  assigned  for  error, 
against  the  record,  and  the  fact,  as 


found  by  the  jury.      Ingersoll  v. 
WUson,  437 

21.  Where  a  justice  returned  to  a  cer* 
tiorari,  that,  being  convinced  by 
the  evidence  adduced,  he  gave 
judgment,"  &c,  the  court  intended 
that  it  was  legal  evidence.  Wilson 
v.  Fenner,  439 

22.  Proceedings  under  the  llth  section 
of  the  act  to  regulate  highways,  are 
to  be  summary.  The  justice,  in 
issuing  the  warrant,  acts  minis- 
terially, and  is  not  bound  to  give 
notice  of  the  complaint  to  th?  party, 
or  to  summon  him  to  appear,  or 
show  cause  against  the  charge. 
Bouton  v.  Neilson%  474 


K. 


KAYADEROSSERAS  PATENT 

1.  A.,  as  the  owner  of  land  situated  in 
the  patent  of  Van  Shaick,  permit- 
ted B.,  in  1791,  to  occupy  it,  for 
which  B.  paid  him  rent.  Disputes 
having  arisen  between  the  propri- 
etors under  Van  Shaick' s  patent, 
and  thosp  under  the  Kayaderossetas 
patent,  an  act  of  the  legislature  was 
passed  the  llth  March,  1793,  (on 
the  petition  of  various  persons 
claiming  under  the  two  patents,) 
appointing  commissioners  to  settle 
the  boundaries  between  the  two 
patents ;  and  by  the  award  of  the 
commissioners,  the  land  of  A.  was 
determined  to  be  within  the  patent 
of  Kayaderosseras.  On  this  A 
said  he  gave  up  all  title  to  the  land, 
and  B.,  with  the  knowledge  of  A., 
purchased  the  land  of  the  propri- 
etors, under  the  Kayaderosseras 
patent.  Ten  years  after,  during 
which  time  he  claimed  no  rent,  A 
brought  an  action  of  ejectment 
against  B.  for  the  land,  and  it  was 
held,  that  he  could  not  recover,  on 
the  ground  of  the  prior  tenancy  of 
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B.,  but  must  prove  his  title.    Jack- 
son, ex  dem.  Waldron,  v.  Welden, 

283 
Whether  the  award  of  the  commis- 
sioners, under  the  act, 
elusive  as  to  the  title 
Quere, 


was  con- 

of    A.? 

ib. 


L. 


LEGACY. 

Where  land  is  devised,  subject  to  the 
payment  of  a  specific  sum  of 
money,  as  a  legacy,  no  action  will 
lie  against  the  personal  representa- 
tives of  the  devisee,  but  it  must  be 
brought  against  the  heirs  and  ter- 
tenants.  Livingston  v.  Executors 
of  Livingston,  189 


complained  of,  than  that  set  up  by 
the  plaintiff!    TiUatson  v.  Cheetham, 

56 
The  defendant,  in  an  action  for  a 
libel,  is  not  allowed  to  give  in  evi- 
dence, in  mitigation  of  damages,  a , 
former  recovery  of  damages  against 
him,  in  favor  of  the  same  plaintiff, 
in  another  action  for  a  libel,  which 
formed  one  of  a  series  of  numbers 
published  in  the  same  gazette,  and 
contained  the  libellous  words 
charged  in  the  declaration  in  the 
second  suit  tfl. 

In  an  action  for  a  libel,  the  defend- 
ant pleaded  not  guilty,  and  gave 
notice  of  certain  facts  to  be  proved 
at  the  trial;  and,  afterwards,  ap- 
plied for  leave  to  strike  out  the 
notice,  but  the  court  refused  to 
grant  the  motion,  unless  he  would 
make  affidavit  of  the  falsehood  of 
the  matters  stated  in  the  notice. 
Clinton  v.  Mitchell,  144 


LESSOR  AND  LESSEE. 

A  lessor  cannot  maintain  trespass  quart 
clausumf regit,  against  a  sub-tenant 
at  will  of  the  lessee,  for  taking 
.  down  and  carrying  away  the  house 
erected  by  him  on  the  demised 
premises,  during  the  lease.  Tobey 
v.  Webster,  468 


LIBEL. 

On  a  motion  to  set  aside  the  as- 
sessment of  damages,  on  a  judg- 
ment by  default,  in  an  action  for  a 
libel,  it  was  held,  that  by  the  inter- 
locutory judgment,  the  fact  of  the 
publication  of  the  libel  and  the 
truth  of  the  innuendoes  were  admit- 
ted ;  and  that  the  defendant,  before 
the  jury  of  inquiry,  is  not  to  be 
allowed  to  call  their  attention  to  the 
other  paragraphs  contained  in  the 
same  publication,  in  order  to  show 
a  different  meaning  of  the  words 
488 


LIMITATIONS,  STATUTE  OF. 

1.  In  actions  brought  in  this  state,  the 
defendant  may  set  off  demands 
against  the  plaintiff,  which  arose 
when  both  parties  resided  in  another 
state,  and  which,  if  sued  for  there, 
would  be  barred  by  the  statute  of 
limitations  of  that  state,  provided 
six  years  have  not  elapsed  since 
the  plaintiff  came  to  reside  in  this 
state.     Ruggles  v.  Keeler,       263 

2.  Courts  in  this  state,  in  actions  on 
foreign  contracts,  are  not  governed 
by  the  statutes  of  limitations  in 
other  states,  where  such  contracts 
were  made.  #• 

3.  The  saving  in  the  statute  of  limita- 
tions of  this  state,  extends  to  foreign- 
ers or  those  who  have  resided  alto- 
gether out  of  the  state,  as  well  as  to 
citizens  of  this  state,  who  may  be 
absent  for  a  time.  & 

4.  Goods  were  taken  on  an  execution, 
which  was,  afterwards,  set  aside 
for  irregularity.      An  action  was 
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brought,  and  the  defendant  pleaded 
the  statute  of  limitations.  It  was 
held,  that  the  execution,  being 
irregular,  was  a  nullity,  and  that 
the  time  when  the  statute  began  to 
operate,  was  from  the  first  taking 
of  the  goods,  and  not  from  the  time 
when  the  execution  was  set  aside. 
Read  v.  Markle,  523 


M. 


MESNE  PROFITS 


See  Ejectment,  13. 


N. 


NEW  TRIAL. 


verdict,  but  never"  look  at  it,  the 
verdict  will  not  be  set  aside  on  that 
account.     Hackley  v.  Has  tie,   252 

6.  A  verdict  will  not  be  set  aside  on 
the  ground  of  newly  discovered 
evidence,  merely  to  give  tiie  party 
an  opportunity  to  impeach  the 
credit  of  the  witnesses  sworn  at  the 
trial.  Bunn,  Survivor,  fyc,  v.Hoyt, 
Survivor,  fyc,  255 

7.  Where  there  is  evidence  on  both 
sides,  and  the  jury  are  not  mis- 
directed, on  a  question  of  fraud, 
the  court  will  not  set  aside  their 
verdict,  fraud  being  a  question  of 
fact  for  the  decision  of  the  jury 
Ward  v.  Center,  271 

8.  Where  the  cause  of  action  is  trifling, 

and  the  plaintiff  recovers  only 
nominal  damages,  the  court  will 
not  set  aside  the  verdict  for  the 
misdirection  of  the  judge,  if  the 
plaintiff  will  elect  to  discontinue 
without  costs.     Fleming  v.  Gilbert, 
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I.  On  a  motion  for  a  new  trial,  the 
defendant  cannot  object  to  the 
form  of  the  action.    Smith  v.  Elder, 

105 

I.  Where  there  was  doubtful  or  con- 
tradictory evidence,  whether  the 
sale  of  a  chattel  was  absolute,  or 
not,  the  court  refused  to  set  aside 
the  verdict  of  a  jury.  De  Fonclear 
v.  Shottenkirk,  170 

J.  In  actions  of  a  penal  or  vindictive 
nature,  the  court  will  not  grant  a 
new  trial,  merely  because  the  ver- 
dict is  against  the  weight  of  evi- 
dence, unless  some  rule  of  law  has 
been  violated.    Jarvis  v.  Hatheway, 

180 

I.  In  an  action  of  assault  and  battery, 
where  the  injury  was  trifling,  and 
the  jury  found  a  verdict  for  the 
defendant,  a  new  trial  was  refused, 
notwithstanding  the  misdirection 
of  the  judge.      Hvatt  v.    Wood, 

239 

>.  If  the  jury  take  a  paper  out  with 
them  when  they  deliberate  on  their 

Vol.  III.  62 


o. 


ONONDAGA  COMMISSIONERS 

If  a  party  conceiving  himself  aggrieved 
by  the  award  of  the  Onondaga 
Commissioners,  has  given  them 
notice  of  his  dissent,  within  two 
years,  it  is  sufficient  to  prevent  his 
being  concluded  by  the  award, 
whether  the  commissioners  have 
entered  the  dissent  in  their  book 
of  awards,  or  not  :  and  what 
amounts  to  such  notice  is  a  ques- 
tion of  fact  for  the  jury  to  decide. 
Jackson,  ex  dem.  Reiley  and  others, 
v.  Livingston,  4i5 

ORDER  OF  BASTARDY. 

1.  An  order  of  bastardy,  made  by  two 
justices  of  the  peace,  pursuant  to 
the  statute,  is  prima  facie  evidence 
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of  the  truth  of  the  facts  therein 
stated,  it  being  considered  as  a  judg- 
ment of  the  magistrates.  Sweet  v. 
Overseers  of  the  Poor  of  Clinton,  23 
2.  If  a  party  appeal  from  an  order  of 
bastardy  made  by  two  justices,  ac- 
cording to  the  statute,  it  is  incum- 
bent on  him  to  impeach  the  truth 
of  the  facts  stated  in  the  order,   ib. 


See  Settlement  of  the  Poor. 


ORDER    FOR    THE    PAYMENT 
OF  MONEY. 

Where  M.  and  S.,  being  in  embarrassed 
circumstances,  drew  an  order  on 
one  F.,  their  agent,  directing  him  to 
pay  to  R.  such  moneys  as  should 
come  into  his  hands  from  certain 
persons  in  Europe,  from  whom  F. 
had  been  authorized  to  receive  the 
amount  of  certain  policies  of  insur- 
ance, which  order  F.  accepted  on 
the  same  day,  "  to  pay  the  moneys 
as  soon  as  they  came  into  his 
hands."  In  an  action  brought  by 
the  assignees  of  M.  and  S.,  who 
soon  after  became  bankrupts,  it 
was  held,  that  the  order  and  accept- 
ance amounted  to  an  assignment, 
and  fixed  the  fund  irrevocably  for 
the  benefit  of  R.  MMenomy  and 
Townsend,  Assignees,  fyc,  v.  Fer- 
rers. 86 


PARTITION. 

1.  Where  a  partition  had  been  made 
by  the  proprietors  of  a  patent,  and 
a  survey  and  map  of  the  patent 
made  for  them,  and  possession  was 
taken  by  the  several  proprietors  ac- 
cording to  such  survey,  it  was  held, 
that  after  the  lapse  of  40  years,  the 
parties  were  concluded  from  con- 
testing, with  each  other,  the  correct 
ness  of  the  actual  locations.  Jack 
son,  ez  dem.  Schuyler  and  others,  r. 
Vedder,  8 

2.  A  partition  deed  operates  as  an  es- 
toppel as  to  the  parties  and  all  claim- 
ing under  them :  so  that,  where  a 
partition  was  made  in  1747,  and  pos- 
session taken  bythe  parties  according 
to  the  survey  and  map,  then  made, 
it  was  held  conclusive,  though,  bj a 
second  survey,  in  1801,  it  was  found 
that  there  was  a  mistake  in  the  first 
survey,  on  which  the  petition  was 
founded.  Jackson,  ex  dem,  0s- 
trander,  v.  Hasbrouck,  331 

•3.  Where  one  of  several  tenants  in 
common  had  aliened  his  share, 
and  the  plaintiff  in  partition  pro- 
ceeded, as  if  no  such  alienation 
had  been  made,  by  giving  notice  to 
the  original  co-tenant,  without 
taking  notice  of  his  grantee,  the 
judgment  in  partition  was  held  to 
be  void.  Jackson,  ex  dem.  AsdtU 
and  Wife,  v.  Brown,  456 

See  Survey  of  Land. 


P. 


PARTIES  IN  CHANCERY. 

Where  a  party  to  a  cause  in  the  Court 
of  Chancery  becomes  insolvent, 
pending  the  suit,  his  assignees 
must  be  made  parties,  before  the 
cause  can  be  heard.  Deas  v. 
Thome  and  others ,  543 
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PARTNERSHIP. 

1.  If  one  of  several  co-partners  exe- 
cutes a  deed  of  release,  under  his 
hand  and  seal,  of  a  debt  due  to 
the  co-partnership,  it  is  binding  on 
all  the  co-partners.  Pierson  ?• 
Hooker,  6° 

2.  If  one  of  two  partners  makes  a 
special  warranty  on  the  sale  of 
goods,  the  purchaser  may  maintain 
an  action  against  the  party  who 
made  the  warranty,  without  joining 
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the  other  partner.    Clark  v.  Holmes, 

148 
If  one  partner,  who  is  authorized 
to  adjust  the  debts  due  from  the 
co-partnership,  after  its  dissolution, 
adjusts  an  account,  and  acknowl- 
edges a  balance  to  be  due  from  the 
co-partnership,  this  acknowledg- 
ment will  not  bind  his  co-partner. 
Hackley  v.  Patrick,  536 


PASSAGE  MONEY. 


See  Freight,  3. 


PATENT. 

The  possession  of  lands  by  native 
Indians  does  not  affect  the  validity 
of  a  patent  from  the  state,  granting 
the  land  to  certain  persons,  without 
the  consent  of  the  Indians.  Jack' 
son,  ez  dem.  Klock,  v.  Hudson,  373 
The  legality  of  such  a  patent  is 
a  political  question,  which  cannot 
arise  or  be  discussed  between  two 
private  citizens  of  the  state.         ib. 


PLEAS  AND  PLEADINGS. 

..  Where  a  declaration,  in  a  suit  for 
a  libel,  was  entitled  of  November 
term,  generally,  but  the  memoran- 
dum was  of  the  second  Monday,  or 
the  14th  of  November,  being  the 
first  day  of  the  term,  and  the  libel 
was  alleged  to  have  been  published 
on  the  18th  of  the  same  November, 
it  was  held,  on  demurrer,  to  be  bad, 
and  that  such  a  mistake  would  not 
have  been  cured  by  a  verdict. 
Cheetham  v.  Lewis,  42 

:.  In  an  action  of  assumpsit,  the 
declaration  stated,  that  the  plaintiff 
and  U.  and  W.  were  joint  owners 
of  a  certain  vessel  and  her  cargo, 
then  on  a  distant  voyage,  and  were 
jointly  interested  in  her  earnings 
and  the  profits  of  the  voyage,  of 


which  vessel  W.  was  alio  master, 
and  died  during  the  voyage,  and 
that,  after  his  death,  the  defendant, 
B.,  in  consideration,  that  the  plain- 
tiff had  undertaken  and  promised 
to  the  defendant,  that  the  defendant 
should  receive  from  the  plaintiff  the 
effects  of  W.  in  the  vessel,  and  her 
earnings,  in  like  manner  as  W.  was 
entitled  to  receive  them,  accord- 
ing to  the  agreement  between  the 
owners,  and  in  consideration  that 
the  plaintiff  had  agreed  with  the 
defendant,  to  account  to  him  for 
the  said  vessel,  her  earnings, 
profits,  &c,  in  like  manner  as  he 
was  bound  to  do  to  W.,  he,  the  de- 
fendant, undertook  and  promised 
to  pay  to  the  plaintiff,  any  demands 
or  sums  of  money,  due  and  owing 
from  W.  to  the  plaintiff,  at  the  time 
of  W.'s  death,  and  also  any  demands 
which  the  plaintiff  had  against  the 
share  of  W.  in  the  vessel ;  and  the 
plaintiff  set  forth  in  his  declaration, 
a  certain  debt  due  to  him  from  W., 
and  averred,  that  he,  the  plaintiff, 
was  always  ready  to  perform  his 
part  of  the  agreement,  &c.  On  a 
demurrer,  this  declaration  was  held 
bad,  as  it  did  not  set  forth  a  suffi- 
cient consideration  for  the  prom- 
ise of  the  defendant.  Powell  v. 
Brown,  100 

3.  In  an  action  on  a  promissory  note 
to  pay  money  when  collected, 
&c,  the  plaintiff  must  allege  and 
prove  that  the  money  was  collected, 
in  order  to  recover  on  the  promise. 
Dodge  v.  Coddington,  146 

4.  In  an  action  by  the  holder  of  a  bill 
of  exchange,  protested  for  non-pay- 
ment against  the  drawer,  after 
setting  forth  the  presentment  and 
protests,  &c,  in  the  declaration,  a 
general  averment  of  notice,  "  of  all 
the  premises/1  is  sufficient  Boot 
and  Bentley  v.  Franklin,  207 

5.  Where  a  declaration  was  of  Novem- 
ber term,  1806,  and  there  was  an 
imparlance  over  to  February  term, 
1807,  when  the  defendant  pleaded, 
that  on  the  7th  January,  1807,  he 

491 


/ 


632 


INDEX 


paid  the  plaintiff  several  sums  of 
9  money,  &c,  the  plea  was  held 
good,  without  saying  that  he  paid 
the  interest  and  costs  which  had 
accrued.     Tillotson  v.  Preston,  229 

6  A  plea  puis  darrein  continuance, 
of  a  discharge  under  the  insolvent 
act,  stating  generally,  that  the  de- 
fendant, being  an  insolvent  debtor, 
and  having,  in  all  things,  conformed 
to  the  directions  of  the  act,  in  pur- 
suance thereof,  on  such  a  day, 
obtained  his  discharge,  &c,  is  bad. 
The  discharge,  at  least,  ought  to 
be  set  forth  in  the  plea.  Cruger  v. 
Cropsey,  242 

7  Pleading  the  general  issue  with 
another  plea,  that  another  action 
was  pending  for  the  same  cause, 
though  put  in  the  form  of  a  plea  in 
bar,  is  not  pleading  issuably,  ac- 
cording to  the  meaning  of  the  con- 
dition annexed  to  a  rule  granted, 
on  pleading  issuably.  Davis  v. 
Grainger,  259 

8  To  a  plea  of  a  discharge  under  the 
insolvent  act,  the  plaintiff  replied, 
that  the  defendant  had  procured  a 
creditor  to  sign  his  petition,  and  to 
make  affidavit  for  a  larger  sum  than 
was  really  due  to  him ;  and  that  he 
had  concealed  a  debt  due  to  him, 
which  he  did  not  insert  in  his  in- 
ventory ;  and  also  that  he  had  been 
guilty  of  perjury.  On  a  demurrer, 
the  replication  was  held  bad,  as 
containing  three  distinct  and  inde- 
pendent grounds  for  avoiding  the 
discharge,  which  would  require 
several  and  distinct  points  to  be  put 
in  issue.    Cooper  v.  Hermance,  315 

9.  In  an  action  of  covenant  for  a 
breach  of  the  covenant  of  seisin, 
&c,  contained  in  a  deed,  the  de- 
fendant pleaded,  1.  "That  the 
plaintiff,  after  the  deed  to  him,  in 
consideration  of  1,000  dollars,  sold, 
released  and  quitclaimed  all  his 
right  and  title  to  the  land  to  the 
defendant,*9  &c.  2.  "  That  before 
the  plaintiff  had  sustained  any 
damage  by  a  breach  of  the  cove- 
nants in  the  deed  to  him,  he  sold 
492 


and  released  all  his  right,  title  and 
interest  in  the  land  to  the  defend* 
ant."  3.  "  That,  in  consideration 
of  1,000  dollars  paid  to  him,  the 
plaintiff  agreed  to  give  up  the  deed 
to  the  defendant."  The  defendant 
demurred  to  the  1st  and  3d  pleas, 
and  replied  to  the  2d  plea,  that  the 
plaintiff  had  sustained  damages 
before  the  release,  by  reason  of  the 
breach  of  the  covenant  of  seisin, 
to  wit,  by  paying  to  the  plaintiff 
1,408  dollars  for  the  land,  when 
the  defendant  was  not,  in  fact, 
seised,"  &c,  and  tendered  issue 
thereon.  To  this  replication  the 
defendant  demurred  specially:  It 
was  held,  that  the  subsequent  re- 
conveyance of  the  land  to  the 
defendant,  was  not  an  extinguish- 
ment of  the  covenants  in  the  deed 
to  the  plaintiff;  that  the  1st  and  3d 
pleas  were  bad ;  and  that,  though 
the  replication  to  the  2d  plea  was 
also  bad,  yet  the  plaintiff  was  en- 
titled to  judgment  on  the  demurrer. 
Bennett  and  Wife  v.  Irwin,     363 

10.  In  an  action  of  debt,  on  an  arbi- 
tration bond,  the  defendant  pleaded 
no  award;  the  plaintiff  replied, 
setting  forth  the  award,  and  the 
defendant  rejoined  that  the  award 
was  not  final,  &c.  On  demurrer, 
it  was  held  that  the  rejoinder  was  a 
departure  from  the  plea,  and  there- 
fore bad.     Barlow  v.  Todd,     367 

11.  Where  an  award,  on  the  face  of  it 
is  final,  nothing  dehors  the  awapl 
can  be  pleaded,  or  given  in  evidence 
against  it.  ib. 

12.  In  an  action  for  a  penalty  under 
the  35th  section  of  the  act  "to  reg- 
ulate highways,"  the  plaintiff  need 
not  negative  the  proviso,  in  his 
declaration.    Bennett  v.  Hurd,  438 

POINTS. 
See  Practice.  55. 


PRACTICE 
1.    To  bring  a  person  into  contempt 
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for  disobeying  a  judge's  order,  it 
must  have  been  served  by  showing 
the  original  order  at  the  same  time 
the  copy  was  served.  Howland  v. 
Ralph,  20 

2.  In  order  to  bring  a  party  into  con- 
tempt, for  •  the  non-payment  of 
costs,  the  person  serving  the  taxed 
bill,  &c,  must  show  to  the  party  his 
authority  to  receive  the  costs. 
Jackson,  ex  dem.  Lawe,  v.    Virgil, 

138 

3.  Where  a  judgment  was  entered  up, 
by  warrant  of  attorney,  on  a  bond 
alleged  to  be  given  for  a  usurious 
consideration,  a  feigned  issue  was 
awarded  to  try  the  fact  of  usury, 
and  execution  was  stayed,  until 
after  the  trial.     Starr  v.  Schuyler, 

139 

4.  An  inquest  taken  by  default  was 
set  aside,  on  the  affidavit  of  the 
attorney  of  the  defendant,  that  from 
the  representations  made  to  him  by » 
the  defendant,  and  from  the  paper 
he  had  examined,  he  verily  believed 
that  the  defendant  had  a  legal  de- 
fence.    Philips  v.  Blagge,        141 

5.  Counter  affidavits  are  not  allowed  to 
be  read  in  opposition  to  such  a  mo- 
tion, ib. 

6.  On  an  affidavit  that  the  bond  and 

warrant  of  attorney,  on  which    a 

judgment  had  been  entered  up,  were 

forged,  the  court  awarded  a  feigned 

issue  to    try  the   fact  of   forgery. 


King  v.  Shaw, 


142 


7.  A  warrant  of  attorney  given  in  va- 
cation, to  enter  up  judgment,  on  a 
bond  payable  immediately,  in  term, 
or  vacation,  will  include  the  vacation 
in  which  the  bond  was  given,  and  a 
judgment  entered  up  in  the  same 
vacation,  as  of  the  preceding  term, 
was  held  to  be  regular.  ib. 

8.  A  motion  to  set  aside  the  report  of 
referees,  on  the  merits,  is  a  non- 
enumerated  motion.  Clinton  v. 
Elmendorf,  143 

9.  Where  the  defendant,  in  an  action 
for  a  libel,  pleaded  not  guilty,  and 
gave  notice  of  certain  facts,  to  be 
given  in  evidence  at  the  trial,  and 


afterwards  moved  for  leave  to  strike 
out  the  notice,  the  court  refused  to 
grant  the  motion,  unless  he  would 
make  affidavit  of  the  falsehood  of 
the  matters  stated  in  the  notice. 
Clinton  v.  Mitchell,  144 

10.  The  affidavit,  on  which  a  motion  i? 
made  to  remove  a  cause  into  the 
Circuit  Court  of  the  United  States, 

,  must  expressly  state  that  one  of  the 
parties  is  a  citizen  of  another  state. 
Corp  v.  Vermilye,  145 

11.  Rules  by  consent,  or  agreements 
between  parties  or  their  attorneys, 
are  not  binding,  unless  entered  in 
the  book  of  common  rules,  or  re- 
duced to  writing  by  them,  or  bj 
some  person  authorized  for  that  pur- 
pose.    Dubois  v.  Roosa,  145 

12.  Where  the  attorney  of  one  of  the 
parties  resided  out  of  the  city  of 
.New-  York,  but  within  40  miles,  and 
had  an  agent  in  the  city,  service  of 
a  notice  in  the  cause  on  such  agent, 
in  vacation,  was  held  not  to  be  suffi- 
cient.    Hunt  v.  Onderdonk,      149 

13.  After  a  judgment  by  default,  the 
court  may  assess  the  damages  with- 
out the  intervention  of  a  jury. 
MCollum  v.  Barker,  153 

14.  Where  there  were  several  counts  in 
a  declaration,  and  after  interlocutory 
judgment,  damages  were  assessed 
upon  each,  and  judgment  arrested 
on  the  first  count,  no  objection  being 
made  to  the  others,  the  plaintiff  was 
allowed  to  enter  a  nolle  prosequi  on 
the  first  count,  and  take  judgment 
on  the  others.  Livingston  v.  Liv- 
ingston,  189 

15.  Where  a  motion  is  made  to  set  aside 
an  inquest  taken  by  default,  the  affi- 
davit must  state,  that  an  inquest 
was  taken,  by  default,  in  the  cause. 
Fink  v.  Bryden,  244 

16.  Where  an  attorney  misapprehends 
the  rule  of  practice,  the  court  will 
permit  him  to  give  new  notice  of  a 
motion  for  a  subsequent  day  in  term, 
on  new  affidavits.  ib. 

17.  Where  the  defendant,  on  an  affida- 
vit of  merits,  moved  to  set  aside  an 
inquest  taken  by  default,  and  stated 
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also  that  the  verdict  was  taken  for 
more  than  was  due,  and  the  opposite 
party  offered  to  relinquish  the  sur- 
plus, the  court  refused  the  motion, 
but  gave  the  defendant  until  a  sub- 
sequent day  in  term  to  produce  a 
further  affidavit,  in  explanation  of 
the  former.     Fink,  jun.  v.  Bryden, 

245 

18  There  need  not  be  8  days  between 
the  teste  and  return  of  a  ca.  sa.  to 
charge  bail,  where  the  proceedings 
are  not  by  original  writ.  Carmcr 
v.  Weeks  and  another,  246 

19  When  the  defendant  pleads  payment, 
and  gives  notice  of  a  set-off,  in 
general  terms,  for  goods  sold  and 
delivered,  money  paid,  &c,  the 
plaintiff  may  require  him  to  specify 
and  deliver  an  account  of  the  par- 
ticulars of  the  set-off.  Mercer  v. 
Sayre,  248 

20.  In  like  manner,  where  the  partic- 
ulars of  the  plaintiff's  demand  are 
not  set  forth  in  the  declaration,  the 
defendant  may  require  him  to  de- 
liver an  account  of  the  particulars. 

ib. 

21.  Counter  affidavits  may  be  read  as 
to  the  sufficiency  of  an  excuse,  for 
not  giving  notice  of  a  motion  for 
the  first  day  of  the  term.  Quin  v. 
Riley,  249 

22.  Where  an  executor  or  administrator 
brings  a  wrong  action,  by  mistake, 
he  will  be  allowed  to  discontinue 
without  costs.  Phainix,  Adminis- 
trator, v.  Hill,  249 

23.  An  issue  to  try  the  fact  of  usury, 
on  a  judgment,  will  not  be  awarded, 
unless  the  usury  be  denied,  or  the 
fact  be  put  in  doubt.  Hewit  v. 
Fitch,  250 

24.  Where  the  copy  of  the  declaration 
and  notice  of  rule  to  plead  are  served 
upon  the  defendant  personally,  and 
he  afterwards  employs  an  attorney, 
who  gives  notice  of  his  retainer,  the 
declaration  and  rule  to  plead  need 
not  be  served  de  novo,  on  the  attor- 
ney ;  but  he  must  put  in  his  plea  in 
20  days  after  service  of  the  first  no- 
tice.    Kleecke  v.  Styles,  250 
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25.  Objections  to  commissioners  named 
to  take  the  examination  of  witnesses 
abroad  will  not  be  received  upon 
mere  suggestion ;  but  there  must  be 
an  affidavit  of  the  grounds  of  ok 
jection.     Biays  v.  Merrihew,    251 

26.  If  the  jury  take  a  paper  out  with 
them  when  they  deliberate  on  their 
verdict,  but  never  look  at  it,  the 
verdict  will  not  be  set  aside  on  that 
account.     Hackley  v.  Hastie,  252 

27.  On  a  motion  to  set  aside  an  inquest 
by  default,  against  two  defendants, 
one  having  previously  been  dis- 
charged as  an  insolvent,  the  court 
refused  the  rule,  upon  the  plaintiff's 
stipulating  to  enter  a  verdict  for 
the  defendant  who  was  discharged, 
&c.  Oakley  v.  Steddiford  and 
Marschalk,  253 

28.  Where  a  judge's  order  has  been  ob- 
tained to  stay  proceedings  on  a 
verdict,  the  party  in  whose  favor 
the  verdict  was  given  may,  never- 
theless, enter  a  rule  nisi  for  judgment, 
on  the  fourth  day  of  the  next  term. 
Hackley  v.  Hastie  and  Patrick,  ft. 

29.  Where  there  was  a  special  count 
and  several  money  counts  in  a 
declaration,  and  after  interlocutory 
judgment  for  want  of  a  plea,  dam- 
ages were  separately  assessed  on 
each  count,  and  judgment  was, 
afterwards,  arrested  on  the  first 
count,  the  inquisition,  &c.  on  the 
other  counts  was  set  aside,  and  the 
defendant  allowed  to  plead  on  terms. 
Livingston  v.  Executors  of  Liv 
ingston*)  254 

30.  Where  a  jury  deliver  a  sealed  ver- 
dict to  the  court,  and,  on  being 
polled,  one  of  the  jurors  disagrees 
to  the  verdict,  the  judge  may  send 
the  jury  out  again  to  agree  on  their 
verdict.  Bunn,  Survivor,  fyc,  v. 
Hoyt,  Survivor,  6pc,  255 

31 .  Where  a  writ  was  served  on  Sunday, 
and  the  sheriff  returned  cepi  corpM* 
on  which  the  plaintiff  proceeded, 
and  obtained  a  judgment  by  default 
against  the  defendant  and  issued 
execution,  the  court  set  aside  all 
the  proceedings,  on  condition 
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no  action  should  be  brought  against 
the  sheriff  for  a  false  imprisonment. 
Rob  and  Neilson  v.  Moffatt,      257 

32.  An  affidavit  of  the  defendant's  at- 
torney, "  that  he  was  informed  and 
verily  believed  that  the  defendant" 
had  a  substantial  defence  on  the 
merits/1  is  not  sufficient  to  set  aside 
a  default,  entered  in  the  cause. 
Briggs  v.  A  dministrator  of  Briggs, 

258 

33.  A  rule  for  a  commission  to  examine 
witnesses  abroad  is  not  granted 
until  after  issue  is  joined  in  the 
cause.  Jackson,  ex  dem.  Atkins,  v. 
Bankcraft,  259 

34.  Where  the  names  of  persons  who 
are  dead,  are  inserted  as  lessors  of 
the  plaintiff,  in  an  action  of  eject- 
ment, the  court  will  order  them  to 
be  struck  out  of  the  declaration,  ib. 

35.  Where  a  rule  had  been  granted 
upon  condition  of  pleading  is  sua- 
bly,  and  the  defendant  pleaded  the 
general  issue,  and  also  that  another 
action  for  the  same  cause  had  been 
previously  commenced  by  the  plain- 
tiff and  was  pending,  the  second 
plea,  though  in  the  form  of  a  plea 
in  bar,  was  held  to  be  a  plea  in 
abatement,  and  so  far  vitiated  the 
first  plea,  as  not  to  be  a  fulfilment 
of  the  condition  of  the  rule. 
Davis  v.  Grainger,  259 

3(5.  Where  referees  appointed  by  the 
court  refuse  to  make  a  report,  the 
proper  course  is  to  proceed  by 
attachment  against  them.  Thomp- 
son and  Coles  v.  Parker,  260 

37.  Service  of  a  notice  on  Thursday, 
of  an  intended  motion  on  Monday 
following,  is  sufficient.  Charles  v. 
Stansbury,  261 

33.  The  party  demurring  must  make  up 
the  paper  books,  and  bring  on  the 
cause  to  argument  Littlefitld  v. 
Story,  425 

39.  In  every  case  of  the  service  of  a 
-  notice,  except  it  be  to  bring  a  party 
into  contempt,  the  leaving  the  no- 
tice at  the  dwelling-house  of  the 

i      party  in  sufficient,  and  is  equivalent 


to  a  personal  service.     Johnston  v 
Bobbins,  440 

40.  The  rule  adopted,  in  regard  to 
causes  to  be  brought  to  trial  at  the 
sittings,  in  the  city  of  New-York. 
that  if  it  is  made  to  appear  that  the 
cause  could  not  have  been  tried, 
had  it  been  noticed,  shall  excuse 
the  plaintiff  from  stipulating  to 
bring  it  to  trial  at  the  next  court 
or  be  nonsuited,  does  not  apply  to 
causes  to  be  tried  at  the  country 
circuits.     Ross  v.  Vaughan,      442 

41 .  In  an  action  against  a  sheriff,  where, 
on  a  motion  for  a  nonsuit,  the 
plaintiff  stipulates  to  try  the  cause 
at  the  next  circuit,  or  be  nonsuited, 
he  is  not  bound  to  pay  double  costs. 
TalcotY.  Woodruff,  443 

42  On  the  return  of  a  writ  of  error  from 
a  court  of  common  pleas  to  this 
court,  the  record  itself  is  removed, 
and  this  court,  on  a  reversal  of  the 
judgment  below,  may  award  a  venire 
de  novo,  returnable  at  a  circuit 
or  sittings.  But  where  it  appeared 
that  the  sum  demanded  was  so 
small,  that  the  plaintiff,  if  he  re- 
covered, would  be  obliged  to  pay 
costs,  the  court  refused  to  grant  a 
venire  de  novo.    Brown  v.  Clark,  ib\ 

43.  Where  the  defendant  in  a  cause 
has  enlisted  as  a  soldier  in  the  army 
of  the  United  States,  the  court  will 
not  grant  leave  to  discontinue, 
without  paying  costs,  if  it  appears 
that  the  sum  to  be  recovered  is  more 
than  20  dollars.  Reynolds  v.  Lam- 
tnond,  445 

44.  On  a  motion  for  a  judgment  as  in 
case  of  nonsuit,  for  not  proceeding 
to  trial  in  the  cause,  the  affidavit 
must  state  in  what  county  the  venue 
is  laid.     Walsh  v.  Hill,  jun.,    446 

45.  Where  the  defendant,  having  been 
surrendered  by  his  bail,  and  lain 
more  than  three  months  in  prison 

""  -  without  being  charged  in  execution, 
obtains  a  rule  to  show  cause  why  a 
supersedeas  should  not  be  awaided, 
if  the  plaintiff,  after  service*  of  the 
rule,  and  before  the  time  to  show 
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cause,  issues  an  execution  to  charge 
the  defendant,  he  may  show  that 
for  cause,  and  it  will  be  sufficient 
to  prevent  a  supersedeas.  Minturn 
and  Champlin  v.  Phelps,  ib. 

46  The  defendant  may  move  to  change 
the  venue,  after  issue  joined,  and  at 
any  time  where  there  has  been  no 
loss  of  trial,  and  no  delay  will  be 
produced.     Kent  v.  Dodge,       447 

47.  On  a  motion  to  set  aside  proceedings 
in  a  bail-bond  suit,  for  irregularity, 
the  affidavit  is  well  entitled  in  the 
bail-bond  suit    Pell  v.  Jadwin,  448 

48.  On  a  motion  to  set  aside  an  inquest, 
taken  by  default,  an  affidavit  that 
the  defendant  had  a  good  and  sub- 
stantial defence  in  the  cause,  was 
held  to  be  a  sufficient  affidavit  of 
merits.     Briggs  v.  Briggs,      449 

49.  An  order  to  stay  proceedings  in  a 
cause,  and  a  certificate  of  probable 
cause,  are  the  same  in  effect,  and 
require  the  same  practice  as  to 
service  of  notice  of  motion,  and 
copies  of  affidavits,  in  order  to  pre- 
vent further  proceedings.  Bailey 
v.  Voorhees  and  Caldwell,  451 

50.  Before  a  suit  can  be  commenced 
against  bail,  a  ca.  sa.  or  test.  ca.  sa. 
against  the  principal,  must  be 
actually  returned,  with  non  est  in- 
ventus endorsed  thereon,  and  filed 
in  the  clerk's  office.  Pear  sail  v. 
Later ence  and  Doe,  514 

51  In  an  action,  not.  bailable,  or  where 
no  ac  etiam  clause  is  inserted  in  the 
writ,  any  number  of  defendants  may 
be  joined  in  one  writ,  and  the 
plaintiff  may,  afterwards,  declare 
against  those  brought  into  court, 
severally,  or  against  some,  omitting 
others.  Montgomery  v.  Hasbrouck 
and  others,  538 

IV2  If  an  affidavit  begins  with  the  de- 
ponent's name,  without  being  sub- 
scribed by  him,  it  is  sufficient. 
Jackson,  ex  dem.  Kenyon,  v.  Virgil, 

540 

53.    Where  a  new  trial  nas  been  granted, 
and  the  plaintiff  does  not  bring  on 
the  cause,  pursuant  to  notice,  judg- 
496 


ment  as  in  case  of  nonsuit  will 
be  granted,  unless  the  plaintiff 
stipulates  to  try  the  cause  at  the 
next  circuit,  or  be  nonsuited. 
Jackson,  ex  dem.  Ludlow,  v.  Meyers, 

541 

54.  Where  a  plea  is  put  in,  which  the 
plaintiff  considers  as  frivolous  or  a 
nullity,  he  may  either  enter  a  de- 
fault, for  want  of  a  plea,  or  demur, 
but  must  not  apply  to  the  court  for 
j  udgment  by  default.  Palls  v.  Stick- 
ney,  ib 

55.  In  every  case  made  for  argument, 
the  party  who  is  to  open  the  argu- 
ment must  first  deliver  to  the  court 
and  the  opposite  party  the  points 
he  means  to  insist  on.  Main  v. 
Newson,  542 

56.  After  judgment  on  a  demurrer,  ft 
is  too  late,  at  the  next  term,  to  more 
for  leave  to  withdraw  the  demurrer. 
Currie  and  Whitney  v.  Henry,  140 


PRACTICE  IN  THE  COURT  OF 

ERRORS. 

1.  On  an  appeal  from  an  order  of  the 
Court  of  Chancery,  postponing  the 
hearing  of  a  cause,  for  want  of 
proper  parties,  this  court  will  not 
hear,  nor  decide  on  the  merits  of 
the  cause.  Dcas  v.  Thome  and 
others,  549 

2.  On  an  appeal  from  an  interlocutory 
order  of  the  Court  of  Chancery, 
this  court  will  not  hear  and  decide 
on  the 'merits  of  the  cause,  unless 
the  merits  have  also  been  heard  in 
the  court  below.  Deas  v.  Thorn* 
and  others,  549 

3.  On  an  appeal,  this  court  will  not 
permit  evidence  to  be  read,  which 
was  not  read  in  the  court  below,  ib. 

4.  No  costs  are  allowed  the  appellant 
in  this  court,  on  a  reversal  of  the 
decree  of  the  court  below.  Fo^ 
quharson  v.  Mabee,  #>3 

5.  Where  a  writ  of  error  was  brought 
on  a  bill  of  exceptions  from  the 
Supreme  Court,  and  the  cause  was 
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decided  in  favor  of  the  plaintiff  in 
error,  and  a  venire  de  novo  awarded, 
and  on  the  new  trial  of  the  cause 
below,  a  second  bill  of  exceptions 
was  taken  on  the  same  point,  and 
a  second  writ  of  error  brought 
thereon,  this  court  ordered  tho 
second  writ  of  error  to  be  quashed. 
Harishorne  and  others  v.  SJeght 
andSleght,  554 

6  Where,  on  a  petition  of  appeal,  the 
appellant  omitted  to  state  the 
reasons  of  the  appeal,  and  the  re- 
spondent answered  the  petition,  it 
was  held  that  the  respondent  was 
too  late,  afterwards,  to  object  to 
any  defects  in  the  petition  in  mat- 
ters of  form.     Rogers  v.  Cruger, 

564 

7  No  appeal  lies  from  a  temporary 
order  of  the  Court  of  Chancery 
granting  an  injunction  to  stay  the 
trial  of  a  suit  at  law.  Trustees  of 
Huntington  and  others  v.  NicoU, 

566 

8.  On  an  appeal  from  an  order  of  the 
Court  of  Chancery,  granting  an 
injunction  to  stay  proceedings  at 
law,  this  court  will  not  hear  or  de- 
cide on  the  merits  of  the  cause,  if 
the  merits  have  not  been  heard  in 
the  court  below,  before  granting 
the  order.  1 6. 

9.  No  appeal  lies  from  an  order  of  the 
Court  of  Chancery,  for  the  exami- 
nation of  the  guardians  of  the  com- 
plainant, who  was  an  infant,  as 
witnesses  for  him;  such  exami- 
nations being  always  taken,  de  bene 
esse,  and  saving  all  just  exceptions ; 
and,  if  inadmissible,  on  account  of 
the  incompetency  of  the  witnesses, 
may  be  suppressed  at  the  hearing 
before  the  chancellor;  or,  if  admitted, 
and  the  witnesses  are  incompetent, 
it  may  then  become  the  ground  of 
appeal.  ib. 

'REFERENCE     AMONG     CRED- 

ITORS. 

fee  United  States.    Absent  Debt- 
ors.   Insolvent  Debtors. 
Vofr  III  63 


PRISON-BREAKING. 

If  a  prisoner  confined  in  a  county  prison 
for  petit  larceny,  break  prison,  it  is 
a  felony,  for  which  he  may  be  sen- 
tenced to  the  state  prison  for  a 
period  not  exceeding  14  years. 
People  v.  Duett,  449 


PUBLIC  OFFICERS. 

In  the  case  of  a  public  officer,  as  a 
sheriff,  deputy  sheriff,  justice  of  the 
peace,  constable,  &c,  it  is  sufficient 
to  prove  that  he  acted  as  a  public 
officer,  without  producing  his  ap- 
pointment    Potter  v.  Luther,   431 


R. 


RECEIPT. 

P.  gave  the  following  receipt  to  a  master 
of  a  vessel,  for  goods :  "  Received 
of  Capt.  Smith,  50  barrels  of  pro- 
visions, on  account  of  Daniel  C 
3T  Ins  try,  5th  December,  1803.' 
In  an  action  brought  by  Aflnstry 
against  P.,  for  goods  sold  and 
delivered,  it  was  held,  that  the 
receipt  was  not  evidence  of  a  sale 
of  goods,  nor  that  they  were  received 
on  an  account  due  from  Aflnstry, 
but  rather  to  sell  on  commissions, 
in  the  usual  course  of  business, 
and  that  parol  evidence  was  admis- 
sible to  show  that  the  goods  were, 
in  fact,  so  received,  and  so  tar 
to  explain  the  written  receipt. 
At  Ins  try  v.  Pearsall,  319 


REFEREE  AND  REFERENCE. 

Where  referees  appointed  by  the  court 
refuse  to  report,  the  proper  course 
is to  proceed  by  attachment  against 

497 


638 


INDEX. 


them.       Thompson    and  Coles   v. 
Parker.  260 


REGISTRY  OF  DEEDS. 
See  Deed. 


RELEASE. 

1  Where  one  of  several  partners 
executed  a  release  of  all  demands, 
under  his  hand  and  seal,  to  a  debtor 
of  the  copartnership,  it  was  held  to 
be  binding  on  the  co-partnership: 
and  that  parol  evidence  was  inad- 
missible to  show  that  a  particular 
debt  was  not  intended  to  be  released. 
Pierson  v.  Hooker,  68 

&  Where  A.  and  B.  being  joint  owners 
of  a  hogshead  of  rum,  the  sheriff, 
by  virtue  of  an  execution  against 
B.,  seized  the  whole,  and  sold  it  to 
C,  and  A.  brought  an  action  of 
trover  against  C.  for  his  share,  it 
was  held  that  a  release  of  all  actions 
from  A.  to  the  sheriff,  was  no  bar 
to  a  suit  against  C,  and  that  the 
sheriff  was  not  a  trespasser.  Wil- 
son and  Cribbs  v.  Reed,  175 


RENT. 

In  an  action  of  debt,  for  rent  due  on  the 
lease  of  a  house,  the  destruction 
of  the  premises  by  fire  was  held  to 
be  no  excuse  to  the  lessee  for  not 
paying  the  rent  according  to  his 
covenant.     Hallett  v.  Wylie,      44 


s. 


SALE  OF  GOODS. 

1.    An  entry  made  by  the  vendor  of 
goods,  in  his  book  of  sales,  of  the 
name  of   the  purchaser  and  the 
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terms  of  the  contract  of  sale,  tfhick 
was  read  to  the  agent  of  the  vendor,, 
and  assented  to  by  him  as  correct, 
was  held  not  to  be  a  sufficient 
memorandum  in  writing  within  the 
statute  of  frauds.  Bailey  an 
Bogert  v.  Ogden,  399 

2.  Whether  the  vendor  is  bound  by 
such  a  memorandum,  so  that  the 
vendee  could  enforce  the  contract 
against  him.     Quere.  ik. 

3.  The  form  of  the  meraoran itfm  of 
the  bargain  is  not  material,  bat  it 
must  state  the  contract  with  reason- 
able certainty,  so  that  the  substance 
of  it  can  be  understood  from  the 
writing  itself,  without  resorting  to 
parol  proof.  tft. 

4.  An  actual  delivery  of  goods,  or  a 
part  of  them,  is  not  always  reqairea' 
by  the  statute  of  frauds,  but  a 
virtual  or  constructive  delivery  it] 
be  sufficient.  ft. 

5.  Those  circumstances  which  ought 
to  be  held  tantamount  to  an  actoal 
delivery  must,  however,  be  » 
strong  and  unequivocal,  as  to  leave 
no  doubt  of  the  intent  of  the  par- 
ties. & 

6.  An  agreement  with  the  vendor 
about  the  storage  of  goods  and  the 
delivery  of  the  export  entry  to  the 
agent  of  the  vendee,  were  held  not 
to  be  sufficiently  certain,  to  araoo 
to  a  constructive  delivery ,  or  to  afford 
an  indicium  of  ownership.  & 

7.  Where  the  vendor  of  goods  on  a 
credit  required  notes  of  the  vendee 
with  approved  endorsers,  which 
was  agreed  to  by  the  agent  of  the 
vendee  as  one  of  the  terms  of  the 
contract  of  sale,  it  seems  that  the 
contract  is  not  complete,  until  the 
vendee,  or  principal,  has  assented 
to  the  giving  of  the  endorsed  notes, 
and  the  endorsers  have  been  named 
and  approved.  & 

8.  Whether  an  agent,  who  is  authorized 
to  purchase  goods,  at  a  certain 
price,  and  upon  certain  terms,  can 
stipulate,  so  as  to  bind  his  principal 
to  give  endorsed  notes,  or  security 
Quere.  rt 
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9  An  agent  or  broker,  authorized  to 
purchase  goods  on  certain  terms,  is 
n  competent  witness  in  a  suit  be- 
\jveen  the  vendor  and  vendee, 
though  he  has  exceeded  his  author- 
ity.    Bailey  and  Bogert  v.  Ogden, 

399 


SCIRE  FACIAS. 

1.  Where  a  judgment  has  lain  more 
than  a  year,  and  the  defendant, 
afterwards,  consents  that  an  exe- 
cution be  issued,  without  the  judg- 
ment being  revived  by  scire  facias, 
the  execution  will  not  be  set  aside 
for  irregularity,  at  the  instance  of  a 
third  person,  who  alleges,  that  the 
judgment  has  been  kept  on  foot 
collusively,  and  the  execution  issued 
fraudulently,  to  injure  him,  but  he 
must  seek  relief  in  the  Court  of 
Chancery,  or  by  bringing  the  ques- 
tion of  fact  as  to  the  fraud,  to  a  trial, 
by  an  issue  at  law.  Howland  v. 
Ralph,  20 

2.  A  scire  facias,  on  a  judgment 
against  C,  issued  against  A.  and  B., 
as  tertenants  of  C,  deceased,  was 
returned  by  the  sheriff,  that  he  had 
given  notice  to  the  tenants  of  the 
land  of  which  C.  was  seised,  &c. 
to  appear,  &c.  On  the  5th  May, 
1807,  a  rule  was  entered  for  the 
tenants  to  appear ;  on  the  9th  May, 
their  defaults  were  entered,  and  on 
the  15th  May,  1807,  a  final  judg- 
ment was  entered  for  the  plaintiff. 
It  was  held,  that  the  tertenants 
were  too  late,  after  judgment  by 
default,  to  move  to  set  aside  the 
proceedings  on  the  scire  facias,  on 
the  ground  that  the  heirs  and  per- 
sonal representatives  of  C.  had  not 
been  warned,  or  because  that  they 
were  not  such  tertenants  as  ought 
to  have  been  summoned,  especially, 
when  no  merits  are  disclosed  by 
them,  ar  d  the  proceedings  were 
regular.  Whitney  v.  Camp  and 
Townly,  Tertenants  of  Crosby, 
deciased,  86 


SEAMEN'S  WAGES. 

1.  Where  the  crew  of  a  vessel  were 
permitted  by  the  first  mate,  in  the 
absence  of  the  aiaster,  to  go  on 
shore,  and  the  second  mate  was 
ordered  to  return  and  take  care  of 
the  vessel  at  night,  but  neglected 
to  do  so,  and  some  part  of  the  cargo 
was  stolen  out  of  the  vessel,  it  was  . 
held,  that  the  crew  were  not  liable 
to  contribute  out  of  their  wages,  to 
make  good  the  loss.    Lewis  v.  Da- 

tvis,  17 

2.  It  seems,  that  where  the  loss  or 
embezzlement  of  goods  can  be 
traced  to  a  particular  seaman,  the 
rest  of  the  crew  ought  not  to  con- 
tribute, ib. 

3.  During  a  voyage  from  Greenock  to 
New- York,  a  ship  called  the  Sarah 
was,  from  necessity,  abandoned  by 

*  the  crew,  who  took  the  boat,  bring- 
ing away  some  part  of  the  cargo ; 
the  boat,  with  the  crew  and  the 
articles  saved,  were  afterwards  taken 
up  at  sea,  by  another  vessel  and 
brought  to  New-  York,  and  the  mer-  • 
chandise  was  libelled  by  the  crew 
of  the  last  vessel  for  salvage.  In 
an  action  brought  by  the  seamen 
of  the  Sarah  against  the  master, 
for  wages  from  Greenock  to  the 
time  the  ship  was  abandoned,  it 
was  held,  that  no  freight  was  earn- 
ed, and  that  they  were  not,  there- 
fore, entitled  to  wages;  though  they 
might  have  an  equitable  lien  on  the 
goods  saved  for  a  compensation,  in 
the  nature  of  salvage.  Dunnett  v. 
Tomhagcn,  154 

4.  A  seaman  was  hired  for  a  voyage 
from  New-York  to  Bombay,  and 
from  thence  to  Canton  and  back  te 
NettJ-York.  The  ship  was  laden 
with  articles  contraband  of  war,  and 
while  in  the  course  of  the  voyage  to 
Bombay,  the  master,  under  a  pre- 
tence of  a  want  of  water,  which 
was  not  true  in  fact, '  deviated,  in 
order  to  put  into  the  Isle  of  France, 
which  was  the  real,  but  concealed, 
port  of  destination  ;  and  while  pto> 
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ceeding  in  the  rout  to  that  island, 
and  near  it,  was  captured  by  a  Brit- 
ish cruiser,  and  afterwards  con- 
demned :  the  seaman  was  put  on 
board  an  English  frigate,  and,  af- 
terwards, shipped  to  London,  from 
whence  he  sailed  to  Wilmington, 
N.  C,  and  from  thence  came  to 
New-York.  In  an  action  brought 
by  him  against  the  owner  of  the 
ship,  for  wages,  it  was  held,  that  he 
was  entitled  to  his  wages,  according 
to  the  contract,  from  the  time  he 
left  New -York,  until  his  return 
there  again,  deducting  such  wages 
as  he  had  earned  and  received 
during  his  absence.  Hoyt  v.  Wild- 
fire,  518 


SETTLEMENT  OF  THE  POOR. 

1.  S.  W.  was  born  in  the  state  of 
Connecticut,  where  she  had  a  legal 
settlement,  and  on  the  1st  May, 
1801 ,  came  to  reside  in  the  city  of 
New-York,  where  she  continued  to 
reside  in  the  capacity  of  a  servant, 
until  the  19th  January,  1804,  when 
she  was  delivered  of  a  bastard  child. 
She  had  not  been  bound  as  an 
apprentice,  or  servant,  to  any  per- 
son. The  overseers  of  the  poor  of 
the  city  of  New-York  granted  an 
order,  charging  the  reputed  father 
of  the  child  with  its  maintenance, 
which  order  was  confirmed  by  the 
General  Sessions.  It  was  held, 
that  the  mother  had  no  legal  settle- 
ment in  New-York,  and  that  it  was 
competent  to  the  justices  to  grant 
the  order  of  filiation.  Wynkoop  v. 
Overseers  of  the  Poor  of  the  City 
of  New-York,  15 

2.  It  seems,  that  where  the  mother  of 
a  bastard  child  had  no  legal  settle- 
ment, the  child  acquires  a  settle- 
ment by  birth,  in  the  place  where 
it  is  born.  ib 

3.  Where  a  town  is  divided,  by  an  act 
of  the  legislature,  into  two  towns, 
and  the  poor  are  also  to  be  divided 
between  the  two,  those  who,  after- 
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wards,  become  paupers,  are  to  t* 
considered  as  settled  in  the  town, 
within  which  they  were  respectively 
'  born,  and  not  where  they  happened 
to  reside  at  the  time  of  the  division 
Overseers  of  Washington  v.  Over- 
seers of  Stanford,  193 


SET-OFF. 

Where  there  were  three  suits  be- 
tween the  same  parties,  and  the 
plaintiff  recovered  against  the  de- 
fendant in  two  of  them,  and  the 
defendant  against  the  plaintiff  in 
the  other,  the  damages  recovered 
in  the  last  suit  were  allowed  to  be 
set  off  against  the  two  other  suits, 
but  not  against  the  costs.  Devoy 
v.  Boyer,  247 

Where  the  defendant « pleads  pay- 
ment, and  gives  notice  of  a  set-off, 
in  general  terms,  for  goods  sold  and 
delivered,  money  paid,  &c,  the 
plaintiff  may  require  him  to  specify 
and  deliver  the  particulars  of  the 
set-off.     Mercer  v.  Sayre,  248 

In  an  action  of  assumpsit,  brought 
in  this  state,  the  defendant  may  set 
off  demands  against  the  plaintiff 
arising,  when  both  parties  resided 
in  another  state,  and  which,  if  sued 
for  there,  would  b$  barred  by  the 
statute  of  limitations  of  that  state, 
provided  six  years  have  not  elapsed 
since  the  plaintiff  came  into  this 
state.     Buggies  v.  Keeler,         263 


SLANDER. 

• 

If  words,  actionable  in  themselves,  be 
spoken  between  members  of  the 
same  church,  in  the  course  of  then- 
religious  discipline,  and  witbot 
malice,  no  action  will  lie  ;  and  the 
jury  are  to  decide  whether  there  be 
malice  or  not.  Jarvis  v.  Hath* 
way,  180 
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SOLDIER. 

1  Where  the  defendant  in  a  cause 
has  enlisted  as  a  soldier  in  the  army 
of  the  United  States,  the  court  will 
not  grant  leave  to  discontinue,  with* 
out  paying  costs,  if  it  appear  that 
the  sum  to  be  recovered  is  more 
than  20  dollars.  Reynolds  v.  Lam- 
mond,  445 

2.  Where  a  person  obtained  a  judg- 
ment before  a  justice  of  the  peace 
for  11  dollars,  and  enlisted  as  a 
soldier  in  the  army  of  the  United 
States,  and  the  judgment  was,  af- 
terwards, reversed  in  this  court, 
with  costs  amounting  to  more  than 
20  dollars,  it  was  held,  that  the 
costs  referred  back  to  the  original 
judgment,  and  that  the  defendant 
in  error  was  not  entitled  to  be 
discharged  from  an  execution  is- 
sued for  the  costs,  on  the  judgment 
of  reversal.    Reynolds  v.  Lammond, 
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STAGE  WAGONS. 
See  Act  to  Grant  to  Terence  Donelly 

AND  8IX  OTHERS,  &C. 


STONE  ARABIA  PATENT. 

Lot  No.  50,  in  the  second  allotment  of 
Stone  Arabia  Patent,  is  to  be  held 
according  to  the  survey  of  the 
patent,  made  by  Henry  Frey,  in 
1754,  and  as  designated  and  de- 
scribed by  that  survey.  Jackson, 
ex  dem.  Casselman,  v.  Lepper  and 
Dillenbatk,  12 


SURVEY  OF  LAND. 


sive,  though,  by  a  subsequent  survey 
it  should  appear  that  such  location 
was  not  accurately  made.    Jackson, 
ex  dem.  Wright  and  others,  v.  Dief* 
fendorf  and  Zoller,  269 

2.  Where  the  proprietors  of  a  tract  of 
land  made  partition  of  it,  in  1747, 
agreeably  to  a  survey  thereof  made 
for  that  purpose  by  their  request, 
and  released  to  each  other  their 
respective  shares,  according  to  the 
map  and  survey,  and  possession 
was,  afterwards,  taken  and  held 
agreeably  to  such  survey,  for  above 
20  years,  it  was  held,  that  persons 
holding  under  the  proprietors  were 
concluded  by  such  survey  and  parti* 
tion,  although  it  should  appear,  by  a 
subsequent  Survey,  in  1801,  that 
there  was  a  mistake  in  the  first 
survey,  on  which  the  partition  was 
made,  unless  it  should  be  proved 
that  the  proprietors  had,  afterwards, 
agreed  to  correct  the  mistake,  and 
alter  the  boundary  lines.  Jackson, 
ex  dem.  Ostrander,  v.  Hasbrouck, 

33] 


T. 


TERTENANT. 


See  Scire  Facias,  2. 


TRESPASS. 

Where  the  owner  of  lands  agrees  with 
another  that  he  may  sow  the  land 
on  shares,  they  may  maintain  t 
joint  action  of  trespass  against  t 
third  person  who  cuts  and i  carries 
away  the  corn.  Foot  and  Litchfiela 
v.  Colvin  and  others,  21(1 


1.  Where  a  location  is  made  under  a 
deed  of  partition  and  survey,  and 
an  undisturbed  possession  held  ac- 
cording to  such  location,  for  38 
years,  it  shall  avail,  an  1  be  conclu- 


TRESPASS  quare  clausum  fregU. 

A  lessor  cannot  maintain  an  action  of 
trespass  quare  clausum  fregit  against 

501 


642 


INDEX. 


a  sub-tenant  at  will  of  the  lessee, 
for  taking  down  and  carrying  away 
a  house,  erected  by  him  on  the 
demised  premises,  during  the  lease. 
Tobey  v.  Webster,  468 


TROVER. 

1  A.  and  B.  being  joint-owners  of  a 
hogshead  of  rum,  the  sheriff,  by  an 
execution  against  B.,  seized  the 
whole,  and  sold  it  to  C,  who, 
afterwards,  sold  it  by  retail.  In  an 
action  of  trover,  brought  by  A. 
against  C.  for  his  part  of  the  rum, 
it  was  held,  that  if  one  tenant  in 
common  of  a  chattel  sell  it,  trover 
will  lie  against  him  by  the  other 
co-tenant.  Wilson  and  Gibbs  v. 
Reed,  175 

2  Where  goods  were  taken  on  an 
execution,  which  was,  afterwards, 
set  aside  for  irregularity,  the  execu- 
tion being  a  nullity,  an  action  was 
held  to  lie  on  the  first  taking.  Read 
v.  Markle,  523 

3.  Trover  or  detinue  will  lie  for  a 
promissory  note  in  the  hands  of  a 
third  person.    Todd  v.  Crookshanks, 

432 

4.  Trover  will  not  lie  against  the 
payee  of  a  promissory  note,  for  the 
note,  by  the  maker,  after  he  has 
paid  it.  ib 


u. 


UNITED  STATES. 

1.  To  entitle  the  United  States  to  9 
preference  over  other  creditors,  it 
must  be  shown  that  the  debtor  was 
insolvent,  and  had  voluntarily  as- 
signed all  his  property  for  the 
benefit  of  his  creditors,  or  that  an 
attachment  had  been  taken  out 
against  his  property,  as  an  absent 
or  absconding  *  debtor,  and  prose- 
cuted to  effect.  MLean  v.  Rankin 
and  Heyer,  369 

2.  If  an  attachment  be  taken  out 
against  a  person  as  an  absent  or 
absconding  debtor,  and,  afterwards, 
withdrawn,  by  consent,  without  any 
proceedings  under  it,  it  is  inopera- 
tive, and  gives  no  right  of  prefer- 
ence to  the  United  States.  ib. 

3.  A  consignment  of  goods  by  a  debtor 
abroad,  though  insolvent,  with  di- 
rections to  have  them  sold,  and  the 
proceeds  paid  to  his  creditors  hi 
New- York,  is  not  such  an  assign 
ment  as  will  entitle  the  United 
States  to  a  preference.  ib. 


V. 


TRUST. 

If  A.  buys  land  with  the  money  of  B., 
and  takes  a  conveyance  to  himself, 
he  is  a  trustee  for  B.,  and  an 
implied  or  resulting  trust  is  not 
within  the  statute  of  frauds,  but 
may  be  proved  by  parol ;  and  the 
land  may  be  seized  and  sold  under 
an  execution  against  B.,  the  cestui 
que  trust.  Foot  and  Litchfield  v. 
Colvin  and  others,  216 


TRUSTEES  OF  NEWBURGH. 

See  Corporation     Ejectment. 
502 


VAN  SCHAICK'S  PATENT 
See  Kayaderosseras  Patent. 


VENDOR  AND  VENDEE. 

1.  An  entry  made  by  the  vendor  of 
goods,  in  his  book  of  sales,  of  the 
name  of  the  purchaser,  and  the 
terms  of  the  contract,  which  was 
read  to  the  agent  of  the  vendee, 
who  made  the  purchase,  and  was 
assentt-d  to  by  him,  as  correct,  was 
held  not  to  be  a  sufficient  memo- 
randum in  writing  within  the  statute 
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of  frauds.     Bailey   and  Bogert  v. 
Ogden,  399 

2.  Whether  the  vendor  is  hound  by 
such  a  memorandum,  so  that  the 
vendee  could  enforce  the  contract 
against  him.     Quere.  ib. 

3.  An  agreement  with  the  vendor  about 
the  storage  of  the  goods,  and  the 
delivery  by  him  of  the  export-entry 
to  the  vendee,  were  held  not  to 
amount  to  a  constructive  delivery 
of  the  goods.  ib. 

4.  Where  the  vendor  of  goods  on  a 
credit,  required  notes  of  the  vendee 
with  approved  endorsers,  which  was 
agreed  to  by  the  agent  of  the 
vendee,  as  one  of  the  terins  of  sale, 
it  seems,  that  the  contract  of  sale  is 
not  complete,  until  the  vendee  or 
principal  has  assented  to  the  giving 
of  endorsed  notes,  and  the  endors- 
ers have  been  named  and  approved. 

ib. 

5.  Whether  an  agent,  who  is  author- 
ized to  purchase  goods  at  a  certain 
price, .  upon  a  certain  credit,  can 
stipulate,  so  as  to  bind  his  principal, 
to  give  endorsed  notes  as  security. 
Quere.  ib. 


VENIRE  DE  NOVO 


venue  will  be  changed.     Nicholson 
v.  Lothrop,  139 


See  Practice,  42. 


VENUE. 

lit  an  action  for  a  libel,  if  the  defendant 
swears  that  the  libel  was  published 
in  a  different  county  from  that  in 
which  the  venue  is  laid,  and  that 
he  has  a  number  of  material  wit- 
nesses residing  in  such  county,  the 


VERDICT 


New  Trial. 


• 


iy  W. 

WAGES. 

See  Seamen. 

WARRANTY. 
See  Partnership,  2 

WILL. 
See  Devise.     Evidence,  7. 

WITNESS. 

1.  No  action  will  lie  against  a  witness, 
who  swears  falsely  in  a  cause, 
whereby  judgment  is  given  against 
a  party,  at  the  suit  of  the  plaintiff, 
for  the  damages  he  has  sustained 
by  reason  of  such  judgment.  Smith 
v.  Letois,  157 

2.  An  agent  or  broker,  authorized  to 
purchase  goods  on  certain  terms,  is 
a  competent  witness  in  a  suit 
between  the  vendor  and  vendee, 
though  he  has  exceeded  his  author- 
ity.    Bailey  and  Bogert  v.  Ogden, 
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